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PREFACE. 


The  subject  of  Criminal  Law  as  presented  herein  is 
simply  that  of  the  ordinary  text-book,  abbreviated 
somewhat  on  account  of  the  limited  space  in  which  to 
treat  so  important  a  subject.  While  in  many  instances 
the  student  will  be  impressed  with  the  wisdom  of  the  law, 
and  the  subtleness  of  the  safeguards  devised  to  pro- 
tect the  accused  from  being  punished  when  guiltless, 
and  the  careful  classification  and  definition  of  crimes 
to  prevent  oppression ;  yet  it  is  clear  that  there  are  many 
offenses  to-day  going  unpunished  which  future  legis- 
latures and  courts  will  have  to  recognize  and  punish  as 
serious  crimes. 

It  is  a  common  saying,  with  more  than  a  grain  of 
truth  therein,  that  he  who  steals  ten  dollars  will  likely 
go  to  prison,  while  he  who  steals  a  million  will  go 
to  Congress.  Perhaps  there  is  more  adroitness  in  the 
theft  of  the  larger  sum,  but  the  common  sense  of  man- 
kind— the  true  source  of  all  law  in  the  abstract — must 
soon  recognize  that  the  latter  offense  is  as  much  a  crime 
against  societj'^  as  the  former.  The  smaller  sum  may 
be  obtained  by  the  petty  thief  bj^  stealth  or  by  force 
with  the  design  of  satisfying  his  pressing  necessities, 
while  the  larger  is  obtained  by  a  carefully  laid  trap  from 
which  the  numerous  victims  can  no  more  escape  than  a 
sparrow  from  the  talons  of  a  hawk.  Industrial  com- 
u  iii 
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biiies,  corners,  mergers,  watered-stocks,  as  surely  rob 
the  people  as  the  Jesse  James  of  the  highway. 

Society  cannot  go  on  punishing  the  small  criminal  and 
overlooking  the  large  and  successful  one.  The  fate  of 
Rome,  Carthage,  and  all  the  corrupt  civilizations  of  the 
past,  which  crumbled  away,  giving  place  to  ruder  but 
more  just  ones,  must  be  ours  unless  the  law-observing 
and  industrially  sane  portion  of  our  citizens  unite  to 
demand  inmishment  for  those  who  are  filching  by  quasi- 
criminal  methods  the  productions  of  the  masses. 
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CRIMINAL    LAW    AND    CRIMINAL 

PROCEDURE— EVIDENCE 

AND  PLEADING. 


CHAPTER  I. 

THE   SUBJECT   OUTLINED,    DEFINED   AND    DISTINGUISHED. 

Sec.  1678.*  OUTLINE  OF  THE  SUBJECTS 
TO  BE  TREATED.— The  subject  of  Criminal  Law, 
which  includes  that  of  Criminal  Procedure,  may  be  di- 
vided into  three  parts,  or  divisions,  for  convenience  of 
treatment,  as  follows:  1.  General  Principles,  applica- 
ble to  crimes.  2.  Specific  crimes,  common  law  and  stat- 
utory.   3.  Criminal  Procedure  and  Evidence. 

The  first  of  these  parts,  general  principles  applicable 
to  crimes,  may  be  again  subdivided  as  follows:  1. 
Crimes  defined  and  distingm'shed.  2.  Conditions  of 
criminality.  3.  Tests  of  crime.  4.  Classification  of 
crimes. 

In  the  present  chapter  we  will  be  concerned  with 
the  definition  and  distinction  of  a  crime  from  other  civil 
wrongs,  and  citing  the  leading  writers  on  the  subject  of 
criminal  law. 


*This  book  is  No.  11  of  the  Cyclopedia  of  Law;  the  former 
1677  sections  comprise  the  first  ten  books  of  the  series. 
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2  CRIMINAL  LAW  AND  PROCEDURE. 

Sec.  1679.     DEFINITION  OF  A  CRIME.— A 

crime  is  an  act  injurious  to  the  public,  and  forbidden  by 
law  under  pain  of  punishment.* 

Tlie  prominent  idea  of  a  crime  is  that  it  is  an  offence 
against  the  public,  and  is  punishable  by  the  State  or 
public  in  its  own  name.  This  was,  perhaps,  not  the 
theory  in  the  infancy  of  the  law,  but  it  is  the  essential 
element  of  crime  now.    There  is  nothing  in  the  nature 


*"A  crime  is  an  act  forbidden  by  law  under  penalty  of  pun- 
ishment."    Fltz  James  Stevens. 

"A  crime,  or  misdemeanor,  is  an  act  committed  or  omitted, 
in  violation  of  a  public  law,  cither  forbidding  or  commanding 
it.  This  general  definition  comprehends  both  crimes  and  mis- 
demeanors ;  which,  properly  speaking,  are  mere  s^^nonymous 
terms ;  though  in  common  usage,  the  word  'crimes'  is  made  to 
denote  such  offences  as  are  of  a  deeper  and  more  atrocious  dye; 
while  smaller  faults  and  omissions  of  less  consequence  are  com- 
prised under  the  gentler  name  of  'misdemeanors.' " — 4  Bl. 
Com.  5. 

"A  crime,  as  opposed  to  a  civil  injury,  is  the  violation  of  a 
right,  considered  in  reference  to  the  evil  tendency  of  such  viola- 
tion, as  regards  the  community  at  large." — 4  Stepli.  Com.  4. 

"Crimes  are  those  wrongs  which  the  government  notices  as 
injurious  to  the  public,  and  punishes  in  what  is  called  a  criminal 
proceeding,  in  its  own  name." — 1  Bish.  C.  Law,  Sec.  43. 

"Crime,  in  the  provision  of  the  United  States  Constitution 
(Art.  4,  Sec.  2)  for  the  extradition  of  persons  charged  with 
treason,  felony  or  other  crime,  is  synonymous  with  'midemean- 
or,'  and  includes  every  offence  below  felony,  punishable  by  in- 
dictment, as  an  offence  against  the  public." — Matter  of  Clark, 
9  Wend.  212. 

Crime  comprehends  misdemeanors.  Every  misdemeanor  is  a 
crime,  though  not  one  of  the  gravest  character. — Van  Meter  v. 
People,  60  111.  168. 
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of  a  crime  which  per  se  determines  that  a  particular 
wrongful  act  shall  be  designated  as  a  crime,  as  not  every 
crime  involves  moral  turpitude,  and  whether  or  not  the 
doing  or  not  doing  of  a  particular  act  shall  constitute 
a  crime,  and  be  punishable  as  such,  depends  solely  upon 
the  will  of  the  law-making  power. 

Sec.  1680.  A  CRIME  SHOULD  BE  DIS- 
TINGUISHED FROM  A  TORT.— A  crime  is  to 
be  distinguished  from  a  tort,  as  a  crime  is  a  public 
wrong,  a  tort  simply  an  injury  to  an  individual  for 
which  the  remedy  given  is  a  civil  action  for  damages. 
While  it  is  true  that  almost  every  crime  is  accompanied 
by  a  wrong  to  the  individual,  that  is,  a  private  -svTong  as 
distinguished  from  a  public  one,  yet  this  is  not  always 
the  case,  as  in  treason  or  sedition,  the  offense  is  entirely 
against  the  public. 

And  at  the  common  law  the  crime  of  murder  was 
entirely  public,  and  not  any  offence  against  the  indi- 
vidual as  the  civil  wrong  was  merged  in  the  crime,  and 
died  with  the  individual,  so  that  there  was  no  civil  in- 
jury for  which  an  action  of  damages  could  be  brought. 
But  the  common  law  has  been  changed  in  this  regard 
by  statutes  in  the  various  states  giving  the  representa- 
tive of  a  deceased  person  or  his  heirs  a  civil  action 
for  damages  against  the  person  by  whose  crime  or 
wi'ongful  act  the  deceased  met  death.* 


*"The  distinction  between  a  crime  and  a  tort  or  civil  injury 
is,  that  the  former  is  a  breach  and  violation  of  the  public  right 
and  of  duties  due  to  the  whole  community  considered  as  such, 
and  in  its  social  and  aggregate  capacity;  whereas  the  latter  is 
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Sec.  1G81.  A  PROSECUTION  FOR  A  CRIME 
AND  A  CIVIL  SUIT  FOR  DAMAGES  FOR 
THE  WRONGFUL  ACT  MAY  BE  CARRIED 
OX  AT  THE  SA:ME  TLNIE.— As  a  general  rule,  a 
prosecution  for  a  crime  may  be  carried  on  at  the  same 
time  with  a  civil  action  for  damages  for  the  injury  re- 
sulting from  the  offence.  Thus,  in  the  crime  of  larceny, 
the  offender  may  be  punished  for  the  crime  and  then 
sued  civilly  to  collect  the  money  or  property  stolen.  But 
in  England,  and  in  many  of  the  States,  if  the  crime 
committed  amounts  to  a  felony,  it  is  not  permissible  to 
sue  civilly  for  the  wrong  done,  until  the  crime  has  first 
been  dealt  with.*  While  in  the  case  of  misdemeanors, 
as  an  assault  and  battery,  you  can  bring  the  civil  action 
while  the  criminal  prosecution  is  pending.  But  the 
rule  is  not  uniform,  and  the  English  rule  is  repudiated 
in  some  States,  and  in  other  States  the  civil  action  may 
be  brought  simultaneously  with  the  criminal  one,  but 
must  be  stayed  until  the  criminal  suit  has  been  tried.f 


an  infringement  or  privation  of  the  civil  rights  of  individuals 
merely." — Brown. 

*1  Bish.  C.  L.  Sec.  267 ;  1  Hale,  Pleas  of  the  Crown,  372 ;  2 
East  409. 

yie  Mich.  108;  6  N.  H.  454.  The  theory  being,  that  it  is 
the  public  wrong  or  injury  that  must  be  redressed  first,  and  that 
it  is  the  duty  of  the  party  injured  to  assist  the  public  in  inflict- 
ing the  prescribed  punishment  before  he  undertakes  to  get  in- 
demnity for  the  individual  wrong  done  him.  Another  reason  for 
the  rule  that  the  crime  should  be  punished  before  the  civil  action 
is  brought,  is  to  be  found  in  the  early  theory  of  the  common 
law  that  crimes  were  avenged  by  the  person  wronged,  following 
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Sec.  1G82.  CRIME  IS  USUALLY  FOUNDED 
UPON  AN  OVERT  ACT.— One  of  the  distinguish- 
ing elements  in  deciding  whether  a  crime  exists  or  not, 
is  the  presence  or  absence  of  what  is  called  an  "overt 
act."  By  this  is  simph''  meant  that  the  law  does  not, 
perhaps  because  it  could  not,  punish  a  criminal  frame 
of  mind.  There  must  be  some  open,  palpable,  overt 
act  which  goes  to  show  the  crime.  Hence  a  man  may 
be  mentally  desirous  of  committing  crime,  and  have 
wicked  designs  in  his  heart,  but  until  he  commits  some 
overt  act  he  is  not  punishable;  and  when  the  crime  has 
been  committed,  it  is  the  act  and  not  the  criminal  frame 
of  mind  that  is  punished.  And  it  is  claimed  to  be  a 
principle  of  natural  justice  that  the  "intent"  and  the 
"act"  must  both  concur  to  constitute  a  crime.  Thus, 
the  simple  possession  of  counterfeit  coin,  or  a  forged 
instrument  with  intent  to  pass  it,  is  no  crime  at  com- 
mon law,  but  if  they  have  been  procured  with  that  in- 
tent, there  is  an  overt  act^  and  the  crime  is  complete.* 


the  biblical  doctrine  of  "an  eye  for  an  eye,  and  a  tooth  for  a 
tooth."  The  relatives  of  the  injured  person  were  called  upon  to 
pursue  and  punish  the  wrongdoer,  the  crime  being  regarded  as 
against  the  individual  and  his  famih',  rather  than  against  the 
public  as  now,  it  fell  to  the  Injured  party  or  his  friends  and 
relatives  to  first  punish  tlic  criminal  and  then  recover  for  the 
civil  Injury. 

*7  Term  514;  16  Eng.  L.  &  Eq.  480.  But  state  statutes 
have  changed  the  common  law  In  this  regard  by  declaring  that 
it  shall  be  a  crime  to  have  counterfeit  coin  or  a  forged  Instru- 
ment in  possession  with  Intent,  etc. 
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Sec.  1683.  THE  OVERT  ACT  AND  CRI^MI- 
XAL  IXTEXT  MUST  CONCUR  IN  POINT  OF 
TI3IE  TO  CONSTITUTE  A  CRIME.— There  is 

no  crime  unless  the  overt  act  and  criminal  intent  concur 
in  point  of  time.  Thus,  if  a  man  finds  a  pocketbook, 
but  has  no  intention  of  stealing  it,  and  after  he  has  had 
it  a  day  or  two,  he  forms  the  intention  to  convert  it  to 
his  own  use,  and  does  so,  this  is  not  larceny,  since  the 
criminal  intent  and  the  overt  act  did  not  concur  in  point 
of  time.* 

Sec.  1684.  AN  ATTEMPT  TO  COMMIT  A 
CRIME  MAY  BE  PUNISHED  AS  A  CRIME.— 
A  crime  may  be  either  a  complete  offense,  or  simply  an 
attempt  to  commit  a  crime,  which  attempt  may  be  pun- 
ished as  criminal. 

A  criminal  attempt  is  defined  to  be  an  act  done  in 
part  execution  of  a  crime.f  This  attempt  must  be  such 
an  act  as  is  proximately  connected  with  the  final  illegal 
object.  That  is,  not  every  overt  act  which  may  lead 
up  to  the  commission  of  a  crime  is  to  be  regarded  as  a 
criminal  attempt;  and  preparation  for  a  crime  must 
be  distinguished  from  a  criminal  attempt,  since  a  good 
deal  of  preparation  might  be  made  and  yet  no  crime 
result.  Thus,  buying  matches  to  set  fire  to  a  building 
was  not  an  attempt  to  commit  arson,  but  was  only  prep- 
aration for  it,  and  not  punishable.  So  purchasing  a  gun 
with  which  to  commit  a  crime  is  not  an  attempt  to  com- 
mit the  crime,  but  only  a  preparation.     While  many 

*14  Johns.  294. 

fMay's  Crim.  L.  Sec.  28. 
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fine  distinctions  have  been  drawn  between  prejiaration 
and  the  attempt  to  commit  a  crime,  from  which  may 
be  gleaned  that  if  the  act  in  preparation  to  commit  a 
crime  is  not  in  itself  wrongful,  then  it  is  not  a  criminal 
attempt.  But  when  the  act  is  not  in  itself  indiffer- 
ent, but  constitutes  a  WTong  in  itself,  even  though 
only  in  the  way  of  preparation,  it  constitutes  a  criminal 
attempt.  Thus,  the  procuring  of  dies  for  the  purpose 
of  counterfeiting  may  be  punished  as  an  attempt  to 
commit  a  crime.* 

As  a  general  rule,  attempts  to  commit  a  thing  im- 
possible are  not  punishable.  Thus  a  boy  under  fourteen 
years  of  age  is  deemed  in  the  eye  of  the  law  unable  to 
commit  rape,  and  therefore  cannot  be  guilty  of  an  at- 
tempt to  commit  rape. 

Under  the  American  rule  an  attempt  may  be  crim- 
inal, even  though  the  criminal  purpose  could  not  be 
accomplished  under  the  circumstances.  Thus,  if  a  man 
puts  his  hand  into  another's  pocket  with  intent  to  take 
his  pocket-book,  he  is  guilty  of  a  criminal  attempt  to 
commit  larceny,  though  it  turns  out  that  there  was  no 
pocket-book  there  and  the  theft  would  have  been  im- 
possible.f    The  English  rule  is  to  the  contrary.^ 

An  attempt  to  commit  a  crime  was  an  offense  at  the 
common  law,  but  such  an  attempt  is  seldom  punishable 
in  any  of  the  states  unless  the  statute  expressly  provides 
for  the  punishment  of  such  attempt. 


*35  Ala.  380 ;  Bennett  &  Hurd's  Leading  Cases,  8. 
t5  Cush.  365;  9  Allen  274. 
11  Bish.  C.  L.  74.5. 
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Sec.  1685.     SOLICITATION  TO  COMMIT  A 

cri:me  may  be  a  criminal  attempt.— 

Solicitation  to  commit  a  crime  is  a  criminal  attempt 
even  though  the  solicitation  is  refused,  in  the  following 
cases:  1.  Where  the  crime  involves  a  breach  of  the 
public  peace.  2.  Or  interferes  with  public  justice,  as 
soliciting  one  to  commit  a  perjury.* 

But  as  to  other  crimes  than  those  involving  a  breach 
of  the  peace  or  an  interference  with  the  administering 
of  justice,  solicitation  is  not  a  criminal  attempt.f 

Sec.  1686.  THERE  ARE  NO  CRIMES  EX- 
CEPT THOSE  DECLARED  TO  BE  SUCH  BY 
LAW. — It  is  always  to  be  borne  in  mind  that  crimes 
must  he  declared  by  lato.  That  is,  there  is  no  single 
principle  by  which  to  distinguish  crimes  from  civil  in- 
juries, nor  anything  in  the  nature  of  a  wrongful  act  to 
make  it  a  crime  unless  it  has  come  to  be  regarded  as 
such  by  the  common  law,  and  the  common  law^  is  still 
in  vogue,  or  a  state  or  federal  statute  has  declared  it 
to  be  a  crime.  Without  this  sanction,  an  act,  however 
wrongful,  is  not  to  be  considered  a  crime. 

The  theory  is,  that  the  state  makes  its  selection  of 
what  are  crimes,  and  anything  that  it  has  failed  to 
designate  as  a  crime  is  not  a  crime.  The  courts  can 
punish  only  those  offences  which  have  been  declared 
to  be  such  by  law. 


*l  Wliarton's  Crim.  L.  179. 

f27  Pick.  476;  82  111.  191.  An  attempt  is  some  act,  which 
if  the  principal  crime  had  been  committed,  would  have  been  a 
necessary  and  important  part  of  the  crime  resulting. 
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In  a  number  of  States,  as  Indiana,  Ohio,  and  Iowa, 
there  are  no  common  law  offences.  That  is,  while  the 
common  law  has  been  adopted,  and  tlie  various  crimes 
and  the  principles  applicable  thereto  are  largely  the 
same  as  at  common  law,  they  now  derive  their 'sanction 
not  from  the  common  law,  but  from  the  statute  or 
criminal  code  of  the  State,  which  has  undertaken  to 
define  all  offences  against  the  State  that  are  to  be  re- 
garded as  crimes.* 

There  is  no  criminal  jurisprudence  of  the  United 
States,  that  is,  there  is  no  unwritten  criminal  law,  like 
the  common  law  of  England,  by  which  crimes  are  pun- 
ished throughout  the  nation.  The  United  States  court 
can  punish  as  criminal  only  those  acts  which  are  pro- 
nounced as  criminal  and  for  which  punishment  has  been 
provided  by  act  of  Congress.  It  has  been  said  that  the 
United  States  has  no  common  law,  but  this  is  a  little 
too  broad.  It  is  agreed,  however,  that  the  United  States 
courts  have  no  common  law  jurisdiction.  And  while 
they  have  theoretically  no  common  law,  or  unwritten 
law  governing  them,  yet  they  will  be  so  far  governed 


*Thc  offences  or  crimes  defined  in  the  statutes  of  the  States 
are  simply  declaratory  of  the  common  law  crimes.  They  recite 
tliem,  as  a  rule,  with  no  serious  variation,  so  that  it  is  safe  to 
discuss  the  common  law  crimes,  and  knowing  wliat  constitutes 
the  crime  at  connnon  law,  look  up  tlic  State  statute  and  see  if 
the  elements  of  the  offence  have  been  varied.  In  other  States  a 
principle  is  sometimes  appealed  to,  that  any  act  which  was 
criminal  at  the  common  law,  and  for  which  no  ])unishnu'nt  lias 
been  provided  by  the  State  statutes,  is  regarded  as  a  misde- 
meanor, and  punishable  as  such. 


10  CRIMINAL  LAW  AND  PROCEDURE. 

by  the  general  principles  of  English  and  American  jur- 
isprudence founded  upon  the  common  law  as  to  make 
their  decisions  independent,  in  certain  cases,  of  the 
rules  governing  State  courts. 

Sec.  1687.  AUTHORITIES  ON  CRIMINAL 
LAW. — Prior  to  Blackstone's  time  there  were  four 
great  writers  upon  the  subject  of  crimes.  One  of  them 
was  Bracton,  another  was  Coke,  another  Hale,  and  an- 
other Hawkins.  Bracton's  work  is  of  little  value  in 
practice  now,  though  frequently  quoted  by  Blackstone. 
Coke's  Institutes  are  still  in  use.  Hale's  "Pleas  of 
the  Crown,"  and  Hawkins'  "Pleas  of  the  Crown"  are 
both  valuable  works  in  tracing  the  development  of 
criminal  law. 

Since  the  time  of  Blackstone  there  has  been  another 
valuable  book  on  the  English  law  of  crimes,  known  as 
"Russell  on  Crimes,"  which  is  in  use  both  in  England 
and  America. 

Among  the  American  authors  on  the  subject  are 
Bishop,  Wharton,  Lawson,  Underbill  and  MacLean. 

The  latest  statutes  and  decisions  thereon  are  to  be 
found  noted  in  the  second  edition  of  the  American  & 
English  Encyclopedia  of  Law  and  the  Lawyers'  Re- 
ports Annotated. 


CHAPTER  II. 

OF  THE  LEADING  CONDITIONS  OF  CRIMINALITY. 

Sec.  1688.  THE  CONDITIONS  OF  CRIMI- 
NALITY GENERALLY.— What  is  meant  by  con- 
ditions of  criniinality  is,  that  conceding  that  something 
has  been  done  which  is  contrary  to  law,  and  for  which 
the  State  has  fixed  a  penalty,  there  are  certain  condi- 
tions which  must  exist  to  make  such  act  a  crime,  and 
bring  it  within  the  category  of  offences  which  the  State 
will  punish.  These  leading  conditions  of  criminality 
may  be  stated  as  follows: 

1.  The  accused  must  have  been  of  competent  age. 

2.  He  must  have  acted  voluntarily. 

3.  He  must  have  possessed  sufficient  mental  ca- 
pacity. 

4.  He  must  have  acted  with  criminal  intent. 

While  some  particular  crime  may  involve  other  con- 
ditions, which  will  be  discussed  when  such  crimes  are 
considered  in  a  later  chapter,  the  present  general  condi- 
tions of  criminality  must  exist  in  all  cases  where  the 
act  is  to  constitute  a  crime  for  which  the  person  per- 
forming the  act  is  to  be  held  responsible.  We  will  now 
discuss  these  conditions  in  their  order. 

Sec.  1689.  INFANCY  AS  A  DEFENSE  TO  A 
CRIMINAL  CHARGE.— The  rules  which  have 
come  to  prevail  in  this  regard  may  be  stated  to  be : — 

11 
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1.  That  a  child  under  seven  years  of  age  is  conclu- 
sively presumed  to  be  incapable  of  committing  a  crime. 
He  may  commit  a  tort,  and  his  property  be  answerable 
for  such  tort,  but  he  cannot  be  punished  criminally, 
since  he  has  not  capacitj"  to  commit  a  crime.  This  pre- 
sumption of  the  infant's  capacity  to  commit  crime,  is 
what  is  called  in  law  an  indisputable  conclusion.  It  not 
being  permissible  to  show  that  the  particular  child  in 
question  is  precocious  and  therefore  punishable.  So  a 
child  under  seven  years  of  age  cannot  convict  himself 
on  his  own  confession.* 

2.  Between  the  ages  of  seven  and  fourteen  a  child 
is  presumptively  incapable  of  committing  crime.  That 
is,  while  the  presumption  is  that  he  is  incapable,  yet 
evidence  may  be  admitted  to  show  that  the  nature  of 
the  act  was  understood  by  him,  and  that  he  is  therefore 
capable.  The  burden  is  on  the  State  to  establish  the 
fact  of  capacity  in  such  cases. 

3.  After  fourteen  years  of  age,  capacity  is  presumed, 
and  cannot  be  disputed  on  the  ground  of  infancy. 

There  are  crimes  which  an  infant  under  a  certain  age 
is  conclusively  presumed  to  be  incapable  of  committing 
by  reason  of  the  nature  of  the  crime,  rather  than  by 
reason  of  his  age.  Thus,  at  the  common  law,  a  female 
under  the  age  of  ten  years  was  incapable  of  giving  con- 
sent to  sexual  intercourse;  and  this  age  has  been  raised 
by  statute  in  the  various  States.  So  a  male  under  four- 
teen years  is  held  to  be  incapable  of  committing  rape, 


*Halc'.s  Pleas  of  the  Crown,  27. 
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but  in  a  few  courts  this  presumption  is  allowed  to  be 
rebutted  by  showing  that  the  person  has  arrived  at  the 
age  of  puberty.* 

Sec.  1690.  OF  COMPULSION  AS  A  DE- 
FENCE.— While  it  is  a  rule  of  law  that  to  constitute 
an  act  a  crime,  it  must  have  been  a  voluntary  one;  yet, 
compulsion  is  generally  no  defence.  That  is,  it  is  no 
defence  to  the  commission  of  a  crime,  to  show  that  it 
was  committed  in  obedience  to  the  command  of  another, 
as  a  superior.  Thus,  though  a  parent  command  a  child 
to  commit  a  crime,  it  is  no  defence  to  the  child  for 
so  doing;  or  a  master  commanding  a  servant  will  be  no 
excuse  to  the  servant  for  committing  a  crime.  But  the 
effect  these  circumstances,  where  they  appear  in  a  given 
case,  may  be  given  by  the  jury  in  extending  clemency 
to  the  accused,  cannot  be  definitely  stated. 

Pressing  necessity  is  sometimes  relied  upon  as 
amounting  to  legal  compulsion,  as  where  one  is  re- 
quired to  take  the  life  of  another  to  save  his  own,  as  in 
self-defence.  As  a  general  rule,  pressing  necessity  does 
not  amount  to  legal  compulsion.  Pressing  necessity, 
however  strong,  is  no  defence  to  a  criminal  charge, 
where  the  party  wronged  is  in  no  sense  responsible  for 
the  existing  conditions  leading  up  to  the  act.f 


*14  Ohio  222. 

jThe  Dudley  Case,  15  Cox  Crim.  Cases  624;  1  L.  Q.  Rev. 
51.  In  the  Dudley  case,  the  jurists  discussed  whether  in  a  case 
where  two  men  were  cast  away  at  sea  with  only  one  plank  to 
support  tiicni,  and  the  stronger  of  the  two  should  push  the  other 
off  and  take  the  plank,  and  the  weaker  one  should  he  drowned. 
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The  leading  example  of  compulsion  arises  out  of  the 
relation  of  husband  and  wife.  In  many  crimes,  at  com- 
mon law,  the  wife  is  exempt  from  punishment  by  reason 
of  the  presumed  coercion  of  her  husband.  She  being 
considered  as  under  the  domination  of  his  will.  This 
was  true  as  regards  crimes  committed  by  the  wife  in 
the  husband's  presence,  but  not  as  to  all  crimes.  The 
fact  that  it  is  committed  in  his  absence,  though  by  his 
orders,  does  not  amount  to  compulsion.  He  must  be 
present  so  as  to  make  his  personal  influence  and  will  felt. 
So  this  presumption  as  to  the  husband's  influence  is  not  a 
conclusive  one,  and  may  be  rebutted  by  evidence  of  the 
facts  and  circumstances  showing  that  the  wife  w^as  real- 
ly the  prime  mover,  and  the  husband  was  the  one  under 
compulsion.* 

It  is  not  absolutely  necessary  to  constitute  such  com- 
pulsion of  the  wife  that  the  husband  should  be  in  sight; 

the  other  would  be  guilty  of  murder.  In  the  Dudley  case,  two 
of  three  shipwrecked  seamen,  killed  the  third  and  drank  his 
blood  under  tlie  belief  that  if  they  did  not  do  so  all  would  be 
famished  anyway.  The  court  decided  that  they  were  guilty  of 
murder,  and  that  their  situation,  however  pressing,  was  no  de- 
fence, as  the  man  whom  they  killed  was  not  in  any  sense  respon- 
sible for  their  condition.  The  convicted  men  were  afterwards 
pardoned. 

But  it  is  held  not  to  be  treason  for  one  to  join  the  ranks  of 
rebels  to  save  his  life,  and  continue  with  them  so  long  as  the 
restraint  continues.     1  Russell  on  Crimes  660,  661. 

*55  Conn.  397 ;  38  Mich.  744.  In  Arkansas,  it  is  held  that 
there  is  no  presumption  of  coercion  of  the  wife  in  any  case, 
but  that  it  must  be  shown.  This  holding  is  not  followed  in 
other  states.     27  Ark.  423. 
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it  is  sufBcient  if  he  is  near  enough  for  the  wife  to  be 
under  his  immediate  influence  and  control.* 

As  to  the  degree  of  crimes  affected  by  this  presump- 
tion of  coercion,  the  authorities  are  not  quite  agreed. 
At  the  common  law,  if  the  wife  was  guilty  of  treason, 
murder  or  robbery,  in  common  with  or  by  coercion  of 
her  husband,  she  could  be  punished  as  a  feme  sole.  In 
other  words,  the  presumption  of  coercion  does  not  apply 
to  such  high  grade  offences.  There  is  some  doubt  as 
to  the  presumption  applying  to  robbery;  and,  as  a  rule, 
the  presumption  only  applies  to  the  lesser  felonies  and 
misdemeanors.! 

The  sale  of  intoxicating  liquors  in  violation  of  law, 
by  the  wife,  with  a  defence  of  coercion  on  the  part  of 
the  husband,  is  of  frequent  occurrence.  The  ^lassa- 
chusetts  court  in  such  a  case  said,  that  slight  circum- 
stances would  rebut  the  presumption  of  coercion  and 
render  the  wife  guilty.  The  reason  for  this  is  that  the 
temptation  to  gain  from  such  illegal  sales  will  often 
make  the  wife  the  chief  actor  in  the  matter.  Where 
the  facts  indicate  that  she  is  personally  to  blame,  she 
will  be  treated  as  a  feme  sole  and  dealt  with  accord- 
ingly.! 

The  various  Married  Women's  Acts  do  not  affect 


♦112  Mass.  287. 

fl  Bishop  on  Married  Women,  Sec.  42.  In  the  higher  of- 
fences it  is  said  that  no  presumption  of  coercion  exists  by  rea- 
son of  the  husband's  presence,  but  actual  coercion  by  him  ma}' 
be  shown. 

$132  Mass.  267. 
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the  question  of  presumption  of  coercion  of  the  wife 
by  the  husband  as  upheld  at  common  law;  they  pertain 
to  the  wife's  contracts  and  property,  so  that  unless  you 
can  find  State  statutes  or  decisions  to  the  contrary,  the 
common  law  rules  prevail. 

Sec.  1691.  OF  INSANITY  AS  A  DEFENSE. 
— Another  of  the  conditions  of  criminality  is  the  posses- 
sion of  sufficient  mental  capacity.  This  leads  to  a  dis- 
cussion of  insanity  as  a  defence  for  the  commission  of 
a  criminal  act. 

While  there  are  various  forms  of  insanity,  and  these 
are  defined  and  explained,  it  is  well  to  bear  in  mind 
that  insanity  is  not  a  term  of  the  law  at  all.  It  is  a 
popular  term,  and  used  as  a  matter  of  convenience.  It 
involves  mental  derangement,  but  consists  of  various 
types  of  mental  derangement,  and  not  all  of  these  is  a 
good  defence  to  a  criminal  charge. 

The  defence  of  mental  incapacity  may  arise  from: 
1.   Insanity.    2.  Drunkenness. 

Insanity  may  be  either:  1.  Total;  or,  2.  Partial. 

Total  insanity  involves  idiocy,  lunacy  and  madness. 

An  idiot  is  a  fool  or  madman  from  his  nativity,  and 
never  had  any  lucid  intervals.  He  is  never  criminally 
responsible.*  Idiocy  involves  something  more  than 
mere  weakness  of  mind,  and  includes  utter  absence  of 
reason.  Thus  it  is  said  by  Hale,  "He  knows  not  how 
to  count  twenty  shillings,  or  tell  his  own  age,  nor  father 
nor  mother,  but  if  he  knows  his  letters  and  can  read 
by  the  instruction  of  another,  then  he  is  no  idiot." 

*1  Russell  on  Crimes,  30. 
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A  lunatic  is  one  afflicted  with  dementia  only  at  cer- 
tain periods,  having  intervals  of  reason.  That  is,  he  is 
sane  at  times,  and  at  times  insane.  During  his  frenzy,  a 
Imiatic  is  irresponsible  for  crimes;  at  other  times  he  is 
just  as  res2)onsible  as  a  sane  person. 

Permanent  dementia  or  madness  is  that  condition 
of  the  mind  which  excludes  reason.  It  is  a  permanent 
loss  of  mind  through  disease  or  accident.  Such  a  per- 
son cannot  commit  a  crime.  His  acts,  of  whatever  char- 
acter, are  not  chargeable  to  him  on  account  of  his  men- 
tal derangement. 

Sec.  1692.  SAME  SUBJECT— PARTIAL  IN- 
SANITY.— The  difficult  questions  presented  to  the 
courts  for  decision  w^here  insanity  is  offered  as  a  de- 
fence, involves  the  question  of  partial  insanity.  Which 
is  a  qualified  derangement  of  mind,  or  partial  derange- 
ment, not  including  a  total  lack  of  intelligence  or  re- 
sponsibility. It  often  appears  before  the  courts  in  such 
form  as  to  raise  the  question  of  criminal  resj^onsibility, 
which  is  not  the  case  where  the  accused  is  totally  in- 
sane. 

Among  the  more  promment  forms  of  partial  insanity 
may  be  mentioned : — 

1.  31ononiama,  by  which  is  meant  mania  on  some 
one  thing,  while  the  person  so  affected  is  perfectly  ra- 
tional upon  every  other  subject.  It  involves  an  uncon- 
trollable impulse  to  commit  crmie.  Sometimes  it  is  said 
that  uncontrollable  impulse  is  a  defence,  but  as  a  rule 
it  is  not  a  good  defence  unless  it  results  from  a  dis- 
eased mind.     Every  man  is  bound  to  control  himself, 
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as  otherwise  it  would  be  impossible  to  i^unish  crimes, 
which  nearly  always  involve  the  question  of  feeling  and 
impulse.  But  in  case  the  accused  is  a  monomaniac,  or 
afflicted  with  monomania,  that  is,  a  disposition  to  com- 
mit a  particular  crime  or  offence,  which  is  the  result  of 
a  diseased  brain,  the  courts  will  allow  it  as  a  defence. 
The  law  will  not  recognize  an  irresistible  impulse  un- 
less it  is  an  insane  impulse,  and  the  product  of  a  dis- 
eased mind.* 

And  the  mere  yielding  to  an  insane  impulse  to  com- 
mit crime,  even  though  it  be  called  insane,  if  it  might 
have  been  resisted,  is  criminal.f 

2.  Kleptomania,  which  is  a  species  of  monomania, 
is  a  recognized  form  of  insanity  of  the  type  of  mono- 
mania. It  means  a  monomania  to  steal.  And  where  it 
is  proven  to  exist  is  a  good  defence  to  the  criminal 
charge  of  larceny.J 

The  monomania  must  have  been  the  result  of  mental 
disorder  or  it  is  no  excuse  for  crime.  Thus,  it  is  no 
defence  to  show  the  existence  of  monomania  on  one 
subject,  and  a  crime  committed  on  another.  So  that 
the  crime  which  is  sought  to  be  excused  must  have 


*46  la.  88 ;  50  N.  H.  369. 

jMay's  Crim.  Law  15. 

t2  Parker's  Crim.  Cases  43.  In  this  case  the  defendant  had 
the  insane  desire  to  steal  shoes  from  a  particular  person.  The 
monomania  appeared  in  that  the  accused  would  steal  nothing  else 
or  from  any  other  person.  The  defendant  was  acquitted  by  the 
jury  as  a  sufferer  from  kleptomania,  and  irresponsible  for  her 
acts  as  resulting  from  a  diseased  mind. 
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6een  the  result  of  the  mental  affliction  from  which  the 
accused  was  suffering  at  the  time. 

It  has  been  said  that  when  insanity  is  offered  as  a 
defence,  whether  monomania  or  other  forms  of  insan- 
ity, if  you  can  find  a  motive  for  the  crime,  the  chances 
are  that  the  person's  insanity  plea  is  a  fraud.  If  the 
person  acts  as  a  sane  person  with  wicked  intentions 
would  act  under  the  circumstances,  it  is  reasonably  clear 
that  he  ought  to  be  held  responsible  for  his  acts. 

3.  An  insane  delusion  is  a  real  and  firm  belief  in 
the  existence  of  a  fact  which  is  wholly  imaginary.  An 
insane  delusion  is  occasionally  offered  as  a  defence  to 
a  criminal  charge,  as,  that  the  accused,  w^hile  he  com- 
mitted the  offence,  w^as  acting  under  an  insane  delusion, 
or  in  the  belief  of  imaginary  facts  that  did  not  exist.* 

The  historical  examples  of  delusion,  or  moral  insan- 
ity, as  a  defence  to  crime  are  found  in  the  Hadfield 
case,  the  McXaughton  case,  and  the  Guiteau  case.  Be- 
ing three  celebrated  cases  in  which  the  defence  of  de- 
lusion, emotional  or  moral  insanity,  or  irresistible  im- 
pulse was  relied  upon  to  excuse  the  crime  charged.f 


*7  Met.  500 ;  1  Bennett  &  Kurd's  Cases  95 ;  2  Lawson's  De- 
fences 158. 

fHadfield's  Case,  27  How.  St.  Trials  1307;  the  McNaugli- 
ton  Case,  10  CI.  &  Fl.  200 ;  the  Guiteau  Case,  10  Fed.  Rep.  Ifil. 

The  Hadfield  case  is  celebrated  because  the  accused  was  de- 
fended by  Lord  Erskinc,  who  made  one  of  the  ablest  argu- 
ments ever  made  in  the  English  courts  on  the  subject  of  crim- 
inal capacity.  The  facts  of  the  case  were,  that  the  defendant 
went  into  a  theater,  and  when  the  king,  Geo.  Ill,  came  in  he- 
shot  at  him  with  a  revolver,  but  did  not  kill  him.     Shooting 
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A  delusion  to  be  a  good  defence  to  crime,  must  be 
something  more  than  an  erroneous  conclusion  from  dis- 
putable facts.  Insane  delusion  is  never  the  result  of 
reason  and  reflection.  This  was  why  in  the  Guiteau 
case,  the  defence  was  not  good,  as  the  accused  had 
simply  come  to  an  erroneous  conclusion  as  to  the  neces- 
sity of  his  act,  by  reason  of  brooding  over  facts  more 
or  less  colored  by  his  delusion. 

So  irrational  opinion  regarding  questions  of  law,  pol- 
itics, or  religion  are  not  to  be  classed  as  insane  de- 
lusions.* 


at  the  king  was  treason  under  the  English  law.  It  was  shown 
in  the  defence  that  the  accused  was  a  gentleman,  and  rational 
upon  most  subjects,  but  irrational  upon  one  subject.  His  de- 
lusion being  tliat  he  was  deputed  to  save  the  world,  and  the 
only  way  he  could  do  so  was  to  die,  and  the  only  proper  way  to 
die  was  by  encompassing  the  death  of  the  king,  after  which 
he  was  sure  he  would  die  and  save  the  world.  Upon  these  facts 
the  accused  was  acquitted. 

The  McNaughton  case  will  be  referred  to  in  a  later  section. 

Guiteau  was  tried  and  convicted  for  shooting  and  killing 
President  Garfield;  his  defence  was  based  on  the  fact  that  at 
the  time  of  the  commission  of  the  crime  he  was  possessed  of  the 
delusion  or  Idea  that  the  only  way  to  bring  about  harmony 
In  the  Republican  party  was  to  kill  President  Garfield.  The 
court  In  passing  upon  the  question  of  this  delusion  or  homicidal 
mania  as  a  defence  limits  it  to  cases  where  It  Is  shown  that  the 
reason  of  the  accused  Is  dethroned  as  to  the  act  charged,  and 
It  was  not  sufficient  in  the  Guiteau  case  to  constitute  a  good  de- 
fence. 

*98  U.  S.  145.  In  this  case  the  defence  to  a  charge  of  po- 
lygamy was  the  firm  religious  belief  that  polygamy  was  a  di- 
vine institution  on  the  part  of  the  accused.     The  court  held  that 
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Irresistible  impulse  is  another  form  of  insanity  some- 
times relied  upon  as  a  defence  to  crime.  Thus  where 
the  accused  through  extremely  aggravating  circum- 
stances is  compelled  to  commit  an  unlawful  act,  it  is 
frequently  set  up  as  a  defence  that  the  crime  resulted 
from  irresistible  impulse.  But  such  an  excuse  is  not 
a  valid  one,  as  it  is  the  duty  of  every  person  to  resist 
such  an  impulse. 

The  irresistible  impulse  to  be  a  good  excuse  for  the 
commission  of  crime,  must  be  that  of  a  person  otherwise 
insane.  An  alleged  irresistible  impulse  resulting  from 
a  passionate  propensity,  anger,  excitement  or  jealousy, 
though  it  for  the  time  being  overcomes  one's  judgment, 
is  no  defence  to  a  criminal  charge. 

Another  form  of  partial  insanity  that  is  frequently 
before  the  courts  is  what  is  called  moral  insanity.  jNIoral 
insanity  is  a  derangement  of  the  moral  faculties,  while 
the  intellectual  faculties  remain  unimpaired.  It  is  fre- 
quently offered  as  a  defence  to  crime,  and  sometimes 
successfully.  It  is  a  disability  of  the  will  power  to  re- 
frain from  what  is  known  to  be  wrong  and  punishable. 
It  has  been  insisted  by  medical  men  that  one  may  be 
sane  in  mind  but  morally  irresponsible,  but  this  is  not 
admitted  by  the  courts  and  jurists,  so  that  moral  in- 


a  delusion  as  to  politics  or  religion,  in  an  otherwise  sane  man, 
is  no  excuse  for  crime,  unless  the  dchision  is  the  result  of  dis- 
ease instead  of  false  reasoning,  or  the  delusion  is  of  such  a 
character  that  if  the  imagined  facts  existed  it  would  be  justi- 
fiable.    See  also,  7  Mot.  50G. 


22  CRIMINAL  LAW  AND  PROCEDURE. 

sanity,  as  a  rule,  is  no  defence  to  crime,  being  considered 
little  more  than  moral  depravity.* 

Anotlier  form  of  partial  insanity  relied  upon  in  some 
cases,  is  called  emotional  insanity,  which  is  a  temporary 
mental  disturbance  arising  from  violent  excitement  of 
the  emotions  and  passions.  Unless  the  emotion  comes 
from  a  diseased  brain,  and  is  the  result  of  mental  dis- 
order, it  is  no  excuse  for  crime.  An  unaffected  and 
intelligent  brain  cannot  offer  emotion  as  an  excuse  for 
crmie.f 

Sec.  1693.  SAME  SUBJECT— TESTS  OF 
CRIMINAL  RESPONSIBILITY.— The  tests  of 
criminal  responsibility,  as  regards  mental  capa<nty,  are 
not  the  same  now  as  they  were  at  common  law.  By 
such  a  test  is  meant  what  shall  govern  the  jury  in  de- 
ciding the  question  whether  or  not  the  accused  shall  be 
held  criminally  responsible  for  his  act. 

1.  In  the  early  history  of  criminal  jurisprudence  the 
test  applied  was  what  is  known  as  the  "wild  beast"  test, 

*4.1  la.  232;  63  Ala.  207;  12  Crim.  L.  Mag.  6;  Guiteau's 
Case,  10  Fed.  Rep.  161.  See  also,  the  North  Am.  Rev.  for 
Jan.,  1882. 

Some  cases  liold  that  so-called  moral  insanity  may  be  taken 
in  consideration  by  the  jury  in  fixing  the  degree  of  the  crime. 
213  Conn.  514.  But  the  weight  of  the  authority  is  that  moral 
insanity  is  not  to  be  recognized  as  a  defence  or  excuse  for  the 
commission  of  crime,  and  that  if  the  intellect  of  the  accused 
is  good,  he  is  liable  for  his  act,  however  morally  depraved  he 
may  be.  Reg.  v.  Dixon,  11  Cox.  C.  C.  341;  115  Cal.  255, 
Humphreys  v.  State,  45  Ga.  190;  21  N.  J.  L.  207;  7  Alb. 
L.  J.  273. 

t38  Mich.  482. 
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by  which,  unless  the  accused  was  shown  to  be  totally 
deprived  of  his  understanding  and  memory,  and  incapa- 
ble of  understanding  his  actions  any  more  than  an  in- 
fant, a  brute  or  wild  beast,  he  was  not  exempt  from 
punishment.* 

2.  The  right  and  wrong  test  in  general.  Another 
test  developed  at  the  common  law  was  based  upon  the 
power  of  the  j^erson  charged  with  crime  to  distinguish 
right  from  wrong  in  the  abstract.  This  was  the  second 
test  applied  by  the  English  courts,  and  prevailed  until 
the  IMcNaughton  case  was  decided,  when  the  previous 
tests  gave  place  to  another  test  therein  stated. f 

3.  The  right  and  wrong  test  with  reference  to  a  par- 
ticular act,  was  the  power  to  distinguish  right  from 
wrong  with  reference  to  the  act  at  the  time  it  was  com- 
mitted. The  former  test  had  been  to  distinguish  right 
from  wrong  in  the  abstract,  the  new  test  was,  that  if 
the  person  was  unable  to  distinguish  right  from  wrong 
in  the  particular  act  complained  of,  then  he  was  not  to 
be  held  criminally  responsible,  recognizing  the  theory 
of  monomania. 

4.  The  fourth  test  is  knowoi  as  the  power  of  con- 
trol test.  It  has  been  said  that  the  true  test  of  criminal 
responsibility  lies  in  the  word  "power"  as  used  in  a 


*16  State  Trials  176. 

fMcNaughton  Case,  10  CI.  &  Fin.  200.  There  was  another 
English  test  which  was  not  recognized  in  this  countiT,  called 
Lord  Holt's  test.  Under  tliis  the  test  of  responsibility  was  that 
the  accused,  if  alleged  to  be  an  imbecile,  must  have  had  tlie 
ability  and  capacity  of  children   under  fourteen  years  of  age. 
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criminal  case;  that  is,  the  imtver  to  distinguish  right 
from  wrong;  the  power  to  adhere  to  the  right  and 
eschew  the  wrong.  Hence  the  power  of  control  test,  or 
the  question  of  responsibility  resting  upon  the  fact  as 
to  whether  or  not  the  person  had  the  mental  power  to 
resist  the  commission  of  the  act.* 

The  power  of  control  test,  is  laid  down  in  the  leading 
case  (Parson's  Case,  81  Ala.  577),  does  not  seem  to 
be  in  line  with  the  weight  of  authority  in  this  country. 
The  weight  of  authority  seems  to  favor  the  right  and 
wrong  test  with  reference  to  the  particular  act ;  so  that 
if  the  person  can  distinguish  right  from  wrong  with 
reference  to  the  particular  act,  then  he  must  have  the 
power  to  choose  the  right,  and  is  criminally  responsible 
if  he  does  not. 

With  reference  to  criminal  responsibility,  where  the 
defence  of  insanity  is  interposed,  it  may  be  said: — 

1.  Insanity,  when  relied  upon  as  a  defence  to  a  crim- 
inal charge,  is  a  mixed  question  of  law  and  fact.  It  is 
so  mixed  that  the  court  will  not  be  permitted  to  say, 
after  having  heard  all  the  evidence,  that  the  accused  is 
sane  or  insane.  The  jury  cannot  pass  upon  the  subject 
of  sanity  until  the  court  has  given  it  the  propositions 
of  law  by  which  they  are  to  be  governed  in  passing 
upon  the  facts. 

2.  Insanity  is  a  perfect  defence  to  an  accusation  of 
crime  if  the  accused,  at  the  time  he  committed  the  act, 
was  afflicted  with  a  mental  disease  to  such  an  extent 


♦Parson's  Case,  81  Ala.  577. 
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as  to  render  him  incapable  of  distinguishing  between 
right  and  wrong. 

3.  Where  it  appears  on  the  trial  that  whatever  the 
defendant  did  was  the  result  of  a  disordered  brain  and 
diseased  mind,  he  will  not  be  held  criminally  responsible 
for  his  act.  The  fact  that  the  accused  is  able  to  deter- 
mine between  right  and  wrong  in  the  abstract,  or  gen- 
erally, will  not  prevent  the  accused  from  showing  their 
incapacity  as  regards  the  particular  act  in  question. 

4.  No  form  of  moral  or  emotional  insanity  is  a  good 
defence  against  a  criminal  charge. 

Sec.  1694.  INTOXICATION  OR  DRUNKEN- 
NESS AS  A  DEFENSE.— As  a  general  rule,  volun- 
tary intoxication,  though  producing  even  temporary 
madness,  is  not  to  be  regarded  as  an  excuse  for  a  crim- 
inal act.*  And  it  was  held  in  some  cases,  that  drunken- 
ness was  not  only  a  defence  to  a  criminal  charge,  but 
was  in  aggravation  of  it.f 

The  general  reason  for  refusing  to  allow  the  defence 
of  drunkenness  as  a  complete  excuse  for  crimes  com- 
mitted while  in  such  a  condition,  is,  that  public  insobriety 
or  drunkenness  is  in  itself  an  unlawful  act,  and  it  is 
not  in  accordance  with  justice  to  allow  one  illegal  act 
to  excuse  another.  The  two  wrongful  acts  taken  to- 
gether make  the  offence  complete.  That  is,  one  w'ill 
not  be  allowed  to  say  that  he  intended  the  WTongful  act, 
but  did  not  intend  its  results. 


*18  N.  Y.  9;  17  Mich.  9. 
138  111.  515. 
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But  while  the  general  rule  is  that  drunkenness  is  not 
a  defence  to  crime,  yet  the  rule  is  subject  to  excejitions, 
and  there  are  many  cases  where  intoxication  of  the 
accused  at  the  time  of  committing  the  crime  may  be  an 
important  factor  in  determining  the  grade  of  the  of- 
fence committed.     Thus: — 

Drunkenness  may  reduce  the  crime  of  murder  from 
the  first  to  the  second  degree,  because  in  most  States, 
murder  in  the  first  degree  involves  a  wilful  and  pre- 
meditated killing.  So  that  if  a  man  is  so  intoxicated 
that  he  is  incapable  of  premeditation,  it  reduces  the 
crime  of  murder  in  the  first  degree  to  murder  in  the 
second  degree.* 

But  drunkenness  cannot  of  itself  reduce  the  crime 
of  murder  to  manslaughter.  It  may  be  received,  how- 
ever, in  evidence,  as  bearing  upon  the  subject  of  provo- 
cation.t 

Where  the  gist  of  the  crime  is  the  existence  of  a 
specific  intent,  drunkenness  may  be  a  complete  defence. 
Thus:— 

Since  the  crime  of  burglary  involves  the  breaking 
and  entering  of  the  dwelling  house  of  another  in  the 
night  time,  with  the  intent  to  commit  a  felony  therein, 
if  the  accused  was  so  intoxicated  that  he  could  not  en- 
tertain the  intent  of  committing  a  felony,  it  would  be 


*101  U.  S.  631 ;  40  Conn.  136.  Contra,  37  Mo.  332;  50  Vt. 
483. 

19  Humph.  (Tenn.)  663;  18  N.  Y.  9.  Contra,  3  Gray 
(Mass.)  463.  And  it  is  said  that  intoxication  will  not  make 
an  inadequate  provocation  adequate.     44  Pa.  St.  55. 
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nothing  more  than  a  trespass,  and  not  burglary.  So 
intoxication  may  be  a  complete  defence  to  larceny,  if  it 
negatives  the  intent  to  steal.  And  likewise  it  may  be  a 
defence  to  the  crime  of  "assault  with  intent  to  kill," 
since  the  intent  is  here  the  gist  of  the  crime,  and  with- 
out it  the  crime  may  only  constitute  "assault  and  bat- 
tery."* It  is  also  a  good  defence  to  the  charge  of  at- 
tempt to  commit  rape,  but  not  to  the  charge  of  rape.  It 
is  also  a  good  defence  to  a  charge  of  passing  counter- 
feit money ;  and  perhaps  to  the  offence  of  having  voted 
twice  at  an  election.f 

As  a  general  rule,  evidence  of  intoxication  at  the 
time  of  the  commission  of  the  act  may  be  admitted  in 
evidence  for  the  purpose  of  explaining  his  conduct,  his 
utterances,  and  giving  effect  to  the  incriminating  facts. 
So  evidence  of  the  accused  being  intoxicated  is  a  part 
of  the  res  gestae,  or  facts  surrounding  the  act.t 

Voluntary  intoxication  produced  through  mistake  or 
the  fraud  of  another  may  be  a  complete  defence  to  a 
crime.  As  where  a  person  has  been  made  intoxicated 
and  procured  to  commit  crime,  the  condition  of  mind 
of  the  accused  may  be  such  as  to  constitute  a  complete 
defence.  § 

An  organic  mental  disease,  such  as  delirium,  is  a  de- 
fence to  a  criminal  charge.  And,  in  cases  where  in- 
toxication, or  habitual  drunkenness,  has  resulted  in  de- 


*19  Mich.  401  ;  47  Mich.  334. 

129  Cal.  678;  contra,  21  Minn.  22. 

J2  P.  &  C.  817. 

\\  Hale,  Pleas  of  the  Crown  32. 


28  CRi:\IINAL  LAW  AND  PROCEDURE. 

lirium,  and  while  in  such  a  mental  condition  the  accused 
has  committed  a  crime,  he  is  not  criminally  responsible. 
The  delirium  is  presumed  to  be  the  proximate  cause, 
and  the  intoxication  the  remote  cause,  so  that  the  mental 
incompetency  may  be  set  up  as  an  excuse  for  the  of- 
fence.* 

Sec.  1695.  OF  CRIMINAL  INTENT.— The 
fourth  condition  of  criminality  is  the  criminal  intent  of 
the  accused.  It  may  be  stated  as  a  fundamental  and 
general  principle  that  to  constitute  a  crime  there  must 
be  a  criminal  frame  of  mind.f  The  criminal  intent  may 
be  either  general  or  particular. 

As  to  general  criminal  intent,  it  is  a  rule  that  it  must 
be  present  to  constitute  a  crime.  But  the  general  intent 
to  produce  the  result  is  presumed  from  the  commission 
of  a  completed  offence. 

General  malevolence  in  some  cases  amounts  to  a  crim- 
inal intent.  It  may  be  no  more  than  carelessness  or 
negligence,  and  yet  be  criminal.  Thus,  one  may  be  con- 
victed of  manslaughter  who  makes  reckless  use  of  fire- 
arms and  thereby  causes  the  death  of  some  person.  And 
such  malevolence  or  recklessness  takes  the  place  of  spe- 
cific criminal  intent. $  But  there  are  certain  crimes  at 
common  law  v/hich  call  for  a  specific  or  'particular  in- 
tent. And  in  such  cases,  the  existence  of  the  specific 
intent  is  the  very  gist  of  the  offence  or  crime,  and  no 
other  intent,  however  wicked,  will  supply  its  place.  § 


*61  Ind.  455;  50  Ala.  149. 

197  Mass.  567;  49  N.  Y.  137. 

%9,  C.  &  K.  230. 

§19  Mich.  401 ;  49  Mich.  330 ;  33  Mich.  300. 
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Mistake  or  ignorance  of  the  law  is  no  excuse  for 
committing  crime.  The  maxim  that  "ignorance  of  the 
law  excuses  no  man"  is  fundamental,  and  applies  to 
the  law  of  crimes  as  well  as  the  law  of  civil  wrongs.  So 
that,  however  earnestly  one  might  believe  a  statute  un- 
constitutional, or  desire  to  refrain  from  the  commission 
of  a  crime,  ignorance  or  mistake  would  be  no  excuse.* 
So  advice  of  counsel  that  a  statute  about  to  be  violated 
is  unconstitutional  or  inapplicable,  will  not  excuse  the 
defendant  for  violating  the  law.  Any  other  holding 
would  be  subversive  of  law  and  order. t 

A  mistake  of  fact  producing  untrue  conclusions  as 
to  one's  legal  rights,  may  deprive  an  act  of  criminality. 
Thus  a  person  cannot  be  convicted  of  larceny  where  he 
takes  the  goods  of  another  under  a  bona  fide  claim  of 
right,  even  though  it  turn  out  that  he  had  no  right  to 
them.l 


*98  U.  S.  145;  103  U.  S.  304. 

fll  Blatchford  (U.  S.)  200;  57  Barbour  625.  In  the  last 
case  the  violation  of  tlic  statute  as  regards  voting  by  Susan  B. 
Anthony  was  considered. 

t3  Car.  &  P.  309;  36  Mich.  306;  23  Q.  B.  D.  168.  In  the 
last  case,  decided  in  1829,  the  defendant  was  before  the  court 
on  a  charge  of  bigamy.  By  statute  at  that  time  in  England, 
after  seven  years  absence  of  a  husband  without  knowledge  as 
to  where  he  was,  it  was  not  bigamy  for  the  wife  to  remarry 
without  obtaining  a  divorce.  In  the  case  it  appeared  that  the 
husband  of  the  accused  was  missing  and  it  was  reported  that 
he  had  been  lost  at  sea.  His  widow  remained  single  for  six 
years  and  six  months  and  then  remarried  under  the  firm  belief 
that  her  former  liusband  was  dead.  Shortly  afterwards,  the 
former  husband  turned  up  and  liad  lier  prosecuted  for  bigamy. 


30  CRIMINAL  LAW  AND  PROCEDURE. 

So  a  minor  cannot  be  convicted  of  unlawful  voting, 
where  he  voted  under  an  honest  belief  that  he  was  of 
the  required  age.*  And  one  who  wTongfuUy  signs  an- 
other's name  to  a  note,  believing  that  he  has  authority 
to  do  so  when  he  has  not,  is  not  guilty  of  forgery. t 

Upon  general  principles  it  is  held  that  there  cannot 
be  a  crime  committed  without  a  criminal  mind  or  intent. 
And  this  general  principle  dates  from  the  very  origin 
of  criminal  law.  The  principle  needs  some  explanation, 
and  in  some  cases  qualification. 

Thus,  where  the  crime  is  statutory,  ignorance  or  mis- 
take of  fact  is  often  no  defence.  As  the  legislature  may 
make  an  act  criminal  irrespective  of  the  intent  or  mo- 
tive.} 


Nine  of  the  fourteen  judges  held  that  there  was  no  crime  com- 
mitted. 

But  under  exactly  similar  facts,  the  Massachusetts  courts 
have  decided  that  there  was  a  crime  committed.  7  Met.  472 ; 
11  Allen  23.  The  Massachusetts  holding  has  been  criticised 
by  Mr.  Bishop  in  his  work.     1  Bishop,  Crim.  Law,  Sec.  303n. 

*52  Ala.  308. 

t  7  C.  &  P.  224. 

^People  V.  Fox,  39  Mich.  200 ;  52  Mich.  579.  In  People  v. 
Fox,  the  accused  was  charged  with  selling  intoxicating  liquors 
to  a  minor,  under  a  statute  making  such  an  act  criminal.  The 
defence  was  that  the  seller  had  reason  to  believe  the  purchaser 
to  be  of  full  age.  The  lower  court  held  that  this  was  not  a 
valid  defence.  The  supreme  court,  by  Judge  Campbell,  said, 
that  the  lower  court  was  wrong  in  so  holding,  that  it  was  not 
to  be  assumed  that  the  legislature  intended  to  punish  as  crim- 
inal an  act  which  involved  no  criminal  intent,  there  being  no 
crime  where  there  is  no  criminal  mind.  And  as  to  such  offenses 
the  law  remains  the  same. 

But   the    principle   was    overruled    by    Judge    Cooley,    in    52 
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These  holdings  that  a  man  may  be  punished  though 
he  acted  under  ignorance  of  fact,  are  based  simply  on 
the  police  power  of  the  State.  But  where  the  offence 
is  one  of  the  higher  crimes,  ignorance  of  fact  is  general- 
ly a  good  defence,  but  not  where  the  offence  is  one  of  a 
minor  nature  and  involving  the  police  or  sanitary  regu- 
lations of  the  State.* 

Sec.  1696.  SAME  SUBJECT— WHEN  IG- 
NORANCE OR  ^IISTAKE  OF  FACT  WILL 
BE  A  GOOD  DEFENCE.— Ignorance  on  the  sub- 
ject, or  mistake  of  fact,  is  a  good  defence  to  a  criminal 
charge  in  the  following  cases: — 

1.  When  from  the  law  it  appears  that  the  evil  intent 
is  the  essential  ingredient,  then  ignorance  of  fact  neces- 
sary to  that  intent  is  a  defence. 

2.  When  a  statute  makes  an  act  indictable  irrespec- 
tive of  guilty  knowledge,  then  ignorance  of  fact  is  no 
defence.  But  such  offences  and  the  punishment  there- 
fore are  usually  of  the  minor  order,  since  while  a  man 
should  be  punished  for  his  indiscretion,  he  ought  not 


Mich.  579.  So  that  a  man  may  be  held  liable  for  adultery  com- 
mitted with  a  woman  whom  he  did  not  know  to  be  married. 

So  where  the  statute  of  the  State  made  it  illegal  to  kill  and 
sell  a  veal  calf  less  than  four  weeks  old  for  food,  it  was  not 
a  valid  defence  that  the  defendant  was  ignorant  of  the  fact 
of  the  age  of  the  calf.  97  Mass.  567.  The  statute  was  manda- 
tory, the  court  held,  and  the  accused  acted  at  his  peril,  being 
bound  to  know  the  facts  and  keep  witliiti  tlie  statute,  and  that 
good  faith  was  no  excuse.     See  also,  12  Vroom  552. 

*48  Ind.  289:  55  Ala.  16. 
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to  be  sent  to  State's  prison  for  an  act  not  involving 
guilty  knowledge. 

3.  The  question  whether  absence  of  criminal  intent 
is  to  constitute  an  excuse  or  not  is  a  legislative  question. 
This  results  from  the  fact  that  some  offences  are  pun- 
ishable by  the  legislature,  though  they  do  not  involve 
moral  turpitude,  and  in  their  discretion,  the  legislators 
may  make  such  offences  punishable  without  criminal  in- 
tent. 

4.  When  a  statute  inflicts  a  punishment  for  know- 
ingly committing  an  act,  then  guilty  knowledge  is  an 
essential  ingredient  of  the  crime.  This  is  a  character- 
istic of  all  higher  crimes,  and  is  only  absent  in  the 
smaller  offences  involving  the  police  or  sanitary  regula- 
tions, for  which  mistake  of  fact  nullifying  criminal  in- 
tent is  no  excuse. 

Sec.  1697.  SAME  SUBJECT— IF  TWO  IN- 
TENTS ARE  INVOLVED  BOTH  MUST  EX- 
IST TO  CONSTITUTE  THE  CRIME.— Some 
crimes,  by  reason  of  their  nature,  involve  two  or  more 
intents,  in  such  cases  both  intents  must  exist  or  the  crime 
is  not  punishable.  Thus  in  larceny,  there  must  be  an 
intent  to  trespass,  and  an  intent  to  steal,  and  both  of 
these  must  be  present  to  constitute  the  particular  crime 
of  larceny.  Hence  if  an  article  is  taken  from  another 
on  the  belief  that  it  belongs  to  the  party  taking  it,  the 
trespass  is  complete  but  not  the  intent  to  steal,  and  it  is 
therefore  not  larceny. 

But  where  this  double  intent  exists  to  commit  a  par- 
ticular offence,  it  is  immaterial  which  is  the  principal 
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and  which  the  subordinate  intent.  As  where  the  accused 
gave  poison  with  intent  to  seduce,  he  was  indictable  on 
a  charge  of  giving  poison  with  intent  to  injure.* 

Sec.  1G98.  SAME  SUBJECT— WHEN  UNIX- 
TENDED  RESULTS  FOLLOWING  THE 
COMMISSION  OF  AN  UNLAWFUL  ACT 
ARE  PUNISHABLE.— The  commission  of  an  un- 
lawful act  is  frequently  followed  by  an  unintended  re- 
sult. The  question  then  arises  as  to  what  extent  the 
person  is  to  be  held  criminally  responsible  for  a  result 
he  did  riot  intend?  In  answer  to  this,  it  may  be  stated 
as  a  general  principle,  that  if  a  person  means  one  wrong 
and  does  another,  he  is  punishable  for  the  wrong  done.f 

Where  one  intends  to  commit  a  crime,  but  by  acci- 
dent or  mistake  an  unintended  result  follows,  he  must 
bear  the  consequences.  It  is  not  what  he  intended,  but 
the  consequences  of  what  he  did.    Thus,  if  A  shoots  at 

B,  intending  to  kill  him,  and  missing  B  hits  and  kills 

C,  he  is  nevertheless  guilty  of  murder  in  killing  C.J 
But  the  result  must  be  something  commensurate  with 

the  intent.  So  that  where  a  person  shot  at  a  chicken 
belonging  to  his  neighbor,  and  by  mistake  shot  and 
killed  his  neighbor,  he  ought  not  to  be  held  guilty  of 
murder,  as  the  result  is  not  commensurate  with  the  in- 
tent, and  is  not  in  the  nature  of  the  wrongful  act  in- 
tended. But  in  an  early  English  case,  involving  such 
facts,  the  accused  was  found  guilty  of  murder. § 

*8  Mich.  15. 

fl  Bishop  Grim.  Law.  327. 

J33  Eng.  Law  &  Eq.  567. 

§1  East,  Picas  of  the  Crown  265. 
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The  fact  that  the  result  is  greater  than  was  antici- 
pated, or  in  excess  of  the  hitent,  will  not  relieve  the 
wrongdoer  from  criminal  responsibility  for  his  illegal 
act.* 

The  act  intended  need  not  be  criminal,  but  it  must 
be  malum  in  se,  and  not  a  mere  malum  proliihitum. 
That  is,  for  an  act  which  is  not  a  crime  in  its  nature, 
the  party  will  not  be  held  responsible  for  unintended 
results  arising  therefrom.f 

It  is  held  that  this  principle  of  a  man  being  respon- 
sible for  unintended  results  following  his  wrong-doing, 
does  not  apply  to  crimes  the  essence  of  which  involves 
the  existence  of  a  particular  intent.  As  in  such  cases 
no  other  intent  can  be  substituted.! 

A  wrongdoer  is  responsible  criminally  for  the  natural 
consequences  of  his  acts,  but  not  for  the  possible  con- 
sequences. § 

*3  Mich.  10. 

jl  Bish.  Crim.  Law  331.  Thus,  if  while  hunting  in  viola- 
tion of  the  game  laws,  a  man  supposedly  shoots  at  a  deer,  and 
kills  one  of  his  companions,  he  is  not  to  be  held  guilty  of 
murder  or  manslaughter;  since,  while  it  was  Illegal  for  him  to 
be  hunting,  it  is  only  a  malum  prohibitum,  and  does  not  Involve 
the  violator  in  consequences  not  Intended. 

$59  Ala.  1.  Thus  If  a  spring-gun  Is  set  by  a  person,  and 
results  In  the  death  of  some  one;  It  would  not  show  an  In- 
tent to  murder.  To  the  contrary,  sec  69  Me.  163,  where  a 
person  was  held  guilty  of  Intent  to  murder  one  person,  when 
he  had  fired  Into  a  crowd  with  intent  to  kill  another.  In  some 
cases  the  accused  Is  held  responsible  for  the  results  of  such 
an  act  on  the  ground  that  he  Intended  to  kill  any  one  whom 
he  might  hit  in  the  crowd. 

§39  Mich.  503.     In  this  case  a  man  had  knocked  another 
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One  is  not  criminally  liable  for  an  accidental  injury, 
nor  is  he  liable  in  an  action  of  tort.  In  criminal  law, 
when  the  result  is  shown  to  have  arisen  through  an  ac- 
cident, no  crime  is  predicated  of  such  accident.* 

Injury  that  is  received  through  the  negligence  of 
another  is  not  to  be  classed  with  accidental  injury. 
Here  the  negligence  may  be  the  cause  of  the  injury  and 
it  is  not  purely  an  accident. 

Sec.  1699.  OF  MALICE  AS  AN  ESSENTIAL 
CONDITION  TO  CRIME.— When  malice  is  a  pre- 
liminary condition  to  the  existence  of  crime  it  must  be 
shown  to  have  existed.  But  there  may  be  criminal  in- 
tent w^ithout  malice.  Thus  manslaughter  is  a  wrongful 
taking  of  the  life  of  another  without  malice.  Many 
offences  are  punished  only  when  coupled  with  malice, 
and  then  it  must  be  shown  to  exist.  Malice  is  not  easily 
defined;  or  easily  applied  when  defined. 

Malice  is  defined  to  be  that  state  of  mind  which 
prompts  one  to  the  commission  of  an  unlawful  act,  with- 
out lawful  justification.! 


down  in  the  street,  and  while  he  was  lying  there  a  wagon  came 
around  the  corner  at  a  rapid  pace  and  ran  over  the  man  and 
killed  him.  The  death  being  the  result  of  the  injuries  received 
from  the  horse  and  wagon  rather  than  from  the  assault,  and 
the  Supreme  Court  hold  that  the  accused  was  not  guilty  of 
manslaughter,  as  it  was  not  the  natural  consequences  of  his  act 
that  the  man  was  killed,  but  only  a  chance  or  possible  conse- 
quence.    See  also,  7  111.  541;  7  Allen  5-11. 

*1  Bennet  &  Kurd's  Cases  50 ;  Kclyng's  Report  4-0 ;  Robert- 
son Case,  2  Lee   (Tenn.)  239. 

tl5  Pick.  BJ57;  71   Mich.  267.     :Malice  signifies  a  wrongful 
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In  the  abstract  malice  is  said  to  be  a  wicked  intent 
to  do  injury.  But  there  must  be  something  more  than 
the  intent,  or  no  crime  exists  which  can  be  punished. 
There  must  be  a  violation  of  law  prompted  by  malice.* 
Malice  does  not  necessarily  involve  a  wicked  frame  of 
mind  against  the  person  injured.  It  is  a  mental  state 
resulting  m  an  act  producing  injury  to  another.  Thus 
though  poison  has  been  set  for  A,  and  is  accidentally 
taken  by  B,  there  is  malice  as  against  B.f 

Sec.  1700.  SAME  SUBJECT— MALICE  IS  OF 
TWO  KINDS,  EXPRESS  MALICE  AND  IM- 
PLIED MALICE.— Malice,  in  the  law,  is  of  two 
kinds.  1.  Express  malice.  2.  Implied  malice.  There 
is  also  a  statutory  malice,  or  malice  aforethought,  which 
may  be  regarded  as  a  third  kind  of  malice. 

1.  Express  malice  is  such  as  is  expressed  by  words 
or  conduct,  indicating  an  intention  to  commit  a  crime. 

2.  Imjilied  malice  is  such  as  the  law  presumes  from 
the  intentional  commission  of  an  unlawful  act,  as  where 
one  kills  another,  it  is  not  necessary  to  show  any  ex- 
press malice,  as  the  law  will  imply  from  the  doing  of 
the  unlawful  act,  such  malice  as  will  constitute  the 
crime. 


act  done  intentionally  without  just  cause  or  excuse.  4  B.  & 
C.  247;  30  Tex.  App.  203;  12  Fla.  117. 

*64  Mich.  265. 

f24  N.  J.  Law  410.  Where  an  act  Is  committed  in  reck- 
less disregard  of  the  rights  of  another,  that  act  is  malicious, 
though  involving  no  ill-feeling  against  the  person  actually  in- 
jured. 
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3.  Malice  aforethought  is  a  wicked  purpose  or  re- 
solve. It  is  a  common  statutory  and  criminal  ingredient 
which  distinguishes  murder  from  manslaughter.  Thus 
in  a  charge  of  murder,  the  state  must  show  not  only 
malice,  but  what  in  law  is  called  malice  aforethought. 

]\Ialice  includes  those  motives  which  are  more  wicked, 
but  it  does  not  include  them  all.  Thus,  there  may  be 
anger,  hatred  or  revenge  without  legal  malice.*  The 
absence  of  malice  in  a  criminal  act  may  affect  the  de- 
gree of  the  offence,  that  is,  may  change  the  charge  of 
murder  to  manslaughter,  or  may  negative  the  existence 
of  a  crime,  as  in  the  case  where  the  offence  charged  is 
rnalicious  mischief:] 

Sec.  1701.  OF  PARTIES  TO  CRIME  IN  GEN- 
ERAL.— There  may  be  more  than  one  person  engaged 
in  the  commission  of  a  crime  or  unlawful  act,  and  under 
this  head  will  be  discussed  the  relation  which  such  par- 
ties bear  to  each  other,  and  how  they  are  classified  in 
law.  Also  the  distinction  between  natural  and  artificial 
persons,  as  made  by  the  criminal  law. 

Sec.  1702.  SAME  SUBJECT— THE  PARTY 
ACCUSED  OF  CRIME  MUST  BE  A  NATUR- 
AL PERSON. — In  criminal  law  a  natural  person  is  to 
be  distinguished  from  an  artificial  person,  or  entity, 
such  as  a  corporation,  since  the  latter  cannot  technically 
be  held  guilty  of  a  criminal  intent.  Corporations  may 
be  proceeded  against  by  criminal  procedure,  and  have 


*35  Mich.  16. 
164  Mich.  265. 
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their  franchises  taken  away  from  them,  or  be  compelled 
to  abate  a  nuisance,  but  the  entity,  or  artificial  being, 
cannot  be  punished  as  a  criminal.  The  punishment  of 
crimes  must  be  inflicted  upon  natural  persons  capable 
of  criminal  intent,  as  the  members  or  officers  of  the 
corporation.* 

Sec.  1703.  SAME  SUBJECT— THE  LEAD- 
ING PARTIES  TO  CRIMES  ARE  EITHER 
PRINCIPALS  OR  ACCESSORIES.— The  lead- 
ing parties  to  crimes  are  either  principals  or  accessories. 

A  principal  is  one  who  is  actually  or  constructively 
present  at  the  time  it  is  committed,  and  aids  in  its  execu- 
tion.f 

Principals  are  classified  as  principals  of  the  first  and 
second  degree.  Though  this  distinction  is  now  nearly 
lost  sight  of,  and  principals  are  regarded  as  being  of 
the  first  degree,  if  principals  at  all.  The  distinction  is 
preserved  to  illustrate  the  theory  of  the  common  law, 
and  to  aid  in  its  being  properly  understood. 

A  principal  in  the  first  degree  is  he  who  is  the  actor 
and  perpetrator  of  the  deed.  To  be  such  a  principal,  it 
is  not  necessary  that  the  party  be  physically  present  at 
the  commission  of  the  crime.  He  may  lay  j^oison,  or 
set  a  trap  for  another,  or  he  may  send  poison  to  another 
through  an  innocent  agent,  and  yet  be  a  principal  in  the 
first  degree. 

In  distinguishing  between  principals  in  the  first  and 
second  degree,  a  regard  must  be  paid  as  to  whether  or 

*Bishop  Crim.  La^v  417.     (8th  ed.) 
jlO  Johns.  85. 
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not  the  crime  was  committed  through  a  guilty  agent 
or  an  innocent  one.  If  the  crime  is  committed  through 
an  innocent  agent,  though  the  party  is  not  present  \\lio 
instigated  the  act,  he  is  a  principal  in  the  first  degree. 
While  if  the  crime  is  committed  through  a  guilty  agent, 
and  the  party  responsible  for  the  agent's  act  is  not  pres- 
ent, he  is  neither  a  principal  in  the  first  or  second  de- 
gree, but  is  called  an  accessor u  before  the  fact* 

A  principal  in  the  second  degree  is  one  who  is  pres- 
ent, aiding  and  abetting  in  the  commission  of  the  deed. 
Thus  if  a  man  were  standing  by,  or  watching  to  give 
the  alarm,  while  another  was  committing  a  crime,  he 
would  be  a  principal  in  the  second  degree.f 

The  test  to  determine  whether  one  is  a  principal  or 
accessory  is  whether  he  is  so  near  as  to  render  his  help, 
if  necessary,  available.  If  he  is  not  near  enough  to 
render  his  help  available,  he  may  be  an  accessory,  but 
he  is  not  a  principal  either  in  the  first  or  second  de- 
gree. J 

*5  Parker's  Crim.  Cases  120;  2  C.  &  K.  379. 

t47  Ind.  568.  The  principal  in  the  first  degree  includes 
the  actor.  A  principal  in  the  second  degree  is  he  who  is  near 
enough  to  render  assistance,  if  assistance  was  needed.  But 
the  distinction  is  not  of  great  importance,  as  the  statutes  usually 
mete  the  same  punishment  to  each. 

X^Q  Ind.  495.  One  man  may  detain  the  owner  of  property, 
while  another  steals  it,  he  is  principal  in  the  second  degree 
and  the  one  who  steals  the  property  is  principal  in  the  first 
degree.  Where  a  man  goes  to  another's  house  and  takes  him 
out  riding,  so  that  an  accomplice  may  go  in  and  steal  property, 
they  are  guilt}^  as  principal  in  the  first  and  second  degree.  10 
Ohio  St.  145;  10  Pick.  477. 
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Sec.  1704.  SAME  SUBJECT— ACCESSORIES 
ARE  EITHER  ACCESSORIES  BEFORE  THE 
FACT  OR  ACCESSORIES  AFTER  THE 
FACT. — Accessories  are  those  who  are  not  present  ac- 
tually or  constructively  at  the  time  the  crime  is  com- 
mitted, but  who  are  concerned  in  the  crime  before  or 
after  the  fact.  The  distinction  between  principals  and 
accessories  is  important  chiefly  in  procedure. 

An  accessory  before  the  fact  is  one  whose  will  con- 
tributes to  the  felony  committed.  His  will  must  con- 
tribute actively  to  the  felony  committed  by  another.  He 
must  be  too  far  away  to  render  assistance,  or  he  becomes 
a  principal  in  the  second  degree.* 

There  are  some  offences  that  do  not  admit  of  ac- 
cessories. Thus  there  can  be  no  accessories  before  the 
fact  to  the  crime  of  high  treason.  As  all  participating 
are  regarded  as  principals,  and  this  is  the  rule  at  com- 
mon law.  So  at  the  common  law  it  is  said  there  are  no 
accessories  before  the  fact  to  the  crime  of  manslaugh- 
ter.! 

In  misdemeanors  all  engaged  in  the  commission  of 
the  offence  are  principals.     There  being  no  accessories 


*1  Bishop  Crim.  Law,  Sec.  673.  The  distinction  between  a 
principal  and  an  accessory  before  the  fact  is  said  to  be  purely 
technical,  and  not  based  on  reason.  Since,  in  theory,  what  one 
does  by  another,  he  himself  does.  Aside  from  the  rules  of 
pleading,  they  are  frequently  punished  to  the  same  extent  as  a 
principal. 

t40  Eng.  L.  &  Eq.  556. 
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in  such  small  offences.  Accessories  being  treated  the 
same  as  principals  in  the  lighter  offences.* 

So  petit  larceny,  though  sometimes  punished  as  a 
felony,  and  a  felony  at  common  law,  does  not  admit  of 
accessories  before  the  fact;  because  of  the  smallness  of 
the  offence  they  are  regarded  as  principals.! 

An  accessory  is  criminally  responsible  for  all  the 
probable  consequences  of  the  act  committed. J 

An  accessory  after  the  fact  is  one  who,  knowing  a 
felony  has  been  committed,  aids  the  felon  in  his  effort 
to  escape  punishment. 

It  is  essential  that  the  accessory  after  the  fact  should 
have  notice  that  the  person  whom  he  assists  has 
committed  a  felony,  and  the  felony  must  have  been 
fully  completed.  Also  that  the  assistance  should  be 
given  one  to  prevent  the  apprehension,  trial  or  punish- 
ment of  the  felon.  If  it  is  to  assist  along  either  of  these 
three  lines,  the  person  so  assisting  the  felon  will  be 
guilty  as  an  accessory  after  the  fact. 

A  neglect  to  prosecute  a  felon,  or  simply  suffering 
his  escape,  does  not  make  one  an  accessory  after  the 
fact.    There  must  be  some  personal  assistance  rendered 


*12  Ohio  St.  214. 

t3  Hill  (N.  Y.)  395.  The  theory  of  the  law  being,  that 
in  the  highest  grade  of  crimes  like  treason,  if  one  is  guilty 
at  all  he  is  guilty  as  a  principal,  and  in  the  lesser  crimes,  if 
he  is  guilty  at  all,  he  is  also  to  be  punished  as  a  principal.  But 
in  the  intermediate  felonies,  as  a  rule,  the  distinction  is  main- 
tained between  accessories  and  principals  in  the  first  and  second 
degree. 

i-iO  Mass.  77;  26  Mich.  112;  96  111.  73. 
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the  felon,  as  by  concealing  or  furnishing  him  with  the 
means  of  escape.  Simple  indifference,  or  neglect  to 
prosecute  or  pursue,  does  not  render  one  an  accessory 
after  the  fact. 

Compounding  a  felony  is  not  such  an  act  as  to  render 
one  an  accessory  to  the  felon.  Though  this  may  form 
a  substantive  and  independent  offence.  The  reason  be- 
ing that  the  assistance  rendered  is  not  personal. 

In  rendering  assistance  the  accessory  may  commit  a 
substantive  offence.  The  ordinary  assistance  enabling 
him  to  avoid  apprehension,  arrest  or  conviction,  makes 
him  an  accessory  after  the  fact,  but  one  may  go  so  far 
in  becoming  an  accessory  after  the  fact  as  to  commit 
a  substantive  crime,  for  which  he  may  be  punished  ir- 
respective of  whether  the  original  person  was  guilty  of 
the  felony  or  not. 

A  receiver  of  stolen  goods  was  not,  at  the  common 
law,  an  accessory  after  the  fact,  unless  he  rendered  some 
personal  assistance  to  the  thief.  He  might  be  guilty 
of  receiving  stolen  goods,  knowing  them  to  have  been 
stolen,  but  that  would  not  make  him  an  accessory  after 
the  fact,  unless  he  did  something  to  enable  the  felon  to 
avoid  apprehension,  trial  or  punishment.* 

Where  one  aids  a  felon  by  effecting  his  rescue  or 
escape,  he  commits  a  substantive  offence.  He  becomes 
an  accessory  after  the  fact  also,  but  in  so  doing,  he  in 
addition  commits  a  substantive  crime  for  which  he  may 
be  punished;    so  that  the  prosecutor  may  sometimes 


*42  Ga.  221  ;  40  Cal.  599- 
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elect  whether  he  will  punish  such  a  person  as  an  acces- 
sory after  the  fact,  or  for  the  offence  of  jail  delivery.* 

There  are  no  accessories  after  the  fact  in  treason,  for 
the  same  reason  as  there  are  no  accessories  before  the 
fact,  all  persons  becoming  connected  in  such  a  manner 
with  the  crime  of  treason  are  punished  as  principals. 
There  being  no  classification  or  distinction  made  as  re- 
gards that  high  crime.  There  are  no  accessories  after 
the  fact  in  misdemeanors,  for  the  opposite  reason,  that 
the  law  makes  no  distinction  on  account  of  the  smallness 
of  the  offence,  punishing  all  as  principals. 

A  wife  cannot  become  an  accessory  after  the  fact  to 
her  husband  as  principal.  It  is  her  duty  to  protect 
him.  Either  may  be  an  accessory  before  the  fact  to  the 
other  as  principal.  And  it  is  said  that  the  husband 
may  be  an  accessory  after  the  fact  to  his  wife  as  prin- 
cipal. 

Sec.  1705.  SAME  SUBJECT  —  ACCOM- 
PLICES.— Accomplice  is  a  general  term  involving  all 
those  who  have  any  legal  status  with  reference  to  the 
crime  committed.  It  includes  principals  in  the  first  de- 
gree, principals  in  the  second  degree,  and  accessories 
before  and  after  the  fact.  No  one  is  ever  punished  as 
an  accomplice  in  a  criminal  charge  unless  he  can  be 
brought  under  one  of  the  well  defined  terms  to  w'hich 
we  have  referred.  An  accomplice  includes  any  one 
criminally  connected  with  the  charge  preferred.! 


*1  Bishop  Crlni.  Law,  Sec.  697. 
139  N.  J.  Law  598;  116  Mass.  345. 
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Sec.  1706.  THE  TRIAL  OF  ACCESSORIES 
AT  COM^ION  LAW  COULD  NOT  BE  BE- 
FORE THAT  OF  THE  PRINCIPAL.— At  the 

common  law  an  accessory  before  or  after  the  fact  could 
be  tried  with  his  principal  or  after  his  principal,  but  not 
before.  This  was  to  obviate  the  predicament  of  convict- 
ing the  accessory,  and  acquitting  the  principal,  which 
might  happen  if  the  accessory  was  tried  first.  The  dis- 
tinction between  accessories  before  the  fact  and  princi- 
pals is  abolished  in  many  of  the  States,  the  accessories 
being  held  equally  liable  with  the  principals.  Under 
such  statutes  the  accessory  may  be  tried  before  the  prin- 
cipal, but  a  subsequent  acquittal  of  the  principal  will 
usually  entitle  the  accessory  to  his  discharge.* 

Where  the  statute  makes  the  offence  of  "aiding  and 
abetting"  a  substantive  crime,  the  acquittal  of  the  prin- 
cipal cannot  affect  the  guilt  or  innocence  of  the  acces- 
sory.! 

At  the  common  law,  if  by  reason  of  death  or  escape 
the  principal  was  not  sentenced,  no  sentence  could  be 
passed  upon  the  accessory.  This  was  on  the  theory  that 
the  death  of  the  principal  purged  the  offence,  and  hav- 
ing thus  purged  the  principal  offence,  the  secondary 
one  fell  with  it.  This  doctrine  has  been  changed  by 
statute. I 


*44  Ind.  214. 

yGoins  v.  State,  46  Ohio  St.  457.  Thus  one  may  be  tried 
for  aiding  and  abetting  murder,  where  the  principal  was  only 
convicted  of  manslaughter. 

|1  Bishop  Crim.  Law  668. 
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Sec.  1707.  PRINCIPAL  AND  AGENT  AS 
PARTIES  TO  CRI^IES.— The  principal  is  responsi- 
ble for  what  his  agent  does  by  his  authority,  but  he 
only  is  criminally  punished,  who  does  the  act,  or  per- 
mits it  to  be  done.* 

A  servant  while  engaged  in  the  business  of  his  mas- 
ter is  presumptively  acting  under  his  direction,  so  that 
the  master  may  be  sometimes  held.  As  a  rule,  the  mas- 
ter is  civilly  liable  for  the  acts  of  his  agent  or  servant 
in  the  law  of  torts.  But  a  man  cannot  be  punished 
criminally  for  the  acts  of  his  servant  while  the  servant 
is  acting  in  the  scope  of  his  employment.  It  may  be 
shown  by  the  master  when  charged  criminally  that  the 
act  was  committed  without  his  authority.! 

The  fact  that  one  is  a  servant  and  acts  by  the  authori- 
ty of  another,  is  no  defense.  Both  the  principal  and 
the  servant  may  be  guilty,  and  the  conviction  of  one  is 
no  bar  to  the  prosecution  of  the  other.  Hence,  w^iere 
a  man  commits  a  crime  through  the  agency  of  his  serv- 
ant, both  he  and  the  servant  are  criminally  responsi- 
ble.* 


*Raym.  580.     12  Whart.  472. 

14  Gray  16;  14  Gray  14.  When  a  saloonkeeper  is  charged 
with  violating  the  closing  laws,  it  is  generally  no  defence  for 
him  to  allege  that  it  was  done  by  his  clerk. 

So  if  a  person  residing  in  one  State  employs  another  to  ob- 
tain goods  under  false  pretenses  in  another  State,  he  may  be 
convicted  in  the  latter  State  if  found  there. 

til  Mete.  66. 
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Sec.  1708.  CLASSIFICATION  OF  CRIMES 
ACCORDING  TO  THE  GRADE  OF  THE  OF- 
FENCE.— At  the  common  law  crimes  are  classified  ac- 
cording to  the  grade  of  the  offence,  into  treason,  felony 
and  misdemeanor. 

At  the  common  law,  treason  was  not  distinctively 
defined.  Parliament  from  time  to  time  enumerated  acts 
to  be  known  as  treason,  and  made  such  acts  punishable 
by  death.  Specifically  it  is  the  crime  of  a  subject  or 
citizen  who  attempts  to  injure  the  sovereign  or  over- 
throw the  government. 

Treason  against  the  United  States  is  defined  in  the 
Constitution,  to  which  definition  nothing  can  be  added 
or  taken  away.  By  this  treason  consists  only  in  levying 
war  against  the  United  States,  adhering  to  its  enemies, 
giving  them  aid  and  comfort. 

In  England  Parliament  can  make  anything  treason 
that  it  sees  fit,  but  not  so  in  the  United  ^States,  as  the 
Constitution  defines  what  shall  constitute  treason. 

A  felony,  at  the  common  law,  was  such  a  crime  as 
was  punished  by  forfeiture  of  the  felon's  estate,  and 
usually,  but  not  always,  by  death.*  In  this  country  we 
have  no  forfeiture  of  estates  as  a  punishment  for  crime. 

By  statute  in  many  of  the  United  States  it  is  pro- 
vided that  all  offences  that  are  punishable  by  death  or 
imprisonment  in  the  State  prison  are  felonies,  and  of- 


»4  Bl.  Com.  94;  1  Russ.  on  Crimes  78;  99  N.  Y.  216;  114 
U.  S.  423. 
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fences  not  so  punishable  are  misdemeanors.$  Where 
no  statute  exists  on  the  subject,  it  is  generally  conceded, 
that  offences  punishable  by  jail  sentence  only  are  mis- 
demeanors, and  if  punished  by  imprisonment  in  the 
State  prison  it  is  a  felony.* 

The  term  misdemeanor  includes  all  indictable  of- 
fences which  are  not  classed  as  felonies.f 

Sec.  1709.  CLASSIFICxVTION  OF  CRIMES 
ACCORDING  TO  NATURE  OF  THE  OF- 
FENCE.— In  the  various  State  codes,  offences  are 
usually  classified  according  to  the  nature  of  the  rights 
or  subject-matters  affected  by  the  criminal  act.  Thus 
we  have: 

1.  Offences  against  sovereignty. 

2.  Offences  against  the  person. 

3.  Offences  against  property. 

4.  Offences  against  public  justice. 

5.  Offences  against  public  peace. 

6.  Offences  against  morals  and  religion. 

The  idea  of  such  a  classification  is  to  cover  the  field 
of  crime,  and  bring  offences  under  the  same  heading, 
for  convenience  of  treatment.  Each  of  these  groups 
will  be  taken  up  in  their  order  in  the  succeeding  chapter, 
and  the  offences  included  therein  specifically  considered. 

$20  Cal.  117;  58  Ga.  200;  47  Ohio  St.  481;  35  Wis.  308; 
38  W.  Va.  58. 

*156U.  S.  468;  17  R.  I.  698. 
t4  Bl.  Com.  5;  3  Tex.  App.  114. 


CHAPTER  HI. 

OF  SPECIFIC  CRIMES. 

Sec.  1710.  I.  OFFENCES  AGAINST  SOV- 
EREIGNTY.— Under  offences  against  sovereignty 
we  shall  consider  treason,  misimsion  of  treason,  and 
sedition. 

Treason.  This  is  the  highest  crime  known  to  law. 
It  involves  a  criminal  renunciation  of  allegiance  to  the 
sovereign  power,  and  is  quite  a  difficult  offence  to  ac- 
curately define. 

At  the  common  law  treason  was  divided  into  high 
treason,  and  petit  treason.  Petit  treason  was  a  breach 
of  private  domestic  faith,  as  in  case  a  wife  should  kill 
her  husband.  This  form  of  treason  no  longer  exists 
in  England,  and  never  prevailed  in  this  country. 
High  treason,  or  treason  against  the  state  or  sov- 
ereign, is  the  only  form  of  treason  known  to  the  present 
law. 

Blackstone  enumerates  seven  different  forms  of  trea- 
son, only  two  of  which  are  of  present  importance.  Re- 
sulting from  our  dual  form  of  government,  and  the 
division  of  sovereignty  between  the  States  and  the 
national  government,  treason  may  be  committed  either 
against  the  State,  or  against  the  United  States.  The 
State  constitutions  usually  define  treason  in  the  lan- 
guage of  the  United   States   constitution,  and  cases 

48 
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involving  treason  have  seldom  come  before  the  courts. 
The  assassination  of  the  chief  executive  has  heretofore 
not  involved  the  crime  of  treason,  and  the  criminal  has 
been  prosecuted  for  murder. 

Under  the  constitution  of  the  United  States,  treason 
is  defined  as:  1.  Levying  war  against  the  United 
States;  2.  Adhering  to  the  enemies  of  the  nation,  giv- 
ing them  aid  and  comfort.  This  provision  of  the  con- 
stitution was  borrowed  from  England,  and  is  to  be 
found  in  almost  the  same  language  in  the  statute  of 
25  Edw.  Ill,  defining  treason. 

Our  constitutional  provision  further  requires  that  there 
must  be  two  witnesses  to  the  same  overt  act.  The  cases 
involving  the  crime  of  treason  are  not  very  numerous 
in  this  country,  among  which  were  the  Dallas  cases 
growing  out  of  the  resistance  to  the  collection  of  the 
liquor  tax  in  1794.  Resisting  the  Embargo  Act,  and 
simply  conspiring  to  levy  war  are  not  held  to  be  treason 
under  this  definition.* 

Conspiracy  to  levy  w^ar  or  subvert  the  government 
is  not  treason,  since  some  overt  act  must  be  undertaken 
and  accomplished  wdthin  the  meaning  of  the  constitu- 
tion. That  is,  there  must  be  an  actual  assemblage  of 
men  for  the  purpose  of  executmg  a  criminal  design,  or 
the  levying  of  war.     A  treasonable  design  is  not  suffi- 


*Hoxey  Case,  1  Paine  265 ;  Bowman  Case,  4  Cranch  65 ; 
Burr's  Case,  Causes  Celebres,  Vol.  I,  II.  Nor  is  resistance 
to  the  Fugitive  Slave  Act  considered  as  treason.  2  Wallace 
200. 
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cient,  there  must  be  an  overt  act  in  execution  of  the 
intent. 

The  distinction  between  a  treasonable  and  riotous 
assemblage  of  men  lies  in  the  intent  with  which  they 
come  together.  If  the  object  to  be  accomplished  is  of 
a  public  nature  and  looks  to  the  overthrow  of  the  gov- 
ernment, there  is  treason.  But  armed  resistance  to  law 
for  some  private  end,  is  not  treason. 

The  second  form  of  treason  is  that  of  adhering  to 
the  enemies  of  the  United  States,  giving  them  aid  and 
comfort.  By  this  is  meant  actual  assistance,  so  that 
mere  talk  or  words  would  not  constitute  the  crime.* 
The  enemies  here  meant  must  be  foreign  enemies,  and 
not  merely  rebel  subjects.! 

But  where  war  has  been  levied  by  rebel  subjects,  one 
who  adheres  to  them  may  be  convicted  of  treason  under 
the  clause  of  levying  war. 

It  is  not  treason  against  a  State  to  commit  treason 
against  the  United  States;  the  State  constitutions  pro- 
vide as  to  what  shall  constitute  treason  against  the 
State.J 

In  some  of  the  States  of  the  Union,  treason  having 
been  committed,  it  is  made  a  crime  for  one  knowing  of 
the  offence  to  conceal  it,  or  fail  to  disclose  it  to  the 
government,  such  offence  being  known  as  misprision  of 
treason.     In   this   respect  treason   differs   from  other 


*2  Bishop  Crirn.  Law  1233. 

t2   Abbott   (U.   S.   Rep.)   364.     Contra,  May's  Crim.  Law 
212-213. 

|11  Johns.  (N.  Y.)  549. 


OF    SPECIFIC    CRIMES.  61 

crimes,  as  felonies,  as  it  is  not  a  crime  to  fail  to  disclose 
the  fact  that  a  felony  has  been  committed. 

Sedition.  At  the  common  law,  sedition  was  the  un- 
lawful disturbance  of  the  tranquillity  of  the  State  by 
insurrectionary  movements,  not  amounting  to  treason. 
Thus,  anything  said  with  intent  to  spread  disaffection 
among  the  king's  subjects  and  excite  hostile  action,  was 
called  sedition,  and  punished  as  a  serious  offence.  In 
the  early  days  of  our  government  an  act  known  as  the 
Alien  and  Sedition  Laws  was  passed,  which  would  have 
allowed  the  punishment  of  those  who  criticised  the  of- 
ficers of  the  government,  but  it  was  repealed  as  incon- 
sistent with  our  form  of  government,  and  the  freedom 
of  speech.*  So  that,  until  Congress  shall  see  fit  to  pass 
some  law  defining  sedition  and  making  such  acts  pun- 
ishable, we  have  nothing  that  corresponds  to  the  com- 
mon law  offence  of  sedition. 

Sec.  1711.  II.  OFFENCES  AGAINST  THE 
PERSON— HO^MICIDE.— The  first  and  highest  of- 
fence against  the  person,  is  homicide.  By  which  is 
meant  the  taking  the  life  of  a  human  being,  whether 
lawful  or  unlawful.! 

There  are  three  kinds  of  homicide,  or  man-killing: 
1.  Felonious  homicide.  2.  Excusable  homicide.  3. 
Justifiable  homicide. J 


*Acts  of  Conoress  of  July  6  and  July  14,  1798;  Whart.  St. 
Trials  22 ;  Lalor's  Cyclopedia  of  Political  Science,  "Alien  and 
Sedition  Laws." 

fBurns  v.  People,  1  Park.  Cr.  182,  186. 

JJustifiable  homicide   includes  those  cases   in   which   the  kill- 
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Sec.  1712.  FELONIOUS  HOMICIDE.— Felo- 
nious homicide  is  the  unlawful  killing  of  a  human  being, 
and  includes  murder,  manslaughter  and  suicide. 

There  are  several  fundamental  propositions  which 
apply  to  all  kinds  of  felonious  homicide. 

1.  The  first  of  these  propositions  is,  that  assuming 
all  the  conditions  of  criminality  already  considered  as 
existing,  there  must  next  he  clear  proof  of  the  corpus 
delicti;  or  body  of  the  crime.  This  consists  of  the  overt 
act  committed  through  criminal  agencies,  and  the  estab- 
lishment of  which  includes  the  distinct  proof  of  the 
death  of  a  person,  as  by  the  finding  of  the  body  of  the 
deceased.  That  is,  there  can  be  no  conviction  until  the 
substance  of  the  crime  is  distinctly  proven.f 

2.  Another  fundamental  fact  in  the  establishment 
of  the  crime  of  felonious  homicide  is  that  there  must 


ing  is  performed  in  the  performance  of  a  duty,  as  where  a 
sheriff  executes  a  criminal,  or  a  policeman  kills  a  person  who 
resists  capture,  or  a  private  person  takes  life  in  self-defence. 

Excusable  homicide  embraces  cases  of  killing  in  which  the 
party  cannot  justify  the  act  by  virtue  of  a  duty  or  right,  but 
is  excused  by  the  law  from  any  punishment,  in  view  of  his 
innocence  of  any  criminal  intent.  Thus  death  caused  by  acci- 
dent, or  through  ignorance,  and  the  like. 

Homicide  is  also  of  various  kinds  according  to  the  relations 
of  the  parties:  as  regicide,  the  killing  of  the  king;  parricide 
or  matricide,  the  killing  of  one's  parent;  fratricide  or  sororo- 
cide,  the  killing  of  a  brother  or  sister;  foeticide,  the  killing  of 
an  unborn  child ;  infanticide,  the  killing  of  a  child  after  birth ; 
suicide,  the  killing  one's  self. 

t2  Hale,  Pleas  of  the  Crown,  290;  18  N.  Y.  179;  5  Mo. 
526;  4.5  la.  519. 
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be  the  killing  of  a  person  in  being.  The  killing  of  a 
child  quickened  with  life  in  the  mother's  womb,  before 
birth,  is  not  felonious  homicide.  The  child  must  be  free 
from  its  mother  or  its  wrongful  death  cannot  be  felo- 
nious homicide.* 

3.  Another  essential  to  felonious  homicide  is,  that 
the  death  must  take  place  within  a  year  and  a  day  after 
the  injury  is  inflicted.  So  that  if  a  person  is  mortally 
wounded  but  does  not  die  until  a  year  and  a  month 
afterwards,  it  is  not  felonious  homicide.f 

4.  Again,  the  injury  must  be  the  cause  of  the  death, 
or  the  causa  caiisati,  that  is,  the  cause  of  the  cause.  But 
under  this  essential,  it  is  no  defence  to  the  charge  of 
felonious  homicide  that  the  deceased  did  not  take  proper 
care  of  himself  after  receiving  the  injury.t  Or,  that  he 
refused  to  submit  to  a  surgical  operation  that  might 
have  saved  his  life.§  Or  that  the  immediate  cause  of 
death  was  the  unskilfulness  of  a  physician.il  But  where 
the  wound  is  not  mortal,  and  the  unskilfulness  of  the 
physician  is  the  immediate  cause  of  death,  this  is  good 
defence,  according  to  some  cases.H 

One  is  guilty  of  felonious  homicide  if,  with  criminal 
'intent,  he  inflicts  a  serious  wound  which,  concurring 

*Clark's  Crim.  Cases  196. 

16  Cal.  637.  Where  it  was  held  that  a  statute  Increasing 
the  penalty  for  such  an  injury  passed  after  the  act  was  com- 
mitted did  not  apply. 

t44.  Conn.  537. 

§2  Mead  &  Ryan  351. 

||39  Mich.  236;  28  Ark.  155;  Clark's  Crim.  Cases,  202. 

112  Bush  (Ky.)  495;  2  Allen  136:  21  Ala.  300. 
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with  other  causes,  produces  death.  But  if  a  person  in- 
flicts a  mortal  wound  and  before  the  injured  person 
dies  another  kills  him  outright,  the  first  assailant  is  not 
guilty  of  felonious  homicide.* 

Sec.  1713.  SAME  SUBJECT— MURDER.-^ 
Murder  is  not  easily  defined,  and  is  governed  largely 
by  the  statutes  in  each  State.  Even  at  the  common 
law  it  was  not  easily  defined.  The  statutes  governing 
murder  today,  are  a  distinct  growth,  and  the  elements 
of  the  crime  are  more  elaborate  than  at  common  law. 
The  early  idea  of  murder  was  a  secret  killing;  the  pres- 
ent idea  is  killing  with  malice  aforethought.  So  that 
murder  may  be  defined  as  the  unlawful  killing  of  a 
human  being  with  malice  aforethought,  t 

Malice  aforethought  involves  premeditation.  Cir- 
cumstances indicating  a  design  or  preparation  are  evi- 
dence of  it,  but  the  term  itself  includes  premeditation. 

There  need  be  no  direct  evidence  of  malice  afore- 
thought. It  may  be  implied  from  the  circumstances 
under  which  the  crime  was  committed.  But  the  homi- 
cide is  not  presumed  to  have  been  malicious.  That  is, 
the  burden  of  proof  rests  upon  the  State  to  show  not 
only  that  the  homicide  was  committed  by  the  defendant, 
but  also  that  it  was  maliciously  committed.! 

Malice  aforethought  does  not  require  any  consider- 
able lapse  of  time  between  the  intent  and  the  act.§ 


*5  Jones  (N.  C.)  420. 

fS  Cush.  295. 

|53  N.  Y.  164.     Contra,  9  Mete.  93. 

§5  Curtis  295. 
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Sec.  1714.  SAME  SUBJECT— DEGREES  OF 
MURDER. — At  the  common  law  there  were  no  de- 
grees in  the  crime  of  murder.  Every  kind  of  felonious 
homicide  was  either  murder  or  manslaughter.  But  now, 
by  statute,  in  the  various  States,  murder  is  distinguished 
as  of  the  first  or  second  degree,  and  in  some  States 
there  is  also  a  murder  in  the  third  degree. 

A  Pennsylvania  statute  first  classified  murder  into 
first  and  second  degree  murder.  The  purpose  of  the 
classification  was  to  distinguish  between  the  more 
heinous  and  deliberate  murders  for  which  capital  pun- 
ishment is  inflicted,  and  those  not  involving  premedita- 
tion for  which  a  lighter  punishment  seemed  more  just. 
Murder,  as  thus  distinguished  into  first  and  second  or 
third  degree  murder  is  defined  by  the  statutes  of  each 
State,  which  must  be  consulted  to  be  accurate. 

Sec.  1715.  MURDER  IX  THE  FIRST  AND 
SECOND  DEGREE  DISTINGUISHED.— Mur- 
der in  the  first  degree  is  that  form  of  felonious  homicide 
perpetrated  by  means  of  poison  or  lying  in  wait,  or 
by  any  other  kind  of  wilful,  deliberate  or  premeditated 
act,  or  committed  in  the  perpetration,  or  the  attempt  to 
perpetrate  any  arson,  rape,  robbery  or  burglary. 

All  other  kinds  of  murder  are  usually  classified  as 
murder  in  the  second  degree. 

Murder  in  the  first  degree  is  of  two  kinds:  1.  Where 
it  is  premeditated.  2.  Where  it  is  committed  in  the 
perpetration  or  attempt  to  perpetrate  another  felony 
of  high  degree,  which  felonies  are  usually  enumerated 
in  the  statute  classifying  murder. 
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The  punishment  for  murder  in  the  first  degree,  in 
those  States  which  have  not  abohshed  capital  punish- 
ment, is  death,  either  by  hanging  or  electrocution, 
whereas  the  punishment  for  murder  in  the  second  de- 
gree only  involves  imprisonment,  either  for  life  or  a 
definite  term  of  years.  Where  capital  punishment  is 
abolished,  the  punishment  in  each  case  is  imprisonment, 
in  the  first  degree  for  life,  and  in  the  second  degree  for 
a  term  of  years  to  be  fixed  by  the  court. 

A  specific  intent  to  take  life  is  not  necessary  to  con- 
stitute murder  in  the  first  degree,  where  the  killing 
results  from  the  attempt  to  commit  the  specified  fel- 
onies. But  in  deliberate  and  premeditated  murder,  the 
intent  to  take  life  is  essential.* 

While  it  is  not  necessary  that  an  indictment  for  mur- 
der should  charge  the  degree,  it  is  necessary  that  the 
jury  find  and  state  the  degree  of  the  murder  in  its  ver- 
dict, that  the  court  may  know  what  sentence  to  pro- 
nounce upon  the  guilty  person.! 

Sec.  1715A.  SAME  SUBJECT— SPECIFIED 
CASES  OF  MURDER.— Duelling.  Duelling  is  one 
of  the  specific  cases  of  murder.  In  its  legal  signifi- 
cation, duelling,  is  a  prearranged  fight,  with  deadly 
weapons,  between  two  persons  to  settle  some  antecedent 
controversy.  It  is  not  necessary  that  either  should  in- 
tend to  kill  the  other.     If  one  of  the  parties  is  killed, 


*8  Wright  (Pa.)  55;  66  Ind.  428;  2  Bishop  Crim.  Law, 
Sec.  728n.  But  the  deliberation  and  premeditation  need  not 
be  for  any  appreciable  space  of  time. 

t39  Mich.  549 ;  3  Ohio  St.  39, 
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all  persons  participating  or  encouraging  the  act  are 
guilty  as  principals  of  murder  in  the  first  degree.  This 
includes  physicians  and  attendants.  But  the  law  in  this 
regard  has  not  been  strictly  enforced.f  A  challenge  to 
a  duel  is  an  indictable  misdemeanor  at  the  common  law, 
on  account  of  its  tendency  to  incite  a  breach  of  the 
peace.J  So  a  challenge  in  one  State  to  fight  a  duel  in 
another  State  is  indictable  in  the  State  where  the  chal- 
lenge is  delivered,  as  it  constitutes  a  breach  of  the 
peace.  § 

Suicide.  Suicide  is  another  form  of  felonious  homi- 
cide. At  the  common  law  it  was  a  felony  and  was  pun- 
ished by  forfeiture  of  the  suicide's  goods,  and  his  body 
was  given  an  ignominious  burial,  unless  he  w^as  insane 
when  he  killed  himself,  in  which  case  no  punishment  fol- 
lowed. And  in  nearly  all  cases  the  jury  found  that  the 
suicide  was  insane,  so  as  to  protect  his  family.  One 
advising  another  to  commit  suicide,  which  is  committed 
in  his  presence,  is  guilty  as  a  principal  of  murder.*  But 
if  he  is  not  present  he  could  not  be  convicted,  as  he 
would  be  an  accessory  before  the  fact,  triable  only  after 
the  principal,  and  the  principal,  for  obvious  reasons, 
could  not  be  tried.H  Attempts  to  commit  suicide  are 
made  punishable  by  statute. 


t24.  Grat.  (Va.)  642. 
|6  East  464. 
§12  Ala.  276. 
*105  Mass.  162. 
119  C.  &  P.  79. 
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Sec.  1710.  SAME  SUBJECT— MANSLAUGH- 
TER.— Every  unlawful  killing  of  a  human  being  is 
either  murder  or  manslaughter.  They  are  distinguish- 
able by  the  ingredient  of  malice.  Manslaughter  being 
unlawful  homicide  without  malice. 

Manslaughter,  by  statute,  is  also  divided  into  degrees, 
but  these  are  not  of  great  importance  to  the  considera- 
tion of  the  subject. 

At  the  common  law  manslaughter  was  of  two  kinds. 
1.  Voluntary.    2.  Involuntary. 

1.  Voluntary  manslaughter  involves  an  intent  to  kill, 
but  under  such  circumstances  as  repel  the  presumption 
of  malice.  As  where  life  is  taken  in  an  affray  or  under 
great  excitement.l 

2.  Involuntary  manslaughter  arises  where  death  is 
caused  by  an  unlawful  act,  but  without  any  intent  to 
kill. 

Whether  a  felonious  homicide  is  murder  or  man- 
slaughter depends  upon  the  attendant  circumstances, 
which  show  or  repel  the  presumption  of  malice,  or  the 
presence  or  absence  of  intent  to  kill. 

Sec.  1717.  SAME  SUBJECT— MITIGATING 
CIRCUMSTANCES  IN  FELONIOUS  HOMI- 
CIDE WHICH  MAY  REDUCE  THE  CRIME 
FROM  MURDER  TO  MANSLAUGHTER.— 
Among  the  mitigating  circumstances  which  will  show 
that  the  offence  is  to  be  classed  as  manslaughter  rather 
than  murder,  may  be  mentioned  the  following; 

$48  Cal.  436. 
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1.  An  adequate  provocation  reduces  the  crime  from 
murder  to  manslaughter.*  The  provocation  does  not 
excuse  the  crime,  it  simply  mitigates  it. 

2.  Death  resulting  from  a  mutual  affray  is  man- 
slaughter, and  not  murder.  Thus  the  killing  of  another 
in  a  prize  fight  is  manslaughter.! 

3.  The  provocation  must  be  adequate,  and  mere 
insulting  words  are  not  alone  sufficient,  nor  are  threats 
sufficient.  Blows  are  held  to  be  a  sufficient  provoca- 
tion.J 

The  test  of  the  adequacy  of  the  provocation  is  said 
to  be,  was  it  such  as  would  among  ordinary  men  excite 
the  passions  beyond  control?^  This  is  a  question  of 
fact  for  the  jury,  to  be  decided  by  them  under  instruc- 
tions from  the  court  as  to  the  law  upon  the  subject.!! 

Provocation  cannot  be  made  a  cloak  to  cover  express 


♦35  Mich.  16. 

flOS  Mass.  458;  14  Cox  C.  C.  1 ;  2  Bishop  C.  Law,  708. 

$5  Cush.  295;  11  Cox  C.  C.  336.  A  simple  trespass  upon 
property  is  not  sufficient  provocation  to  reduce  the  crime  of 
murder  to  manslaughter.  45  Vt.  308.  And  a  slight  trespass 
to  the  person,  may  not  be  sufficient  provocation,  the  circum- 
stances of  the  case  must  govern.  10  Mich.  212.  In  the  last 
case  the  fact  that  a  boy  had  kicked  a  man  on  the  shins,  and 
the  man  had  killed  the  boy  in  kicking  back,  was  not  allowed 
to  reduce  the  offence  from  murder  to  manslaughter. 

Resisting  an  illegal  arrest  is  held  in  some  cases,  where  the 
resistance  has  caused  the  death  of  the  other  person,  to  con- 
stitute simply  manslaughter.  12  Cush.  246.  But  this  is  doubted 
— in  May's  Crim.  Law,  Sec.  137. 

§1  Bishop  C.  Law  710. 

^10  Mich.  212. 
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malice.  That  is,  where  there  is  express  malice,  provoca- 
tion, as  a  rule,  is  not  an  important  factor.  So  that  how- 
ever great  the  provocation,  if  the  killing  was  malicious, 
and  express  malice  is  shown  by  the  evidence,  the  crime 
is  murder  and  not  manslaughter.! 

Where  there  is  an  unnecessary  use  of  a  deadly 
weapon  to  repel  an  assault  from  which  death  results, 
it  is  murder  and  not  manslaughter,  since  the  use  of 
the  weapon  being  unnecessary,  it  shows  express  mal- 
ice. §  But  circumstances  may  justify  the  use  of  a  dead- 
ly weapon  even  where  there  is  only  an  assault  intended.il 

Cooling  Time.  Where  the  defense  of  provocation 
is  made  as  an  excuse  for  felonious  homicide,  it  becomes 
important  to  ascertain  whether  the  defendant  had  time 
between  the  provocation  and  the  committing  of  the  of- 
fence to  allow  his  passions  to  cool.  This  is  known  as 
cooling  time,  and  if  such  time  is  found  to  have  existed, 
then  the  provocation,  however  serious,  cannot  reduce 
the  crime  from  murder  to  manslaughter.*    There  is  no 

t37  Mo.  466. 

§7  C.  &  P.  817.  Where  the  defendant  had  threatened  to 
use  a  deadly  weapon  on  any  one  who  assaulted  him,  and  doing 
so  he  was  guilty  of  a  malicious  killing,  that  is,  of  murder 
rather  than  manslaughter. 

||38  Mich.  735.  In  this  case  the  use  of  a  deadly  weapon 
was  held  not  to  constitute  murder,  where  the  defendant  had 
been  attacked  by  a  large  and  vicious  man,  who  had  frequently 
killed  people.  But  ordinarily  one  is  not  justified  in  using  a 
deadly  weapon  when  assaulted  to  repel  such  assault.  It  is 
one's  duty  to  get  away  from  the  assailant  if  possible,  or  repel 
the  attack  without  taking  life. 

*69  N.  C.  267. 
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rule  governing  in  each  case  what  shall  constitute  cool- 
ing time,  it  all  depends  upon  the  circumstances  of  the 
case.  But  the  main  question  is,  has  the  mind  been  di- 
verted so  that  the  reasoning  faculties  could  resume  con- 
trol? The  question  as  to  the  adequacy  of  the  provoca- 
tion and  the  length  of  the  cooling  time  will  almost  al- 
ways be  for  the  jury  to  determine  as  a  matter  of  fact.f 

Sec.  1718.  SAME  SUBJECT— INVOLUN- 
TARY MANSLAUGHTER.— Involuntary  man- 
slaughter is  distinguished  from  voluntary  manslaughter 
because  of  the  absence  of  the  intent  to  kill.  It  involves 
the  unlawful  killing  of  a  human  being  without  intend- 
ing to  do  so.  Thus  one  who  while  committing  an  un- 
lawful act,  kills  another  without  intending  to  do  so  is 
guilty  of  what  is  known  in  the  law  as  involuntary  man- 
slaughter.J 

One  who  occasions  the  death  of  another  through  nes"- 
ligence  may  be  guilty  of  manslaughter,  though  he  did 
not  intend  to  kill  or  do  bodily  harm.*  Such  cases  are 
seldom  punished,  however.  The  gross  carelessness  of 
a  physician,  resulting  in  death,  will  render  him  crim- 
inally liable;  ordinary  or  slight  carelessness  will  not.§ 
So  the  chastisement  of  a  child  by  a  parent,  resulting 
in  its  death,  was  manslaughter  at  common  law.il  So 
the  reckless  discharge  of  firearms  in  the  streets  resulting 


flO  Mich.  212;  2  Bish.  C.  Law,  Sec.  713. 

tl2  Cox  C.  C.  530;  14  Id.  1. 

■*1  Hawkins'  Picas  of  the  Crown,  Cluip.  31. 

§10  Cox  C.  C.  525. 

p  Bishop  Crim.  L.  683. 
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in  the  death  of  a  person,  renders  one  liable  to  an  in- 
dictment for  manslaughter,  and  the  same  is  true  of 
other  reckless  injuries  causing  death. § 

The  neglect  of  a  ^^arent  to  procure  medical  attention 
for  a  sick  child  may  or  may  not  amount  to  manslaugh- 
ter, if  the  child  dies.  If  it  is  a  matter  of  pure  negli- 
gence it  is  manslaughter.  But  if  through  religious 
fanaticism  that  the  child  can  be  cured  without  medicine, 
it  is  not  manslaughter  at  the  common  law,  and  the  legis- 
lature must  provide  a  remedy  for  such  a  case.  1 1 

So  a  practical  joke  by  which  a  person  is  killed  may 
make  those  participating  in  it  guilty  of  manslaughter.il 
And  the  neglect  to  perform  a  duty,  or  criminal  non- 
feasance, by  which  death  results  may  amount  to  man- 
slaughter. Thus  if  a  parent  starve  his  child,  or  a  hus- 
band his  wife.* 

Sec.  1719.  EXCUSABLE  HOMICIDE.— Ex- 
cusable homicide  arises  usually  in  cases  where  life  is 
taken  in  self-defense.  It  is  also  called  justifiable  homi- 
cide sometimes,  but  technically,  justifiable  homicide  is 
where  a  man  kills  another  in  the  performance  of  his 
duty,  as  an  executioner,  and  such  cases  seldom  come 
before  the  courts. 

Of  excusable  homicide  it  is  said,  it  involves  a  little 
guilt,  but  not  enough  to  deserve  punishment. 


§2  Parker  Crim.  Cas.  16;  47  Iowa  647. 
1 1 10  Cox  Crim.  Cas.  530;  13  Idem.  111. 
i[2  Lewis'  Crim.  Cases  217. 

*3  C.  &  K.  123;  32  N.  J.  Law  169.     2  Bishop  Crim.  Law, 
Sec.  686. 
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There  are  three  leading  conditions  under  which  homi- 
cide is  excusable.  1.  When  committed  in  self-defense. 
2.  When  committed  in  defense  of  one's  habitation.  3. 
When  done  to  prevent  the  commission  of  a  felony. 

One  has  a  right  to  repel  an  assault  with  force,  but 
must  not  go  further  than  is  necessary,  or  he  will  be  held 
criminally  responsible.  The  person  assaulted  should 
retreat  to  the  tvall,  by  which  is  meant  that  retreat  where 
possible  is  to  be  made,  and  only  when  pressed  to  the 
wall,  so  that  retreat  is  impossible,  is  it  excusable  to  take 
human  life.f 

Where  the  assault,  however,  is  made  with  a  murder- 
ous intent,  the  person  assaulted  is  justified  in  taking 


13  Minn.  270;  6  Grey  475;  34  Minn.  18;  15  Ohio  St.  47. 
"But  the  true  criterion  between  them  (manslaughter  and  homi- 
cide in  self-defence)  seems  to  be  this:  when  both  parties  are 
actually  combating  at  tlie  time  when  the  mortal  stroke  is  given, 
the  slayer  is  then  guilty  of  manslaughter;  but  if  the  slayer 
has  not  begun  the  fight,  or  having  begun  endeavors  to  decline 
any  further  struggle,  and  afterwards  being  closely  pressed  by 
his  antagonist,  kills  him  to  avoid  his  own  destruction,  this  is 
homicide  excusable  by  self-defence.  For  which  reason  the  law 
requires  that  the  person  who  kills  another,  in  his  own  defence, 
should  have  retreated  as  far  as  he  conveniently  or  safely  can, 
to  avoid  the  violence  of  the  assault,  before  he  turns  i  ;;^r\  his 
assailant ;  and  that  not  factitiously,  or  in  order  to  watch  his 
opportunity,  but  from  a  real  tenderness  of  shedding  his  brother's 
blood.  And  though  it  may  be  cowardice  in  time  of  war  be- 
tween two  independent  nations,  to  flee  from  an  enemy;  yet 
between  two  fellow  subjects  the  law  countenances  no  such  point 
of  honor;  because  the  king  and  his  courts  are  the  v'lndices 
injuriam,  and  will  give  to  the  party  wronged  all  the  satisfac- 
tion he  deserves."     4  Bl.  Com.  184,  185. 
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human  life  without  retreating  to  the  wall.  Nor  is  a 
person  in  any  case  required  to  retreat  when  assailed, 
if  to  so  retreat  would  endanger  his  own  life.  So  one 
need  not  retreat  when  assaulted  in  his  own  dwelling 
house.  Here  he  may  stand  his  ground  and  kill  his  ad- 
versary.* 

In  self-defense  one  is  justified  in  acting  accordmg 
to  circumstances  as  they  appear  to  him.  If  to  him  it 
appears  that  his  life  is  in  danger  he  may  act  according- 
ly, though  there  was  not  the  danger  he  feared.  But 
there  must  be  reasonable  grounds  for  this  fear  before 
he  is  justified  in  taking  life.f  If  one  provokes  an  as- 
sault and  then  kills  the  other  in  order  to  overcome,  he 
is  guilty  of  murder,  or  at  least  manslaughter.  § 

In  defense  of  one's  habitation  against  a  felonious  at- 
tack one  may  take  the  life  of  a  person.  Thus  in  case 
a  burglary  is  attempted,  the  slaying  of  such  a  person 
is  not  felonious.  An  attack  upon  a  habitation  is  the 
same  in  theory  of  the  law  as  an  attack  upon  the  person.lj 
One  may  protect  his  property  outside  of  his  habitation 
by  force,  but  not  to  the  extent  of  taking  life.J 


*9  Iowa  188;  2  Wright  (Pa.)  265;  8  Mich.  150. 

tl6  111.  17;  18  Mich.  314;  2  N.  Y.  197. 

§23  Mo.  287 ;  24  Tex.  454. 

p  Hale,  Pleas  of  the  Crown,  486 ;  46  Ala.  67. 

%  24  Wend.  269 ;  45  Vt.  49.  Where  the  protection  of  prop- 
erty also  includes  the  prevention  of  a  felony,  the  taking  of  life 
will  be  excusable.  Perhaps  not,  if  the  felony  is  a  secret  one, 
as  larceny.  8  :Mich.  150;  May's  Crim.  Law  146.  The  taking 
of  life  is  justifiable  to  prevent  the  commission  of  a  forcible 
felony,  as  a  riot,  rape,  or  lobbery.  31  Conn.  479. 
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The  setting  of  spring  guns  in  defense  of  property 
was  allowed  at  the  common  law.§  But  by  statute  in 
most  States  it  is  made  an  offence  to  set  spring  guns  or 
dog  spears. 

Sec.  1720.  SAME  SUBJECT— JUSTIFIABLE 
HOMICIDE. — Justifiable  homicide  is  where  one  takes 
life  in  the  execution  of  some  duty,  as  where  a  judge 
pronounces  a  sentence  of  death  upon  a  convict,  or  an 
officer  executes  a  death  warrant.  This  kind  of  homicide 
is  not  always  distinguished  from  excusable,  where  the 
act  is  done  in  self-defense. 

Sec.  1721.  SAME  SUBJECT— ROBBERY.— 
Robbery  is  the  felonious  and  forcible  taking  from  the 
person  of  another,  goods  or  money  of  any  value,  by 
violence  or  putting  in  fear.  The  value  of  the  property 
taken  is  unimportant,  the  gist  of  the  offence  is  the  tak- 
ing by  violence  or  force  or  its  equivalent,  as  by  putting 
in  fear.  Robbery  is  an  offence  against  the  person  and 
not  against  property,  as  is  the  case  in  larceny,  where 
the  amount  taken  is  important  as  fixing  the  grade  of 
the  offence. 

1.  To  constitute  robbery  property  must  have  been 
taken  through  violence.  And  this  is  said  to  involve  a 
struggle,  but  this  is  an  open  question.* 

Force  or  violence  may  be  used  for  various  purposes. 
Thus,  it  may  be  used  to  prevent  resistance,  to  over- 
power the  party,  to  obtain  possession  of  the  property, 


§31  Conn.  479;  7  Marshall  (Ky.)  478. 
*5  Jones  (S.  C.)  163. 
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or  to  effect  an  escape.  If  one  is  detected  in  the  act  of 
stealing  from  the  person,  and  uses  force  to  make  his 
escape,  there  is  some  conflict  whether  the  offence  is  lar- 
ceny from  the  person,  or  robbery.  § 

The  force  must  have  been  met  by  resistance  to  con- 
stitute robbery.  Simply  removing  property  from  the 
pocket  of  another  by  stealth  is  not  robbery.  So  snatch- 
ing money  from  the  hand  of  a  person  and  running  away 
with  it  does  not  constitute  robbery.* 

But  if  the  property  is  detached  from  the  person  by 
force,  however  slight,  this  is  considered  sufficient  to  con- 
stitute robbery.  Thus  snatching  a  watch  and  breaking 
the  chain  in  order  to  escape  with  it;  and  wresting  a 
sword  from  the  hand  of  another  with  intent  to  steal 
it,  constitute  robbery. t  And  pulling  an  ear  ring  from 
a  woman's  ear,  and  lacerating  the  ear  was  held  to  be 
robbery.  J 

2.  Putting  one  in  fear  through  threats  is  equivalent 
to  force,  and  will  constitute  robbery.  But  the  fear  must 
be  such  as  in  reason  is  likely  to  induce  the  person  to 
part  with  his  property  against  his  will.  Thus  it  musl 
be  of  personal  violence,  as  where  a  pistol  is  used,  or 
where  a  woman  is  made  to  pay  money  to  prevent  rape. 


§66  Ga.  M6;  43  la.  413;  31  Am.  Rep.  110.  In  the  last  case, 
where  one  of  two  confederates  induced  a  person  to  exhibit  money, 
and  the  other  snatched  it  and  ran  away,  the  first  one  holding 
the  victim  to  prevent  capture,  it  was  held  not  to  be  robbery. 

*26  Pa.  St.  123;  64  Ind.  131;  5  Parker's  Crim.  Cases  279; 
Hale,  Pleas  of  the  Crown,  703. 

fRussel's  Crim.  Law  419;  2  East's  Pleas  of  the  Crown  709- 

|2  East's  Pleas  of  the  Crown  703. 
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Extortion  of  money  through  threats  of  criminal  prose- 
cution will  not  constitute  rohbery.  This  is  extortion 
under  the  statutes  but  not  robbery,  since  there  is  no 
fear  of  personal  violence.  § 

3.  The  property  must  be  taken  from  the  person  of 
the  owner  in  robbery,  or  no  offence  against  the  person 
is  committed.  It  is  sufficient  if  the  property  be  taken 
from  the  owner's  presence  through  force  or  by  putting 
him  in  fear.  So  one  compelled  to  open  a  desk  for  tlie 
robber  that  money  may  be  taken  therefrom,  is  never- 
theless robbed  of  his  property.* 

The  person  robbed  need  not  be  the  owner  of  the  prop- 
erty taken.  It  is  sufficient  that  he  have  the  possession 
thereof,  as  this  gives  him  a  special  title  and  ownership. t 
The  taking  of  one's  own  property  through  violence  does 
not  constitute  robbery.  It  may  constitute  a  trespass 
or  assault  and  battery,  but  not  robbery. 

Sec.  1722.  RAPE. — Rape  is  the  unlawful  carnal 
knowledge  of  a  woman,  by  force  and  without  her  con- 
sent.J  The  chief  ingredient  in  this  crime  is  the  wrong 
to  the  person.  It  is  a  very  serious  crime,  involving  the 
violation  of  the  most  sacred  human  possession,  the 
chastity  of  woman. 


§12  Ga.  293.  But  it  is  held  that  a  threat  to  accuse  one  of 
sodomy,  is  equivalent  to  force,  and  nionc}-  obtained  in  such 
a  manner  would  constitute  robbery.  1  Parker's  Crim.  Cases 
198. 

*8  C.  &  P.  237;  10  Crim.  Law  Mag.  85. 

t8  Curtis  215. 

i:12  Ohio  St.  466. 
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Under  the  Jewish  law  it  was  punished  by  death  if 
the  woman  was  betrothed;  otherwise  by  a  decree  that 
she  became  his  wife  for  Hfe.  Under  the  Saxon  law  it 
was  punished  by  death,  and  in  England,  at  one  time,  by 
transportation  for  life,  but  now  by  penal  servitude  or 
imprisonment.  In  the  various  States  it  is  punished  by 
life  imprisonment  or  for  a  term  of  years,  and  in  some 
jurisdictions  by  death. 

Every  male  person  fourteen  years  of  age  is  presump- 
tively capable  of  committing  this  crime.  And  every 
woman,  irrespective  of  age,  may  be  violated.*  The  of- 
fence may  be  committed  on  an  unchaste  woman,  or  a 
common  prostitute.  Character  of  the  person  violated, 
is  admitted  on  trial,  as  bearing  upon  the  question  of 
force,  t 

The  crime  must  be  committed  with  force.  The  idea 
of  the  crime  is  that  the  woman  must  have  resisted  to 
the  uttermost,  and  that  such  resistance  was  overcome 
by  the  accused.'!  In  this  lies  the  distinction  of  this  of- 
fence from  seduction,  adultery  and  the  like  offences 
against  virtue. 

A  child  under  ten  years  of  age,  at  common  law,  was 
incapable  of  given  consent  to  sexual  intercourse,  so  that 
notwithstanding  such  consent  the  party  was  guilty  of 
rape.  And  the  legislatures  of  the  various  States  have 
from  time  to  time  raised  this  common  law  age  of  con- 
sent on  the  theory  that  it  was  too  low.     It  varies  at 

*1  Hale's  Pleas  of  the  Crown  630. 

tl5  Ark.  624. 

til  Neb.  276 ;  46  Conn.  256 ;  59  N.  Y.  383. 
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present  in  the  various  States  from  fourteen  to  eighteen 
years. 

Consent  of  the  female  obtained  through  fraud  will 
not  protect  the  accused  from  having  committed  the 
crime  of  rape.  Fraud  is  said  to  be  equivalent  to  force, 
and  will  make  the  offence  rape.§    But  this  is  disputed.! I 

Sec.  1723.  ABDUCTION  AND  KIDNAP- 
PING.— Kidnapping,  at  the  common  law,  was  the  of- 
fence of  taking  a  person  by  fear  or  force  from  their  own 
country  and  sending  them  into  another.*  The  idea  that 
the  person  kidnapped  has  to  be  transported  beyond 
his  own  country  has  now  been  dropped,  and  the  crime 
is  completed  without  transportation  beyond  the  per- 
son's own  country.  The  injury  to  the  person  in  kid- 
napping lies  in  the  false  imprisonment,  but  to  constitute 
the  offence  there  must  be  a  carrying  away  as  well  as 
false  imprisonment. 

Abduction,  at  the  common  law,  was  the  taking  away 
of  a  maid,  widow  or  wife  for  ransom.  Now  it  is  for 
the  purpose  of  prostitution.!  Both  the  crimes  of  kid- 
napping and  abduction  are  now  regulated  by  statute  in 
the  various  States. 

Sec.  1724.  ASSAULT  AND  BATTERY.— An 
assault  is  an  attempt  to  do  bodily  harm.     A  battery 


§13  Mich.  438. 

||50  Wis.  518;  94  Ind.  96;  8  C.  &  P.  265.  A  woman  so 
far  intoxicated  as  to  be  insensible  is  incapable  of  giving  con- 
sent, and  violating  her  chastity  while  in  such  a  condition  amounts 
to  rape.     105  Mass.  376;  contra,  50  Barber  128. 

*4  Bl.  Com.  219. 

fMay's  Crim.  Law,  Sec.  44.  , 
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is  the  execution  of  the  attempt.  They  are  spoken  of  as 
assault  and  battery^  as  though  they  were  a  single  of- 
fence, but  technically  speaking,  there  may  be  an  assault 
without  any  battery,  though  not  a  battery  without  an 
assault.  An  assault  is  an  inchoate  violence  to  the  per- 
son of  another,  with  the  present  means  of  carrying  the 
attempt  into  effect.  This  definition  is  a  good  one,  as  it 
shows  that  threats  are  not  enough  to  constitute  the  of- 
fence, there  must  be  violence  actually  offered  or  at- 
tempted.* 

To  constitute  an  assault  there  must  be  a  present  in- 
tention to  strike  manifested,  or  there  is  no  assault. 
Thus,  a  conditional  offer  of  violence  is  not  enough.f 

Mere  preparation  for  an  assault  is  insufficient. 
There  must  be  a  commencement  of  the  act,  which,  if 
not  prevented,  would  produce  battery.  So  drawing  a 
pistol,  without  presenting  it,  or  cocking  it,  is  held  not 
to  be  an  assault.  Neither  is  picking  up  an  axe  while 
twenty-five  yards  away  without  attempting  to  use  it; 
or  picking  up  a  stone  without  attempting  to  throw  it.| 
Pointing  a  loaded  pistol  without  intending  to  fire,  or 
raising  the  hand  or  a  stick  without  intending  to  strike, 
but  in  range,  is  an  assault.  § 

*43  Mich.  521 ;  1  Hawkins'  Pleas  of  the  Crown  62. 

t35  Ala.  363;  18  C.  &  K.  347.  In  the  last  case  where  the 
defendant  had  shook  his  fist  in  a  man's  face  and  said,  "If  it 
were  not  for  jour  gray  hairs,  I  would  undo  you,"  it  was  held 
not  to  constitute  an  assault.  But  such  an  act  without  the 
conditional  remark  would  be  an  assault. 

J30  Ala.  14;  28  N.  C.  549. 

§3  Smead  (Tenn.)  66. 
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The  assault  must  be  under  such  conditions  that  the 
battery  is  possible.  The  assailant  must  be  so  near  at 
hand  as  to  be  able  to  execute  the  battery  if  he  so  wishes. 

Putting  one  in  fear  by  conduct  creating  a  well- 
grounded  apprehension  of  bodily  harm  is  an  assault, 
even  though  as  a  matter  of  fact  there  is  no  danger  of 
bodily  harm.  As  in  the  case  of  pointing  an  unloaded 
firearm  at  another.* 

Battery.  A  battery  is  the  unlawful  beating  or  other 
wrongful  physical  violence  inflicted  upon  a  human  being 
without  his  consent.  Any  injury,  be  it  ever  so  slight, 
done  to  the  person  of  another  in  anger  and  intentional- 
ly, is  a  battery  in  the  eye  of  the  law.f 

Any  unlawful  act  followed  by  physical  injury  to  an- 
other is  sometimes  said  to  be  a  battery.  Thus  striking 
a  horse  one  is  riding  or  driving  whereby  injury  follows 
to  the  person,  is  a  battery,  even  though  the  person  in- 
jured was  not  struck.  So  setting  a  dog  on  another, 
m  consequence  of  which  a  person  is  bitten  by  the  dog,  is 
a  battery.  So  the  administration  of  poison,  as  by  put- 
ting it  in  one's  food,  whereby  injury  is  occasioned,  con- 
stitutes an  assault  and  battery.  The  inanimate  thing 
which  inflicts  the  injury  is  the  innocent  agent  of  him 
who,  with  criminal  intent,  causes  it  to  act  in  the  par- 
ticular instance.l 

The  force  used  must  be  unlawful  or  unreasonable  in 

*110  Mass.  447;  2  Bishop  Crini.  Law,  Sec.  32;  Contra,  44 
Tex.  43. 

tll4  Mass.  323;  1  Russell  on  Crimes  557. 

$43  Ind.  146;  114  Mass.  303;  2  Bishop  Crim.  Law,  Sec.  72. 


72  CRIMINAL  LAW  AND  PROCEDURE. 

extent,  to  constitute  a  battery,  where  as  in  making  an 
arrest,  or  in  disciplining  a  child,  the  right  to  use  force 
exists.  §  So  the  battery  must  be  against  the  will  of  the 
party  complaining.  AVhere  two  persons  go  out  in  anger 
to  fight,  it  may  constitute  an  assault  and  battery.* 

Aggravated  Assault.  A  distinction  is  observed  in 
the  law  between  a  simple  assault  and  what  is  called  an 
aggravated  assault.  Whether  an  assault  is  aggravated 
or  not  depends  upon  the  circumstances  of  the  case.  An 
aggravated  assault  constitutes  a  higher  crime,  and  de- 
serves severer  punishment.  At  the  common  law  it  was 
considered  as  an  aggravated  assault,  to  assault  a  clergy- 
man, or  member  of  Parliament,  or  to  make  an  assault 
in  the  king's  palace  or  in  the  courts  of  justice.  But 
these  distinctions  do  not  maintain  in  this  country. 

Assaults  with  deadly  weapons  are  generally  punished 
as  aggravated  assaults.  So  assaults  with  specific  intent 
to  commit  a  higher  crime  than  battery  are  classed  as 
aggravated  assaults,  and  punished  more  severely.  In 
such  cases  the  specific  mtent  must  be  proved,  as  its  ex- 
istence is  the  gist  of  the  crime.! 

Under  an  indictment  charging  an  assault  with  intent 
to  commit  a  higher  crime,  one  may  be  convicted  of  an 
assault  and  battery  under  the  same  indictment.  This 
could  not  be  done  at  the  common  law,  as  for  an  assault 
and  battery,  the  accused  was  entitled  to  counsel,  a  copy 
of  the  indictment,  etc.,  while  if  indicted  for  a  felony 

§11  Eng.  Law  and  Eq.  386;  17  Mass.  347. 

*32  N.  Y.  525;  119  xMass.  350.    Contra,  14  Ohio  St.  437. 

tl9  Mich.  315. 
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he  was  not  so  entitled,  hence  it  would  not  be  proper 
to  convict  of  assault  and  battery  under  an  indictment 
for  felony,  as  this  would  deprive  the  accused  of  his 
rights  in  the  premises. 

Mayhem.  At  the  common  law,  mayhem,  was  in  some 
cases  a  misdemeanor,  and  in  others  a  felony.  In  this 
country  it  is  usually  punished  as  an  aggravated  as- 
sault.* 

Sec.  1725.  CRIMINAL  LIBEL.— Criminal  libel 
is  a  censorious  or  ridiculous  writing,  picture,  or  sign, 
made  with  a  mischievous  and  malicious  intent  towards 
government,  magistrates,  or  individuals.!  This  was  an 
indictable  offence  at  the  common  law,  and  also  by 
statute  in  this  country.  The  theory  of  the  common  law 
as  regards  criminal  libel  was,  that  to  punish  it  prevented 
a  breach  of  the  peace,  since  to  indulge  m  libel  before  the 
public  incited  a  breach  of  the  peace.  At  common  law, 
therefore,  the  truth  of  the  libel  was  no  justification. 
The  maxim  being,  "The  greater  the  truth,  the  greater 
the  libel."  But  the  contrary  is  now  true,  and  a  man  may 
justify  by  proving  that  what  he  has  said  is  true,  when 
accused  of  criminal  libel.     Proof  of  the  statements  is  a 


*41  Tex.  619;  May's  Crim.  Law,  Sec.  180.  Mayhem  is  the 
offence  of  violently  depriving  a  person  of  any  limb,  member, 
or  organ  useful  in  fighting,  either  offensive  or  defensive.  But 
by  statute  any  permanent  injury  or  disfigurement  is  usually 
punished  as  mayhem. 

fPcople  V.  Croswell,  3  Johns.  Cas.  337,  354,  definition  bj- 
Alexander  Hamilton,  2  Pick.  113;  4  Mass.  163;  25  Wend.  186; 
7  Cow.  613;  13  Mete.  68. 
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complete  defense,  the  jury  being  the  judges  of  the  law 
and  the  fact. 

Sec.  1726.  OF  OFFENCES  AGAINST  PROP- 
ERTY—ARSON.— The  first  of  the  offences  against 
property  to  be  considered — arson — is  also  an  offence 
against  the  habitation,  and  involves  an  offence  against 
human  life. 

Arson  is  the  malicious  burning  of  the  dwelling  house 
of  another  by  night  or  by  day.  At  the  common  law  it 
was  punished  as  a  felony.  The  common  law  in  regard 
to  arson  is  changed  somewhat  by  the  various  state 
statutes  defining  the  crime. 

The  offence  at  the  common  law  was  against  the  habi- 
tation and  the  personal  security  of  the  family  rather 
than  agamst  property.  And  it  is  the  danger  to  hu- 
man life,  more  than  the  destruction  of  property  that 
makes  the  seriousness  of  the  offence.* 

The  expression  dwelling-house  includes  any  building 
within  the  curtilage,  or  enclosure  including  the  build- 
ings used  in  connection  with  the  house  proper.  The 
building  must  be  a  complete  house  ready  for  occupancy, 
and  not  an  abandoned  one.  It  must  also  be  used  in 
some  sense  as  a  place  of  residence,  or  it  is  not  a  dwell- 
ing-house within  the  meaning  of  the  law.f 

The  curtilage  is  that  piece  of  land  within  which  are 

*15  Wend.  159;  26  Mich.  106. 

j20  Conn.  245;  15  N.  Y.  153;  10  Cush.  480;  31  Me.  522; 
2  Mich.  250 ;  1  Parker's  Crim  Cases  252.  To  bum  a  stack  of 
hay  on  a  farm  is  not  arson,  even  though  it  be  within  the 
curtilage,  because  the  thing  burned  must  be  affixed  to  the  realty, 
and  a  stack  of  hay  is  not  so  affixed.      81  111.  565. 
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included  the  dwelling-house  and  those  buildings  occu- 
pied and  used  in  enjoying  the  residence.  It  is  the  same 
offence  to  burn  a  corn  crib  or  other  outbuilding  within 
this  strip  of  land,  or  curtilage,  as  to  burn  the  house.  It 
is  not  necessary  that  the  land  comprising  the  curtilage 
be  enclosed  or  fenced  in.* 

To  constitute  arson  there  must  be  a  burning.  If  the 
house  is  consumed  there  is  no  question,  but  where  there 
is  a  mere  attempt  to  bum  the  dwelling  it  becomes  im- 
portant to  ascertain  how  far  the  attempt  must  proceed 
to  constitute  the  crime  of  arson.  It  is  held  that  some  of 
the  fibers  of  the  wood  must  be  charred,  scorched,  or  dis- 
colored in  order  to  constitute  arson.f 

At  the  common  law  it  was  not  arson  to  burn  one's 
own  house.l  But  this  has  been  changed  by  statute 
in  every  State  in  the  Union,  and  it  is  arson  to  burn  one's 
dwelling  in  order  to  get  the  insurance  thereon.  § 

A  specific  intent  is  not  required  to  constitute  the  crime 
of  arson,  general  malice  is  sufficient.  Hence  if  one 
set  fire  to  his  own  house  with  felonious  intent,  by  which 
his  neighbor's  house  is  burned  as  a  natural  result,  he  is 
guilty  of  arson.ll     But  a  burning  the  house  of  another 


♦2  Mich.  251;  8  Mich.  150;  31  N.  J.  L.  477;  28  N.  J.  L. 
39;  17  N.  Y.  151.  It  Is  said,  however,  that  If  the  highway 
divides  the  barn  or  other  building  from  the  residence,  it  Is  not 
within  the  curtilage.  36  Mich.  309 ;  31  Me.  523 ;  26  Ohio  St. 
420. 

t30  Tex.  346;  110  Mass.  403. 

J26  Mich.  196;  54  Vt.  86- 

§2  rick.  325;  51  N.  H.  176. 

I  [2  East's  Pleas  of  the  Crown  1031. 
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by  mischance  or  negligence  will  not  constitute  arson. 
Though  if  the  house  of  another  is  burned  while  intend- 
ing to  commit  some  other  felony,  the  wrongdoer  is 
guilty  of  arson.  Otherwise  by  some  authorities,  if  the 
wrongful  act  is  but  a  misdemeanor.* 

Sec.  1727.  BURGLARY  DEFINED.— Burglary 
is  the  breaking  and  entering  of  the  dwelling-house  of 
another  in  the  night  time,  with  intent  to  commit  a  felony 
therein.  This  is  the  common  law  crime  of  burglary,  and 
involves:  1.  A  breaking.  2.  An  entry  of  the  dwelling 
house  of  another.  3.  In  the  night  time,  and  4.  With 
intent  to  commit  a  felony  therein.  Unless  all  these  ele- 
ments are  present  it  is  not  burglary,  though  it  may  con- 
stitute some  other  offence.  The  dwelling-house  in- 
cludes out-buildings  within  the  curtilage,  the  same  as 
in  the  case  of  arson.f 

Sec.  1728.  SAME  SUBJECT— ESSENTIALS 
OF  THE  CRIME  OF  BURGLARY.— 1.  A  break- 
ing is  necessary  to  constitute  a  burglary.  This  may  be 
accomplished  by  lifting  a  latch,  turning  a  lock,  or  break- 
ing through  or  lifting  up  a  window,  all  that  is  necessary 
is  the  use  of  force,  and  where  some  force  is  used,  the 
amount  used  or  required  to  effect  the  breaking  is  not 
important.! 


*2  Bishop  Crim.  Law,  Sec.  15;  May's  Crim.  Law,  Sec.  53; 
18  Johnson  115. 

t43  Ala.  17. 

t22  Mich.  229;  8  Pick.  354;  1  Am.  Dec.  216;  44  Mich. 
303;  27  Mich.  151.  Thus  unlatching  an  inner  door  where  the 
outer  door  is  left  open ;  removing  an  iron  grating  from  a  cellar 
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Any  slight  opening  left  by  the  occupants  of  the  dwell- 
ing is  regarded  as  an  invitation  to  enter,  so  that  lifting 
a  window  partially  raised  has  been  held  not  to  consti- 
tute a  breaking;  likewise  the  opening  of  a  door  partly 
ajar  is  not  a  sufficient  breaking.* 

A  constructive  breaking  is  sufficient  where  fraud  or 
threats  are  substituted  for  force.  Fraud  and  threats 
are  considered  as  equivalent  to  force  as  regards  a 
breaking  in  the  crime  of  burglary.  Thus  if  one  enters 
the  premises  of  another  under  the  pretense  of  hiring 
lodging,  or  obtaining  refreshments,  and  then  commits 
a  felony,  he  is  nevertheless  guilty  of  burglary.f 

Breaking  out  of  a  house,  which  has  been  entered 
without  breaking  in,  is  not  burglary.  That  is,  to  con- 
stitute a  burglary  there  must  be  a  breaking  in,  and  not 
a  breaking  out  of  the  house.i  This  holding  of  the  com- 
mon law  was  changed  by  statute  in  England  in  the  time 
of  Queen  Anne,  but  such  statute  did  not  modify  the 
common  law  in  this  country. 

The  breaking  must  be  of  some  part  of  the  house  ex- 
cluding entrance,  thus  the  breaking  of  an  outer  shutter 
over  a  window  has  been  held  not  to  be  a  sufficient  break- 


window  ;  introducing  a  knife  between  the  upper  and  lower  sash 
of  an  outside  window;  or  raising  a  transom  window  attached 
by  hinges  above,  all  constitute  a  breaking. 

*105  Mass.  588;  2  C.  S:  P.  628. 

t2  East's  Pleas  of  the  Crown  486;  12  Ohio  St.  146;  85  Pa. 
St.  54. 

$51  Ga.  285;  70  N.  C.  239;  82  Pa.  St.  306. 
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ing;  nor  is  the  breaking  open  of  a  trunk  or  dresser  or 
locker  inside  of  the  building  sufficient.* 

2.  There  must  be  not  only  a  breaking,  but  an  entry  of 
a  person,  or  some  instrument  used  in  accomplishing  the 
felonious  purpose.  The  entry  of  a  man's  hand  for  the 
purpose  of  accomplishing  the  felony  is  a  sufficient  en- 
try. So  the  entry  of  an  instrument  used  not  for  the 
purpose  of  breaking,  but  for  the  purpose  of  accomplish- 
ing the  felonious  purpose  is  a  sufficient  entry  of  a  house 
to  constitute  burglary.  The  common  illustration  of  this 
is,  where  a  man  thrust  a  stick  with  a  hook  on  it  through 
an  open  window  and  hooked  out  clothing  with  valuables 
in  the  pockets.  But  the  entry  of  an  instrument  used  to 
effect  a  breaking  is  not  a  sufficient  entry  to  constitute 
burglary,  otherwise  if  any  part  of  the  person  enters  to 
effect  the  breaking. f 

3.  Both  the  breaking  and  entry  must  be  in  the  night 
time.  And,  independent  of  statute,  "night-time"  is  not 
determined  by  the  setting  and  rising  of  the  sun.  The 
question  is  not  easily  determined,  and  may  involve  both 
a  question  of  fact  and  of  law.  If  there  is  sufficient  sun- 
light from  which  to  reasonably  discover  one's  features, 
it  is  day-time,  even  though  the  sun  has  set  or  has  not 
risen. $ 


*4  Ala.  623;  2  Bishop  Crim.  Law  98. 

t4  Cox's  Crim.  Cases  498 ;  2  Bishop  Crira.  Law  94. 

|19  Cal.  578.  The  matter  is  regulated!  by  statute  in  some 
States.  Massachusetts  has  a  statute  providing  that  night-time 
includes  one  hour  after  sunset  and  one  hour  before  sunrise.  Ill 
Mass.  395. 
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4.  The  unlawful  breaking  and  entry  is  not  burglary 
unless  there  exists  an  intent  to  commit  a  felony  therein. 
Thus  the  breaking  into  a  house  in  order  to  get  a  more 
comfortable  place  to  sleep  is  not  a  burglary;  nor  is 
it  burglary  if  the  intent  is  to  commit  adultery  therein,  as 
this  is  but  a  misdemeanor  at  the  common  law.* 

Modern  statutes  have  extended  the  crimes  of  arson 
and  burglary  to  include  other  buildings  than  a  dwell- 
ing-house, as  store  buildings  and  the  like. 

Burglary  involves  the  felonious  intent  to  commit  a 
felony,  and  the  doctrine  of  intent  applies,  so  that  drunk- 
enness might  be  shown  as  a  complete  defense  as  nega- 
tiving the  intent.  So,  also,  if  one  intended  to  commit  a 
misdemeanor,  and  by  mistake  committed  a  felony,  he 
could  not  be  convicted  of  burglary.  But  if  one  entered 
the  house  to  commit  a  felony  on  A's  property,  and  A 
has  no  goads  there,  it  is  nevertheless  burglary. 

Sec.  1729.  LARCENY.— One  of  the  most  common 
offences  against  property  is  larceny.  There  are  several 
kinds  of  larceny  at  the  common  law,  as  petit  larceny, 
grand  larceny,  and  compound  larceny. 

Petit  larceny,  was  the  stealing  of  a  small  amount,  as 
a  few  shillings  in  value;  grand  larceny  involved  the 
stealing  of  a  larger  amount,  and  compound  larceny  was 
larceny  aggravated  by  the  circumstances,  as  larceny 
against  the  person,  which  was  punished  more  severely 
than  ordinary  larceny. 

*12  Nev.  40;  16  Vt.  561.  So  if  the  intent  is  to  commit  a 
misdemeanor  as  assault  and  battery,  it  is  not  burglary.  2  Bishop 
Crim.  Law  113. 
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The  division  of  larceny  into  grand  and  petit  larceny 
is  retained  under  some  modern  statutes  both  for  the 
purpose  of  jurisdiction,  and  for  grading  the  offence. 
But  in  England  and  some  of  the  States  it  has  been 
dropped.  Petit  larceny,  which  is  the  offence  of  stealing 
a  small  amount  of  money,  varying  in  the  several  States, 
is  punished  as  a  misdemeanor.  While  grand  larceny,  or 
the  stealing  of  an  amount  larger  than  for  petit  larceny, 
is  punished  as  a  felony. 

Larceny  may  be  defined  as  the  offence  of  taking  and 
carrying  away  something  of  a  personal  nature,  with  a 
criminal  purpose  to  profit  by  depriving  another  of  it.* 

Sec.  1730.  SAME  SUBJECT— THE  lESSEN- 
TIAL  ELEMENTS  OF  LARCENY.— 1.  There 
must  be  a  taking  and  carrying  away  of  the  property  of 
another  with  the  intent  of  depriving  the  owner  of  the 
ownership  therein.  Thus,  at  the  common  law  one  might 
take  a  horse  hitched  in  the  street,  and  use  it  to  make  a 
journey  and  then  abandon  it,  and  be  guilty  of  nothing 
more  than  a  trespass ;  otherwise  by  modern  statutes. 

To  constitute  a  taking  and  carrying  away  all  that 
is  needed  is  a  change  of  place  of  the  property  by  the 
wrongdoer.  The  principle  being,  that  if  the  thief  have 
absolute  control  of  the  thing  for  an  instant,  the  taking 
and  carrying  away  is  complete.  Hence  the  changing 
of  a  horse  from  one  part  of  a  field  to  another,  the  other 


*Larceny  by  the  common  law,  is  the  felonious  and  fraudulent 
taking  and  carrying  away  of  the  mere  personal  goods  of  an- 
other.    3  Inst.  107;  2  Bish.  Cr.  L.  Sec.  757-8. 
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ingredients;  of  tlie  offence  being  present,  constituted  lar- 
ceny.* 

Manual  seizure  of  the  property  is  not  always  essen- 
tial, it  being  held  in  an  early  English  case,  that  coax- 
ing a  horse  to  follow  one  by  offering  him  corn,  or  the 
like  substance,  constituted  larceny.  But  killing  an  ani- 
mal is  not  larceny,  unless  the  carcass  is  carried  away.f 

2.  One  having  possession,  other  than  the  legal  pos- 
session, may  yet  be  guilty  of  larceny  touching  the  goods 
in  his  possession.  Thus,  where  a  servant  misappropri- 
ates the  property  of  his  master,  his  custody  is  that  of 
the  master,  and  his  wrongful  act  constitutes  larceny.? 
But  a  bailee,  having  real  possession,  cannot  be  guilty 
of  larceny.  § 

The  finder  of  lost  goods,  who  has  reason  to  believe 
that  inquiry  would  lead  to  the  discovery  of  the  owner, 
is  guilty  of  larceny  if  he  appropriates  the  property  to 
his  own  use.  But  the  criminal  intent  to  steal  and  the 
finding  must  concur  in  point  of  time.^ 

Where  goods  have  been  mislaid,  and  a  finder  appro- 
priates them  to  his  own  use,  he  is  guilty  of  larceny  at 


*20  Ohio  St.  518;  50  N.  Y.  518;  4  Denio  364;  56  N.  C. 
395 ;  45  Iowa  48 ;  2  Bishop  Cr.  L.  797. 

147  Cal.  103.  So  the  return  of  the  thing  stolen  would  not 
purge  the  offence. 

|99  Mass.  428. 

§15  Wend.  581.  Many  of  the  common  law  charges  of  larceny 
arc  now  punished  as  embezzlement. 

11116  Mass.  45;  29  Ohio  St.  184. 
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once.     Such  a  case  is  to  be  distinguished  from  the  one 
where  the  article  has  been  lost  and  is  found.f 

3.  A  felonious  open  taking  is  nevertheless  larceny. 
The  fact  that  the  taking  is  an  open  one  may  bear  on 
the  question  of  criminal  intent;  and  it  may  also  show 
that  the  taking  was  done  under  a  claim  of  right,  in  which 
case  it  is  not  larceny.J 

4.  The  taking  must  be  by  force,  which  is  known  in 
the  law  as  a  technical  trespass  in  larceny.  This  involves 
some  physical  force,  or  its  legal  equivalent.  But  the 
application  of  the  rule  to  concrete  cases  is  quite  difficult. 
Thus,  delivery  by  mistake  may  be  sufficient.  § 

So  possession  obtained  by  fraud  amounts  to  a  tres- 
pass which  will  make  the  offence  larceny  if  only  the 
possession  and  not  the  title  passes.  Thus  obtaining 
money  or  property  through  fraud  and  then  retaining  it 
constitutes  larceny.  But  obtaining  credit  under  false 
pretences  is  not  larceny  of  the  goods  so  purchased,  as 
the  title  passes  as  well  as  the  possession.* 

Sec.  1731.  SAME  SUBJECT— WHAT  PROP- 
ERTY IS  SUBJECT  TO  LARCENY.— All  per- 


■\6  Cox  Crim.  Cases  415. 

$41  Conn.  590. 

§12  Cox  Crim.  Cases  260;  2  Bishop  Crim.  L.  804.  In  the 
first  case  where  a  cashier  had  paid  a  man  $100  by  mistake  on 
a  $10  check,  and  having  demanded  it  back,  and  being  refused, 
it  was  held  to  constitute  larceny  on  the  part  of  the  person  re- 
ceiving the  money,  since  he  must  have  intended  to  appropriate 
the  money  on  receiving  it. 

*2  Bishop  C.  Law  812-813. 
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sonal  property  of  intrinsic  value  as  such  is  subject  to 
larceny.  Thus,  milk  taken  from  a  cow;  turpentine 
from  a  tree;  gas  from  a  pipe  line,  and  the  like  is  prop- 
erty subject  to  larceny. t 

At  common  law  choses  in  action  were  not  capable  of 
larceny,  as  promissory  notes  and  bills  of  exchange. 
But  this  is  changed  by  statute  in  the  various  States.J 
So  wild  animals  in  a  state  of  nature  are  not  subject 
of  larceny,  though  after  they  have  been  reclaimed  and 
brought  under  control,  they  may  be  subject  of  larceny. § 

At  the  common  law,  base  animals  not  fit  for  food, 
as  dogs  and  ferrets,  were  not  subject  to  larceny. H 
But  by  the  modern  doctrine  all  tame  animals  of  value 
are  subject  to  larceny  though  not  fit  for  food.H 

Realty,  and  things  attached  to  the  realty  are  not 
subjects  of  larceny  at  the  common  law.  But  after  the 
property  has  been  severed  from  the  realty  it  becomes 
subject  of  larceny.  But  the  severance  and  carrying 
away  must  not  have  been  parts  of  the  same  act,  but 
distinct  acts  at  different  times  in  order  to  constitute 


fg  C.  &  P.  423;  11  Iredell  (N.  C.)  70;  4  Allen  308. 

JMay's  Crim.  Law  160.  The  theory  being  that  a  note  was 
the  evidence  of  a  debt,  and  this  was  such  an  intangible  thing 
as  to  be  incapable  of  being  stolen. 

§8  Grey  497;  3  Butcher  (N.  J.)  117.  In  the  last  case  it 
was  held  that  oysters,  where  planted  and  cared  for  by  man,  were 
subject  to  larcen}'. 

llRussell  &  Ryan  350;  26  Ohio  St.  400. 

^86  N.  Y.  365;  44  Ark.  479.  So  the  fact  that  dogs  are 
taxed  makes  them  property  and  subject  to  larceny  at  the  present 
time. 
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larceny  of  the  severed  articles.*  Thus  picking  an  apple 
from  the  tree  is  not  larceny,  while  taking  those  lying  on 
the  ground  would  be.  Apples  on  the  tree  are  considered 
a  part  of  the  tree  and  real  estate,  but  after  they  are 
severed  from  the  tree  they  become  chattels  and  subject 
of  larceny.  So  if  minerals  are  severed  from  the  earth, 
crops  from  the  land,  fruit  from  the  trees,  and  immedi- 
ately carried  away,  the  offence  is  not  larceny;  but  if 
after  having  been  severed,  they  are  subsequently  car- 
ried away,  then  it  is  larceny.f 

The  rule  is  not  so  strict  as  to  fixtures  constructively 
attached  to  the  real  estate,  and  they  may  be  subject  of 
larceny,  even  though  the  severance  and  carrying  away 
are  parts  of  the  same  transaction.!  And  under  modern 
statutes,  in  some  States,  where  larceny  is  defined  as  the 
taking  and  carrying  away  of  any  thing  of  value,  these 
common  law  rules  as  to  things  pertaining  to  the  realty 
not  being  subject  to  larceny  are  greatly  modified,  so 
that  manure  may  be  the  subject  of  larceny,  though  it 
was  not  at  the  common  law,  as  it  was  regarded  as 
realty.  § 

The  thing  stolen  must  be  something  of  value  in  the 
contemplation  of  the  law,  so  that  at  common  law,  a 
chose  in  action,  or  evidence  of  a  debt  could  not  be  stolen, 


*64  N.  C.  619 ;  4  Bl.  Com.  232. 

t8  Nev.  262;  26  Law.  Rep.  299;  12  Cox  Cr.  Cases  59. 
Ill  Ohio  St.  104;  14  Bush.  (Ky.)  31. 

§39  Ohio  St.  650.     So  a  clog  may  be  "anything  of  value" 
under  such  a  statute.     19  Ohio  Law  BuU.  150. 
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but  the  paper  on  which  it  was  written  might  be  if  it  was 
of  value,  t 

As  there  must  be  a  specific  intent  to  steal  in  order 
to  constitute  larceny,  intoxication  may  be  a  complete 
defence  to  the  charge.  So  anything  negativing  the  spe- 
cific intent,  as  that  the  property  was  taken  under  a  claim 
of  ownership,  or  by  mistake,  will  be  a  defence. 

Sec.  1732.  RECEIVING  STOLEN  GOODS.— 
The  receiving  of  stolen  goods,  knowing  them  to  have 
been  stolen,  was  a  misdemeanor  at  the  common  law, 
and  is  made  a  felony  by  statute.  At  the  common  law 
this  was  only  an  accessorial  offence  and  the  thief  must 
first  be  convicted  before  the  accessory  could  be  tried. 
But  this  is  not  the  case  now,  as  it  is  a  distinct  and  sub- 
stantive offence,  and  the  receiver  of  stolen  goods  may 
be  convicted  regardless  of  the  conviction  of  the  thief. 

Sec.  1733.  SAME  SUBJECT— WHAT  IS 
NECESSARY  TO  CONSTITUTE  THE  OF- 
FENCE OF  RECEIVING  STOLEN  GOODS.— 
1.  On  a  charge  of  receiving  stolen  goods  the  larceny 
must  be  proven.  Though  the  thief  need  not  be  first 
convicted,  it  is  necessary  in  the  first  instance  to  show 
that  something  has  been  stolen.* 

2.  The  stolen  goods  must  have  been  received  into 
the  actual  possession  of  the  accused.     So  if  the  party 

fl  C.  &  K.  725 ;  6  Cox  Crim.  Cases  304. 

*Harris'  Crim.  Law  181.  Receiving  stolen  goods  from  a 
wife  which  she  had  taken  from  her  husband,  was  not  sufficient 
to  convict  the  party  of  receiving  stolen  goods,  since  the  husband 
and  wife  could  not  steal  from  one  another,  on  the  ground  that 
they  arc  one.     May's  Crim.  Law  197. 
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was  merely  bargaining  with  a  thief  to  receive  the  goods 
the  offence  would  not  be  complete.! 

3.  The  accused  must  have  known  at  the  time  he 
received  the  goods  that  they  were  stolen. t 

4.  The  goods  must  have  been  received  to  defraud 
the  owner  thereof.  § 

5.  The  goods  must  be  received  without  the  consent 
of  the  owner.  1 1 

6.  In  the  indictment  for  the  crime  of  larceny,  a 
count  for  receiving  stolen  goods  may  be  joined,  and 
the  accused  convicted  of  either  offence  according  to  the 
evidence.  And  the  receiver  of  stolen  goods  may  be  con- 
victed in  one  State  though  the  goods  were  stolen  in 
another  State.U  Recent  possession  of  the  goods  stolen 
is  evidence  that  the  possessor  stole  them  or  received  them 
knowing  them  to  have  been  stolen.* 

Sec.  1734.  EMBEZZLEMENT  DEFINED.— 
Embezzlement  is  the  fraudulent  appro2:)riation  of  an- 
other's property  by  one  who  is  in  lawful  possession,; 
but  who  has  not  the  title.**  It  is  a  crime  kindred  to 
larceny,  but  yet  to  be  distinguished  from  it.  There 
was  no  such  crime  as  embezzlement  by  name  at  the 


t4.  Cox  Cr.  Cases  412;  6  Cox  Cr.  Cases  554;  17  Iowa  149. 
The  receipt  of  goods  by  a  servant  for  the  master  is  sufficient 
as  against  the  master.     6  Cox  Cr.  Cases  354. 

IHarris'  Cr.  Law  181. 

§3  Heisk.  (Tenn.)  215;  1  Parker's  Cr.  Rep.  664. 

||6  Cox  Cr.  Cases  449. 

112  Mass.  14. 

*7  C.  &  P.  571. 

**99  Mass.  428 ;  2  BIsh.  Cr.  Law,  Sec.  325. 
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common  law,  and  similar  offences  were  punished  as  lar- 
ceny. By  statute  the  crimes  falling  under  this  head 
are  separated  into  a  class  of  their  own  known  as  em- 
bezzlement. In  larcen}^  the  possession  is  obtained 
wrongfully;  while  in  embezzlement  the  possession  is 
lawfully  obtained,  and  the  wrong  consists  in  the  mis- 
appropriation. The  felonious  intent  to  deprive  the 
owner  of  his  property  is  the  same  in  larceny  and  em- 
bezzlement. 

Sec.  1735.  SAME  SUBJECT— OF  THE  ES- 
SENTIAL ELEMENTS  OF  EMBEZZLE- 
MENT.— 1.  Embezzlement  was  not  an  offence  at  the 
common  law  distinct  from  larceny,  and  being  a  purely 
statutory  offence,  the  statute  defining  it  must  be  closely 
examined,  as  such  offences  are  to  be  strictly  con- 
strued. 

2.  There  is  a  distinction  between  possession  and  cus- 
tody,  though  the  line  is  hard  to  draw.  If  one  has  the 
mere  custody  of  property  and  appropriates  it  he  is 
guilty  of  larceny;  while  if  he  has  the  possession  his 
offence  is  embezzlement.  This  distinction  was  not  close- 
ly drawn  at  the  common  law,  since  there  being  no  crime 
of  embezzlement  the  accused  had  to  be  convicted  of 
larceny  or  not  at  all.  Thus,  at  the  common  law,  a  watch 
repairer  would  be  guilty  of  larceny  for  converting  his 
customer's  watch,  while  at  the  present  time  his  offence 
would  constitute  embezzlement.* 

Money  delivered  to  a  servant  for  the  master  for  a 


♦May's  Crim.  Law,  Sec.  97. 
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particular  purpose  and  then  converted  to  his  own  use, 
constitutes  larceny,  because  the  servant  has  simply  the 
custody  and  not  the  possession  of  the  money.f  While 
if  the  money  is  delivered  to  the  servant  by  a  third  per- 
son for  deliver}^  to  the  master,  and  the  servant  appro- 
priates it,  it  is  said  to  be  embezzlement,  as  he  has  pos- 
session.! So  a  clerk  putting  money  in  the  till  where 
it  is  regarded  as  being  the  property  of  the  master,  and 
then  taking  it  out,  is  guilty  of  larceny. §  And  the  teller 
of  a  bank  or  clerk  of  a  store  who  after  office  hours 
abstracts  funds,  is  guilty  of  larceny.  1 1  The  theory  in 
all  of  these  cases  is  that  he  took  the  funds  after  having 
relinquished  j^ossession. 

3.  The  statutes  defining  embezzlement  include  the 
misappropriation  of  funds  by  an  agent,  clerk,  servant, 
officer,  and  the  like,  and  these  terms  are  sometimes  given 
a  technical  meaning.  A  servant  or  clerk  involves  some 
one  in  continuous  service,  as  does  also  the  term  agent. 
An  officer,  in  such  a  statute,  usually  means  some  cor- 
porate officer,  private  or  public.  The  terms  clerk  and 
servant  in  such  a  statute  do  not  include  agent* 

4.  Embezzlement  involves  a  breach  of  trust,   and 


t99  Mass.  430 ;  5  C.  &  P.  145. 

t2  Leach  841. 

§155  Mass.  523. 

11104  Mass.  548. 

*May's  Crim.  Law  98;  12  Cox  Cr.  Cases  56.  All  of  the 
terms  used  in  such  a  statute  imply  the  existence  of  some  re- 
lation of  superior  and  inferior,  and  do  not  apply  to  independent 
contracting  parties.     9  Gray  5. 
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usually  possession  of  the  property  is  gained  by  virtue 
of  some  employment.!  A  breach  of  trust,  however, 
may  amount  to  no  more  than  a  breach  of  contract,  and 
to  constitute  embezzlement  there  must  be  present  an 
intent  to  defraud.J  Failure  to  account  for  money  ac- 
cording to  contract  is  not  embezzlement.  There  must 
be  a  felonious  disposal  of  the  property,  indicating  a 
design  to  cheat  and  defraud  the  owner.  § 

Sec.  1736.  OBTAINING  MONEY  OR  PROP- 
ERTY UNDER  FALSE  PRETENSES.— The  of- 
fence of  false  pretenses  is  clearly  allied  to  fraud,  but 
there  can  be  fraud  without  false  pretenses;  though  not 
false  pretenses  without  fraud.  This  is  a  statutory  of- 
fence. At  the  common  law  there  were  "cheats  by  false 
tokens,"  but  a  simple  false  statement  of  fact  was  a 
non-criminal  falsehood.  False  tokens  at  common  law 
included,  false  dice,   false  weights  or  measures,  false 


t31  Cal.  108;  14  Gray  62. 

j35  111.  487. 

§62  Mich.  276;  120  111.  586.  In  the  first  case  a  woman  at 
a  distance  had  entrusted  a  man  in  Michigan  with  money  to 
invest  in  mortgage  securities.  The  man  took  the  money,  used 
it  himself,  and  sent  her  interest  from  year  to  year,  reporting 
that  he  had  invested  the  money  as  directed  and  the  interest  sent 
was  derived  therefrom.  The  woman  finallj'  discovered  the  fraud, 
and  the  man  at  once  confessed  his  wrongdoing  and  the  woman 
decided  to  treat  the  obligation  as  a  debt  from  him  to  her.  After- 
wards, not  being  able  to  get  her  money  she  prosecuted  him  for 
embezzlement.  The  court  held  that  she  had  b3'  her  conduct 
created  their  relation  into  debtor  and  creditor,  and  that  the  man 
was  not  guilty  of  embezzlement. 
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reading  of  a  paper,  and  selling  goods  under  a  false 
label.* 

False  pretenses  as  a  crime  is  to  be  distinguished  from 
larceny.  In  obtaining  property  by  false  pretenses  the 
one  obtaining  the  property  must  obtain  something 
more  than  possession;  he  must  obtain  the  title.  Other- 
wise the  crime  is  larceny.  If  the  title  to  the  property  is 
obtained  it  is  false  pretenses. 

Sec.  1737.  SAME  SUBJECT— INGREDIENTS 
OF  FALSE  PRETENSES  AT  COMMON  LAW. 
— The  common  law  ingredients  of  false  pretenses  are: 
1.  There  must  be  a  false  representation  of  a  past  or 
existing  fact.f  As  a  pretense  which  is  true,  is  not  crim- 
inal, even  though  the  accused  thought  it  to  be  false.$ 
A  false  expression  of  present  intention  is  not  an  in- 
dictable false  pretense.  It  may  constitute  a  fraud,  but 
not  a  criminal  false  pretense. §  A  statement  of  opinion 
may  involve  a  representation  of  fact,  as  where  one 
claims  to  possess  supernatural  powers.il  So  the  false 
pretense  may  be  expressed  or  it  may  be  implied  from 
actions  and  conduct.!! 

Giving  a  check  on  a  bank  where  one  has  no  funds 
is  a  false  pretense  for  which  one  may  be  held  criminally 
liable,  where  there  is  no  question  but  that  the  accused 


*6  Mod.  Rep.  101 ;  7  Johns.  201. 

t22  N.  Y.  413;  11  Cox  Cr.  Cases  589. 

J3  C.  &  P.  420. 

§17  Mich.  486. 

||10  Cox  Cr.  Cases  44. 

^7  C.  &  P.  784. 
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knew  he  had  no  funds  in  the  bank,  or  where  he  never 
had  any  there.  § 

The  pretense  must  have  been  made  with  intent  to 
deceive.  For  if  it  is  made  on  the  belief  that  it  is  true 
it  is  not  criminal.  11  And  it  is  held  that  if  a  man  lose 
his  own  jiroperty,  he  has  a  right  to  regain  it  by  false 
pretenses.U  The  false  pretenses  must  have  deceived, 
since  if  the  complaining  party  was  aware  of  its  falsity 
there  is  no  crime.  But  there  are  two  rules  as  to  this 
question  of  deceiving.  Under  the  earlier  rule  the  pre- 
tense must  have  been  such  as  would  have  deceived  a 
man  of  ordinary  intelligence  and  caution.**  But  by 
the  modern  rule  the  question  is  not  as  to  the  extent  of 
the  deceit,  or  whether  or  not  it  would  have  deceived 
an  intelligent  man,  but  is,  did  it  deceive  the  party  in 
question?* 

The  false  pretense  must  hav^e  defrauded.  That  is, 
something  of  value  must  have  been  parted  with  in  re- 
liance on  the  pretense.  But  it  is  not  necessary  that  the 
false  pretense  should  be  the  only  inducement  to  the 
party  with  the  property.  It  is  enough  if  with  other 
facts  it  accomplishes  the  fraud. f 

The  property  obtained  must  be  such  as  is  subject  to 
larceny.    The  obtaining  of  credit  on  account  is  not  suf- 

§77  Cal.  173;  135  111.  405. 

||11  Cox  Cr.  Cases  328. 

TI7  C.  &  P.  354;  3  Hill  (N.  Y.)  169. 

**50  Iiul.  473. 

*76  N.  Y.  258;  14  111.  314. 

135  N.  Y.  445. 
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ficient,  nor  is  the  obtaining  of  an  endorsement  of  pay- 
ment upon  a  note.?  Where  both  parties  to  a  transaction 
are  guilty  of  false  pretenses  neither  has  a  defence  to 
a  charge  preferred  by  the  other.  §  Modern  statutes 
usually  punish  offences  known  at  common  law  as  cheats 
by  false  tokens.il 

Mere  puffing  of  one's  wares  is  not  indictable.  But 
any  trick  or  artifice  whereby  the  buyer  is  defrauded 
amounts  to  false  pretenses.ll 

Sec.  1738.  FORGERY  DEFINED.— Forgery  is 
the  fraudulent  making  or  altering  of  a  writing  to  the 
prejudice  of  another's  rights.** 

Sec.  1739.  SAME  SUBJECT— THE  ESSEN- 
TIAL ELEMENTS  OF  FORGERY.— 1.  The  in- 
strument forged  must  have  pecuniary  importance.  Thus 
a  forged  letter  introducing  one  to  the  hospitality  of 
another  is  not  forgery;  and  the  forging  of  an  artist's 
name  making  an  etching  a  "signed  proof,"  has  been 
held  not  to  be  forgery,  as  it  did  not  place  a  pecuniary 
obligation  upon  any  one.* 

2.  Where  the  forgery  consists  in  the  altering  of  a 
written  instrument,  the  alteration  must  be  in  a  ma- 
terial part.    As  forgery  consists  not  only  in  signing  a 

|15  Iowa  412;  75  Wis.  490. 

§8  Cush.  57. 

I  [107  Mass.  486. 

^4  Denio  525;  14  Wend.  546;  2  Bishop  Cr.  Law  447. 

**4  Bl.  Com.  247. 

*67  111.  911  ;  7  Cox  Cr.  Cases  494.  But  forging  a  letter  of 
recommendation  may  amount  to  the  crime  of  forgery  if  it  in- 
volves financial  obligation.     2   Grcenleaf   (Me.)   365. 
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false  name  to  an  instrument,  but  also  in  the  alteration 
of  an  instrument  that  was  otherwise  genuine,  the  rule 
requires  that  this  alteration  sliould  be  in  a  material 
part.t  Any  alteration  which  changes  its  legal  effect 
is  the  alteration  of  a  material  part.  But  the  alteration 
of  an  instrument  having  no  legal  or  pecuniary  effect  is 
not  forgery.  Thus  where  the  alteration  was  of  a  void 
bond,  the  alteration  involved  no  pecuniary  loss  to  any 
one  and  was  not  forgery.?  So  if  the  alteration  does 
not  change  the  legal  effect  it  is  not  forgery,  being  con- 
sidered as  of  no  importance.  § 

3.  It  is  not  necessary  that  the  name  forged  should 
be  of  some  person  in  being  or  having  legal  capacity. 
The  name  of  a  fictitious  person,  or  one  deceased  may 
be  forged,  and  constitute  the  crime  of  forgery.  1 1 

4.  The  writing  forged  must  purport  to  be  the  act 
of  another.  But  one  may  forge  his  own  name  if  he 
represents  it  to  be  the  signature  of  another.  So  fraudu- 
lently inducing  one  to  sign  an  instrument  he  did  not 
intend  to  sign  is  sometimes  held  to  amount  to  a  forgery. 
As  where  one  is  by  artifice  induced  to  sign  a  promis- 
sory note  believing  it  to  be  some  other  writing,  such 
a  note,  if  the  signer  has  been  guilty  of  no  negligence 
is  void  in  the  hands  of  bona-fide  holders  as  a  forgery.* 


t27  Iowa  420. 

J2  East's  rieas  of  the  Crown  953. 

§6  Mass.  519. 

1|13  Ohio  453;  21  Wend.  309. 

*11  Gray  197 ;  1  Bishop  Cr.  Law  584 ;  2  Bishop  585,  589. 
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But  fraudulently  misreading  an  instrument  signed  by 
another  is  not  forgery. f 

5.  It  is  not  necessary  that  the  forgery  should  be 
successful.  The  crime  is  in  the  act  with  intent  to  make 
use  of  the  document,  and  does  not  involve  the  question 
of  the  success  of  the  wrongful  act.$ 

Sec.  1740.  UTTERING  FALSE  PAPER.— The 
uttering  of  false  paper  is  akin  to  and  closely  allied  to 
forgery.  It  is  made  a  substantive  crime  by  statute  in 
every  State.  The  offence  is  broader  than  the  uttering 
of  forged  paper;  the  paper  may  or  may  not  be  forged. 
This  is  a  statutory  offence,  and  consists  in  the  offering, 
whether  accepted  or  not,  a  false  or  forged  instrument, 
with  the  representation  by  words  or  actions,  that  the 
same  is  genuine.  § 

Sec.  1741.  SAME  SUBJECT— WHEN  THE 
OFFENCE  OF  UTTERING  FALSE  PAPER  IS 
COMPLETE.— 1.  The  offence  is  complete  when  the 
false  instrument  is  offered,  it  is  not  necessary  that  it 
should  be  accepted.*  This  uttering  or  offering  may  be 
in  various  ways,  as  putting  a  forged  deed  on  record, 
or  a  forged  mortgage,  is  sufficient.il  So  bringing  suit 
upon  a  forged  note,  knowing  it  to  be  forged,  is  uttering 
forged  paper.  And  any  attempt  to  make  use  of  the 
false  instrument  as  genuine  is  sufficient.^ 

122  Pa.  St.  390. 

|15  Mass.  526. 

§48  Mo.  520. 

*25  Mich.  388. 

||3  Abb.  App.  Dec.  439;  27  Mich.  386. 

p5  Upper  Canada  (Q.  B.)  113. 
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2.  It  is  not  necessary  that  the  crime  of  forgery 
should  have  been  committed,  it  is  sufficient  if  it  is  a 
false  instrument. § 

Sec.  1742.  COUNTERFEITING  DEFINED 
AND  EXPLAINED.— Counterfeiting  is  the  making 
of  a  false  coin  in  the  similitude  of  the  genuine  with  in- 
tent to  defraud.  This  is  the  common  law  definition, 
which  has  been  enlarged  by  modern  statutes  to  cover 
the  making  of  false  paper  money.H  Counterfeiting  is 
punished  by  the  United  States  statutes  and  by  State 
statutes,  and  is  a  felony  of  a  high  grade.  At  the  com- 
mon law  it  was  classed  with  cheats  and  was  but  a  mis- 
demeanor. 

Counterfeiting  as  a  crime  resembles  forgery,  but  it 
is  to  be  distinguished  therefrom  in  that  in  forgery  there 
need  not  be  a  resemblance  between  the  forged  signature 
or  part  and  the  genuine,  while  in  counterfeiting  the 
gist  of  the  offence  is  in  part  in  the  likeness  or  similitude 
of  the  false  to  the  genuine.* 

The  offence  of  counterfeiting  is  a  crime  against  both 
the  State  and  the  United  States.  The  two  offences  are 
distinct,  and  both  may  be  punished  without  violating 
the  constitutional  provision  as  to  being  tried  twice  for 
the  same  offence.  But  as  a  rule  one  is  not  punished 
under  both  statutes  for  counterfeiting,  but  it  might  be 
done. 


§1  Bishop  Cr.  Law  204. 

Ill  Hale,  Pleas  of  the  Crown,  184,  215;  1  Ohio  St.  185. 

*9How.  (U.  S.)  560. 
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Sec.  1743.  MALICIOUS  MISCHIEF  DE- 
FINED.— Malicious  mischief  is  a  malicious  injury  to 
the  proj^erty  of  another.  It  is  a  common  offence,  but 
frequently  escapes  punishment.  At  the  common  law 
this  offence  was  punished  as  a  misdemeanor  if  it  was 
done  in  the  night  time  or  involved  cruelty  to  animals. 
The  statutory  offence  does  not  make  this  distinction  and 
involves  all  forms  of  malicious  injury  to  property, 
buildings,  dams,  and  the  like.f 

The  crime  of  malicious  mischief  is  complete  whenever 
there  is  a  wanton  or  reckless  destruction  of  property. 
Express  malice  against  the  owner  of  the  property  de- 
stroyed is  not  essential.'! 

OFFENCES    AGAINST    PUBLIC    JUSTICE. 

Sec.  1744.     PERJURY  DEFINED.— Perjury  is 

a  wilful  false  swearing,  in  a  court  of  justice,  on  matter 
material  to  the  issue.  This  is  the  common  law  perjury. 
The  taking  of  a  false  oath  may  be  made  perjury.  The 
offence  is  a  difficult  one  to  establish  on  account  of  the 
technicalities  involved.  (44  Ala.  81;  2  Mete.  Ky.  10; 
39  Miss.  541.) 

Sec.  1745.  SAME  SUBJECT  — INGREDI- 
ENTS  OF   THE    CRIME    OF    PERJURY.— 1. 


t5  Denio  277;  8  Gratt.  (Va.)  708.  The  killing  of  a  dog 
was  not  malicious  mischief  at  common  law,  as  a  dog  was  not 
regarded  as  propcrt}^  But  this  is  now  changed  and  it  would 
be  so,  as  dogs  are  recognized  as  having  value  and  are  protected 
as  property. 

|72  Mich.   172. 
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There  must  be  a  lawful  oath  or  affirmation,  and  this 
oath  or  affirmation  must  be  before  a  competent  officer, 
and  in  due  form  of  law.* 

An  oath  is  a  declaration  of  fact  made  on  an  appeal 
to  the  Supreme  Being  for  its  truth.  An  affirmation 
simply  omits  the  appeal  to  the  Supreme  Being,  as  a 
privilege  to  those  who  have  religious  scruples  about  ap- 
pealing to  the  Supreme  Being.  By  statute  the  taking 
of  testimony  in  both  civil  and  criminal  matters  is  re- 
quired to  be  upon  oath  or  affirmation.  Formal  omis- 
sions in  administering  an  oath  are  not  important.! 

2.  The  oath  must  have  been  given  in  some  judicial 
proceeding,  or  in  some  proceeding  in  a  cause  in  court. t 
The  offence  also  includes  a  false  oath  to  an  affidavit 
required  by  law.  False  swearing  is  indictable  only 
when  it  perverts  the  course  of  justice,  or  is  made 
in  the  trial  of  a  case,  or  some  oath  required  by  law. 
It  is  perjury  just  the  same  though  the  testimony  false- 
ly given  was  voluntary  and  not  under  compulsion.  An 
oath  is  sometimes  spoken  of  as  a  corporal  oath,  by 
which  is  meant  that  it  is  made  with  a  corporal  sign,  as 
by  uplifting  the  hand,  kissing  or  laying  the  hand  on 
the  bible.  ^ 

3.  While  some  outward  form  is  necessary  in  admin- 
istering an  oath  to  make  it  complete,  it  is  said  that  the 
exact  form  is  directory  and  need  not  be  that  required 

*4.  Parker's  Crim.  Cases  213. 
tl7  N.  H.  373. 

J16  Iowa  36;  42  Vt.  446;  26  Me.  69. 
§9  N.  H.  96. 
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by  the  law,  provided  it  involves  some  solemn  corporal 
manifestation,  t 

4.  The  oath  must  be  wilfully  false  as  to  some  past 
or  existing  fact.  False  swearing  by  mistake  is  not  per- 
jury.? Whether  negligent  false  swearing  constitutes 
perjury  is  in  conflict,  with  perhaps  the  weight  of  author- 
ity that  it  is  not.§  So  an  oath  of  office,  amounting  sim- 
ply to  a  false  promise,  when  broken,  is  not  perjury. 
The  theory  of  the  law  is  that  the  intent  to  swear  falsely 
is  perjury,  so  that  if  by  mistake  or  accident  the  ac- 
cused told  the  truth  when  intending  to  swear  falsely, 
he  is  still  guilty  of  perjury. 1 1  Voluntary  intoxication 
is  perhaps  no  defence  to  perjury,  though  it  might  nega- 
tive the  intent.!! 

The  State  courts  have  no  jurisdiction  to  punish  per- 
jury occurring  in  the  federal  courts,  as  this  is  an  of- 
fence against  the  United  States  and  must  be  punished 
by  that  sovereignty.* 

5.  The  testimony  falsely  given  must  have  been  ma- 
terial to  the  issue,  or  it  does  not  constitute  perjury.** 
But  the  courts  are  divided  as  to  whether  the  material- 


t86  N.  Y.  154;  11  Allen  243.   But  see,  3  Minn.  444. 

J36  N.  Y.  444. 

§2  Bishop  Cr.  Law  1047. 

llHarrls'  Cr.  Law  73;  2  Bishop  Cr.  L.  1048. 

If2  Bishop  Cr.  L.  1048. 

*32  Ark.  117. 

**12  Metcalf  225;  2  Bishop  Cr.  Law  1033.  It  need  only 
affect  a  collateral  issue,  but  it  must  be  material  to  the  issue  being 
tried. 


OF    SPECIFIC    CHIMES.  99 

ity  of  the  false  swearing  is  a  question  for  the  court  or 
jury.J 

6.  At  the  common  law  one  could  not  be  convicted 
of  perjury  except  on  the  oath  of  two  witnesses.  The 
object  of  this  was  to  prevent  a  man's  being  convicted 
on  a  single  individual's  testimony.  But  at  the  present 
time  the  question  is  for  the  jury  to  determine  whether 
the  accused  wilfully  swore  what  he  knew  to  be  false, 
and  their  decision  as  to  this  need  not  be  founded  upon 
the  testimony  of  two  witnesses.  § 

Sec.  1746.  SUBORNATION  OF  PERJURY.— 
Subornation  of  perjury  consists  in  procuring  another 
to  take  a  false  oath.    The  essentials  of  the  crime  are: 

1.  The  false  oath  must  amount  to  jjerjury,  if  it  does 
not,  the  offence  is  not  complete.  At  the  common  law 
both  the  parties  were  held  guilty  of  j^erjury.  But  now, 
subornation  of  perjury  is  an  independent  offence  pro- 
vided for  by  statute. 

2.  Both  parties  must  believe  the  matter  sworn  to  be 
false. 

3.  Solicitation  to  commit  perjury,  even  though  the 
solicitation  failed,  was  punished  at  the  common  law  as 
an  indictable  attempt. 

Sec.  1747.  BRIBERY.— Bribery  in  law,  is  an  of- 
fence against  public  justice,  and  at  the  common  law 
consisted   in   the   receiving  of  an  undue  reward  by  a 


IMay's  Cr.  Law  188;  2  Bishop  Cr.  Law  1039. 
§29  Ind.  442 ;  10  Ohio  St.  252. 
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judge  or  other  officer  concerned  with  the  administra- 
tion of  justice  to  influence  his  action.*  Bribery  at  the 
common  law  was  but  a  misdemeanor.  It  is  now  pun- 
ished by  statute  in  the  several  states,  and  these  are  not 
uniform  in  their  provisions.  But  such  statutes  usually 
group  and  punish  bribery  of  judicial  officers,  adminis- 
trative officers,  and  electors  at  elections,  and  those  con- 
cerned with  the  holding  of  elections. 

As  to  what  constitutes  bribery  in  a  particular  case 
depends  largely  upon  the  statutes  of  the  State  where 
the  offence  was  committed,  which  must  be  consulted,  as 
the  statutory  offence  of  perjury  is  not  in  conformity 
to  that  of  common  law  perjury.  The  statutes  also 
make  attempts  to  bribe  punishable  as  complete  offences. 

In  the  offence  of  bribery  as  to  elections,  one  who 
votes  for  reward  is  as  guilty  of  bribery  as  the  one  who 
induces  him  to  vote.  And  the  mere  refraining  from 
voting  for  reward  constitutes  bribery  as  well  as  voting 
for  reward.  The  gist  of  the  offence  of  bribery  is  the 
perversion  of  justice  and  the  violation  of  the  purity  of 
public  law.f 

Sec.  1748.  EMBRACERY.— At  the  common  law, 
embracery  was  the  offence  of  proffering  to  jurors 
money,  entertainment,  entreaties,  promises,  or  threats, 


*Bribery  may  be  defined  to  be  the  giving,  and  perhaps  the 
mere  offering,  to  another,  anything  of  value,  or  any  valuable 
service,  intended  to  influence  him  in  the  discharge  of  a  legal 
duty.  10  Iowa  212.  See,  4  Bl.  Com.  139 ;  33  N.  J.  Law  102; 
36  Tex.  293. 

fVirginia  Cases  460 ;  2  Bishop  Cr.  Law  86. 


OF    SPECIFIC    CRIMES.  101 

or  other  improper  inducements,  with  intent  corruptly 
to  influence  their  action. f 

Sec.  1749.  COMPOUNDING  A  FELONY.— 
Compounding  a  felony,  is  also  an  offence  against  public 
justice.  It  is  a  forbearing  to  prosecute  a  felon  on  ac- 
count of  some  reward  received.  At  the  common  law 
compounding  a  felony  was  a  misdemeanor.  The  mere 
forbearing  to  sue  will  not  constitute  the  oifence,  and  at 
the  present  time,  under  State  statutes,  the  offence  is  not 
complete  unless  the  party  has  taken  steps  to  prevent 
the  accused  from  being  brought  to  justice,  as  by  seek- 
ing to  prevent  the  witnesses  from  testifying  in  a  court 
of  justice,  or  by  making  an  agreement  with  the  accused 
not  to  appear. 

There  are  some  offences,  as  misdemeanors,  which  the 
common  law  allowed  the  parties  to  compromise;  under 
the  State  statutes  the  only  one  of  importance  is  assault 
and  battery,  and  it  frequently  is  required  to  be  done 
before  a  justice  of  the  peace  who  must  approve  the 
transaction  of  settlement.* 

Sec.  1750.  PRISON  BREACH.— Another  com- 
mon law  offence  against  public  justice  was  prison 
breach,  or  a  breaking  and  going  out  of  a  prison  by  one 
lawfully  confined  therein.  The  elements  of  this  of- 
fence are: 


t5  Day  260;  Co.  Litt.  369;  2  Nev.  268.  The  offence  of 
attempting  to  corrupt  a  juror  is  punishable  by  statute,  but  is 
not  usually  called  embracery. 

*5  Mass.  310. 
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1.  There  must  be  an  actual  breaking.  That  is,  some 
force  must  be  used.  Simply  going  out  through  an 
open  door  would  not  constitute  prison  breach. 

2.  The  person  must  escape  or  the  offence  of  prison 
breach  is  not  complete.  An  attempt  not  constituting 
the  offence. 

3.  By  a  prison  is  meant  any  place  of  confinement. 
Thus  stocks  and  yards  where  persons  are  confined  for 
the  purpose  of  labor  are  prisons  from  which  a  breaking 
will  constitute  this  offence.  But  the  imprisonment  must 
be  lawful,  that  is,  under  authority  of  law.  Whether 
the  person  is  innocent  or  guilty,  if  the  confinement  is 
lawful  the  breach  of  prison  is  complete  if  he  escape. 
Breaking  from  prison  to  escape  death  by  fire  or  other 
danger  is  not  criminal. 

Sec.  1751.  ESCAPE.— Escape  is  another  offence 
against  public  justice  and  consists  in  delivering  one 
from  lawful  imprisonment,  or  relaxation  of  imprison- 
ment by  a  stranger  or  one  in  charge  of  the  prisoner.! 
This  may  be  either  a  substantive  or  accessorial  offence. 
As  a  substantive  offence  it  is  punished  as  rescue,  and 
as  an  accessorial  offence  it  is  punished  as  being  acces- 
sory after  the  fact  to  the  original  crime. 

Escape  is  of  two  kinds:  1.  Where  the  prisoner  volun- 
tarily escapes  from  lawful  imprisonment.  2.  Where  an 
officer  voluntarily  or  negligently  suffers  a  prisoner  to 
escape.*  The  offence  is  regulated  by  statute  in  the 
various  jurisdictions. 

t4  Steph.  Com.  234;  18  Pick.  440. 

*1  Wend.  398 ;  6  Mo.  8 ;  6  Abb.  Pr.  206. 
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OFFENCES   AGAINST    PUBIJC    PEACE. 

Sec.  1752.  AFFRAY.— An  affray  is  a  fight  by 
mutual  consent  of  two  or  more  persons,  in  some  public 
place  to  the  terror  of  the  people.  The  gist  of  the  of- 
fence seems  to  be  the  terror  to  others.  A  mere  wordy 
dispute,  without  a  blow  struck  or  a  weapon  drawn  is 
not  an  affray.t  So  one  who  fights  simply  in  self-de- 
fence is  not  guilty  of  an  affray.J  And  as  two  parties 
are  necessary  to  cause  an  affray,  if  one  is  acquitted  the 
other  cannot  be  convicted. §  So  the  offence  must  be 
committed  in  a  public  j^lace,  or  in  view  of  the  public.! I 

Sec.  1753.  RIOT. — A  riot  is  a  tumultuous  disturb- 
ance of  the  peace  by  three  or  more  jDcrsons  assembling 
together  of  their  own  authority,  with  an  intent  mutually 
to  assist  one  another,  against  any  who  shall  ojjpose  them 
in  the  execution  of  some  enterprise  of  a  private  nature, 
and  afterwards  actually  executing  the  same  in  a  violent 
and  turbulent  manner,  to  the  terror  of  the  people, 
whether  the  act  be  of  itself  lawful  or  unlawful.* 

Putting  the  public  in  terror  is  the  gist  of  this  offence. 
It  was  a  misdemeanor  at  the  common  law,  but  is  pun- 


tl3  Ga.  322;  16  Ala.  65. 

$1  Blackf.  (Ind.)  377. 

§13  Ga.  322;  16  Ala.  65. 

||5  Yerg.  356;  22  Ala.  15. 

*This  is  the  definition  by  Hawkins.  Pleas  of  the  Crown,  Ch. 
65,  Sec.  1.  Riot  is  such  disorderly  conduct  in  three  or  more 
persons  assembled  and  actually  accomplishing  an  object  as  is 
calculated  to  terrify  others.     2  Bishop  Cr.  Law,  Sec.  11  ■i3. 


104  CRIMINAL  LAW  AND  PROCEDURE. 

ished  at  the  present  time  as  a  very  serious  felony,  where 
punished  at  all,  which  is  not  often. 

Sec.  1754.  SAME  SUBJECT— ESSENTIAL 
ELEMENTS  IN  RIOT.— 1.  The  concurrence  of 
three  or  more  persons  is  required,  otherwise  it  would 
constitute  an  affray,  but  not  a  riot.f  The  number  is 
sometimes  changed  by  statute.  In  slavery  times  it  was 
held  that  two  freemen  and  one  slave  might  make  a 
riot.  If  two  do  the  active  mischief,  and  the  third  is 
present  abetting,  the  three  are  guilty  of  riot.J 

2.  As  to  how  much  must  be  done  in  order  to  render 
the  several  parties  guilty  of  riot  is  not  always  clear 
from  the  authorities,  as  there  are  other  crimes  kindred 
to  riot.  As  a  rule  to  complete  the  offence  of  riot:  The 
thing  contemplated  must  be  executed;  that  is,  the  pur- 
pose for  which  the  several  parties  came  together  must 
be  accomplished.  This  purpose  may  be  an  attempt  to 
put  in  fear,  or  obstruct  the  business  of  some  person. § 

When  the  act  contemplated  is  executed  it  is  a  riot. 
If  the  persons  have  only  assembled  with  intent  to  exe- 
cute an  act,  this  constitutes  an  unlawful  assembly^  and 
not  a  riot.  The  unlawful  assembly  is  punished  by  stat- 
ute in  most  States.  Where  the  parties  have  attempted 
to  execute  their  purpose  and  failed  it  is  called  a  rout.* 

t2  111.  150. 

|33  Me.  554;  2  Bishop  Cr.  Law,  Sec.  1146. 

§4  Ind.  114;  5  C.  &  P.  154;  42  Ind.  273.  In  the  last  case 
it  is  said  that  the  term  riot  does  not  involve  the  idea  of  an 
unlawful  act  done.  If  three  or  more  persons  do  any  act  in 
a  violent  and  tumultuous  manner,  there  is  a  riot. 

*4  Bl.  Com.  146;  15  Cox  Cr.  Cases  138;  45  N.  H.  83.     In 
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Sec.  1755.  CONSPIRACY.— Conspiracy  is  an 
agreement  between  two  or  more  persons  to  do  an  un- 
lawful thing,  or  to  do  a  lawful  thing  by  unlawful  means. 
This  is  one  of  the  most  difficult  crimes  to  prove  known 
to  the  law. 

Sec.  1756.  SAINIE  SUBJECT— THE  ESSEN- 
TIAL ELEMENTS  OF  CONSPIRACY.— 1.  The 
gist  of  the  offence  of  conspiracy  is  in  the  agreement  to 
do  the  unlawful  act,  so  that  the  offence  is  complete 
though  nothing  be  done  under  the  agreement.! 

2.  A  conspiracy  to  do  a  criminal  act,  or  a  lawful 
act  by  criminal  means,  are  equally  punishable.l  Some 
authorities  hold  that  the  unlawful  act  must  be  criminal 
in  order  to  constitute  conspiracy,  but  this  is  not  the 
weight  of  authority.*  As  a  rule,  conspiracies  to  injure 
or  disgrace  one  in  his  character  or  business  are  indict- 
able conspiracies. §  So  conspiracies  to  pervert  the  course 
of  justice,  as  by  influencing  the  court  or  jury;  or  to 
wrongfully  injure  or  prejudice  others  are  indictable.^ 

3.  A  conspiracy  to  commit  a  felony  is  merged  in  the 


tlic  case  in  15  Cox  Cr.  Cases,  an  attempt  to  suppress  the  Salva- 
tion Army  street  meetings  as  a  riot  was  unsuccessful. 

But  persons  may  assemble  for  a  lawful  purpose,  then  be- 
coming riotous  be  guilty  of  a  riot.  2  Bishop  Cr.  Law,  Sec. 
1150. 

t5  McLean  (U.  S.  Cir.  Ct),  213;  25  Vt.  4-15. 

t2  Term  Rep.  734 ;  6  Ala.  765. 

*4  Halstead  (N.  J.)  93. 

§25  111.  17;  2  Ld.  Raym.  1167. 

1|6  Term  Rep.  619.  Conspiracy  to  commit  a  felony.  Is  pun- 
ishable as  severely  as  the  act  itself  in  most  States. 
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felony  when  the  crime  is  actually  carried  out.  That  is, 
the  merger  is  to  the  extent,  that  if  the  defendant  is  con- 
victed of  the  felony  he  cannot  also  be  convicted  of  the 
conspiracy,  but  if  not  charged  with  the  felony  he  might 
be  convicted  of  the  conspiracy.  § 

Sec.  1757.  CRIMINAL  FORCIBLE  ENTRY 
AND  DETAINER.— Criminal  forcible  entry  and  de- 
tainer is  the  crime  of  taking  forcible  possession  of,  or 
forcibly  detaining  the  possession  of  lands  and  premises 
without  right  in  breach  of  the  public  peace.  It  is  to  be 
distinguished  from  the  civil  action  of  forcible  entry 
and  detainer,  which  lies  to  recover  the  possession  of 
lands  detained  from  the  lawful  owner.  Criminal  forci- 
ble entry  and  detainer  was  an  indictable  offence  at  the 
common  law.  And  is  now  regulated  by  statute  in  the 
various  States.  It  consists  in  violently  taking  or  keep- 
ing possession  of  lands  or  tenements  with  force  and 
arms  and  without  authority  of  law.  The  gist  of  the 
offence  being  the  actual  or  threatened  personal  violence 
to  the  terror  of  the  people.* 

Sec.  1758.  SAME  SUBJECT— ELEMENTS 
OF  CRIMINAL  FORCIBLE  ENTRY  AND  DE- 
TAINER.— 1.    Threatened  injury  to  property  is  not 


§48  Me.  218;  Harris'  Cr.  Law  112.  But  a  misdemeanor 
does  not  merge  the  conspiracy  to  commit  it.  15  Me.  100;  4 
Wend.  265. 

Intoxication,  disorderly  conduct,  and  tlic  like  are  also  of- 
fences against  the  public  peace,  but,  as  they  are  of  a  trivial 
nature,  space  cannot  be  given  to  them  here. 

*4  Bl.  Com.  148;  4  Cush.  141 ;  43  N.  Y.  152. 
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sufficient.  The  threats  must  include  injury  to  the  per- 
son. So  the  force  required  must  be  more  than  "a  gentle 
laying  on  of  hands."!  The  owner  of  premises  may  re- 
cover them  by  lawful  force,  and  may  retain  his  own 
property  by  force,  and  his  doing  so  is  no  offence. 

The  offence  may  be  committed  by  one  or  many;  and 
the  offence  may  be  complete  though  no  one  is  present, 
as  in  contemplation  of  law  some  one  is  always  present. 
If  there  is  a  tendency  to  disturb  the  public  peace  by 
the  forcible  entry  and  detamer,  the  crime  is  complete 
though  no  one  is  present.? 

2.  Only  corporal  lands  and  tenements  can  be  for- 
cibly entered  or  detained.  Personal  property  is  ex- 
cluded and  so  are  tenements  incorporeal.  It  is  not 
necessary  that  the  person  in  possession  should  have  title 
to  the  propertj\  That  is,  the  crime  is  no  less  complete 
if  the  person  wronged  is  without  title,  so  long  as  he 
has  the  peaceable  possession.  But  simple  custody  is 
not  sufficient  possession.  Thus  a  master  has  a  right  to 
put  his  servant  out  of  possession  of  property  of  which 
he  has  the  custody  without  exercising  that  degree  of 
care  which  he  would  be  required  to  exercise  as  to 
others.* 

OFFENCES  AGAINST  MORALS  AND  RELIGION. 

Sec.  1759.  ADULTERY.— Adultery  is  not  treated 
as  a  crime  against  the  person,  nor  against  the  public 

fS  Cush.  214. 

t52  Barb.  190. 

•May's  Crim.  Law,  169;  64  N.  C.  378. 
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peace,  but  as  a  crime  against  morals.  It  was  not  a  crim- 
inal offence  at  the  common  law. 

Adultery  is  voluntary  sexual  connection  between  per- 
sons of  opposite  sexes,  one  of  whom  is  married.  It  is 
punished  as  an  offence  in  every  State  in  the  Union. 
While  not  punished  at  common  law,  it  was  groimds  for 
divorce. 

Sec.  1760.  SAME  SUBJECT— ELEMENTS 
OF  THE  CRIME  OF  ADULTERY.— 1.  In  some 
of  the  States,  by  statute,  to  constitute  adultery,  one  of 
the  parties  must  be  a  married  woman,  so  that  a  married 
man  would  not  be  guilty  of  the  crime  by  having  illicit 
relations  with  a  single  woman.  § 

2.  The  offence  of  living  in  adultery  involves  some- 
thing more  than  a  single  act  of  illicit  intercourse.* 

3.  Both  parties  in  adultery  cases  may  be  charged 
and  tried  together.  And  one  may  be  convicted  and  the 
other  acquitted ;  as  where  one  is  released  on  the  ground 
of  intoxication.f  In  some  States  the  complaint  must 
be  made  by  a  party  to  the  marriage  contract  violated. 
So  it  has  been  held  that  a  man  may  be  convicted  of 
adultery  though  he  believed  the  woman  unmarried,  and 
married  her  before  cohabitation. I 


§4  Minn.  335;  11  Ga.  53.  This  rule  does  not  prevail  where 
the  adultery  is  charged  in  a  divorce  proceeding.  In  some  States 
an  unmarried  man  is  not  guilty  of  adultery  in  any  case.  2  Dallas 
124. 

*39  Ala.  554;  116  Ind.  464. 

1131  Mass.  577. 

$11  Allen  23;  but  see  Bishop  Stat.  Crimes  357. 
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4.  Where  in  a  statute  the  term  "adultery"  is  used 
but  not  defined,  the  offence  is  adultery  on  the  part  of 
a  married  person,  and  only  fornication  on  the  part  of 
the  unmarried  person.  § 

5.  In  order  to  constitute  adultery,  there  must  be  a 
subsisting  marriage  at  the  time  of  the  illicit  relation. 
If  one  of  the  parties  is  divorced,  and  the  other  single, 
it  is  not  adultery.  So  cohabitation  under  a  second  mar- 
riage entered  into  in  violation  of  a  decree  of  divorce  is 
not  adultery,  n 

6.  If  a  husband  find  his  wife  in  the  act  of  adultery 
and  kill  her  paramour  he  is  deemed  guilty  of  man- 
slaughter and  not  murder.  The  provocation  under  these 
circumstances  is  held  to  reduce  the  crime  from  murder 
to  manslaughter,  but  will  not  excuse  the  crime.  But 
after  cooling  time  has  elapsed  the  provocation  will  be 
no  defence  to  a  charge  of  murder  for  killing  the  para- 
mour.* 


§21  Pick.  509 ;  Bishop  Cr.  Law  656. 

There  are  various  other  offences  against  morals  and  religion, 
as  fornication,  seduction  and  incest,  blasphemy  and  profanity, 
which  are  defined  in  the  statutes  of  the  various  States.  Fornica- 
tion differs  from  adulter}'  in  that  it  does  not  necessarily  involve 
the  existence  of  any  marital  relation.  In  many  States  illicit 
relations  between  persons  of  opposite  sexes,  neither  of  whom  is 
married  is  not  punished  as  a  crime. 

1143  Me.  258.  But  if  the  statute  makes  it  adultery  for  one 
divorced  to  have  illicit  relations  with  another  in  violation  of  the 
decree,  then  it  is  adulter}'. 

•8  C.  &  p.  182;  35  Ind.  80;  62  N.  Y.  229. 
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7.  Where  fornication  is  a  statutory  offence,  one  in- 
dicted for  adultery  may  be  convicted  of  fornication. 

Sec.  1761.  SAME  SUBJECT— RULES  OF 
EVIDENCE  AS  TO  ADULTERY.— 1.  Where  the 
husband  or  wife  is  defendant,  neither  can  testify  against 
the  other.  That  is  by  reason  of  statutes  excluding  such 
evidence,  on  grounds  looking  to  the  protection  of  the 
marital  relation.  But  the  rule  does  not  apply  where 
the  adultery  is  charged  in  a  divorce  proceeding  by  one 
against  the  other.  And  either  maj?-  testify  against  an 
adulterer  who  is  not  a  party  to  the  marriage  relation.! 
In  some  States  neither  the  husband  nor  wife  can  make 
complaint  against  the  other.J 

2.  The  fact  of  marriage  must  be  proved,  simple  evi- 
dence of  cohabitation  and  reputation  is  not  sufficient. 
The  fact  of  marriage  may  be  shown  by  the  confession 
of  one  of  the  guilty  parties.  § 

3.  It  is  not  necessary  to  prove  the  particular  time 
and  place  of  the  adultery  committed,  but  the  jury  must 
be  satisfied  beyond  a  reasonable  doubt  as  to  some  time 
and  place  where  the  act  was  committed. 

4.  Acts  of  familiarity  j^rior  to  the  time  charged  may 
be  shown  as  substantiating  the  claim.  So  may  subse- 
quent acts.  But  they  must  not  be  too  remote  in  point 
of  time  unless  they  form  a  connected  series  of  im- 
proprieties.* 

t21  Mich.  509. 

J42  Mo.  572 ;  1  Gratt.  218. 

§39  Mich.  208;  1  Bishop  Marriage  &  Divorce,  Sec.  442. 

*2  Gray  454;  53  Mich.  525.     The  crime  of  adultery  must 
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Sec.  1762.  BIGAMY. — Bigamy  consists  in  having 
a  plurality  of  wives  or  husbands.  At  the  common  law 
the  offence  was  punished  in  the  ecclesiastical  courts,  but 
it  is  now  a  statutory  offence  in  England  as  well  as  in 
the  various  States  in  this  country."! 

Sec.  1763.  SAME  SUBJECT— ESSENTIALS 
OF  THE  CRIME  OF  BICxAMY.— 1.  The  first  mar- 
riage must  have  been  legal,  and  must  be  clearly 
proved. t 

2.  The  offence  is  punishable  only  in  the  jurisdiction 
where  the  second  marriage  is  solemnized,  and  in  the 
very  county  where  the  marriage  is  solemnized.  But  the 
statutes  may  provide  that  the  offence  may  be  punished 
in  any  county  in  the  state  as  well  as  the  county  where 
the  marriage  takes  place.* 


be  prosecuted  within  a  limited  time,  which  time  is  usual!}-  one 
3ear  in  most  jurisdictions.  In  such  case  acts  more  remote  than 
a  year  would  not  substantiate  the  offence.  As  a  crime  the  de- 
fendant may  be  convicted  on  his  own  confession,  but  in  divorce 
cases  such  a  confession  is  not  sufficient. 

t Bigamy  is  the  crime  of  contracting  a  second  marriage  with 
actual  or  constructive  knowledge  that  a  previous  marriage  is 
still  binding.  The  Englisli  statute  excepted  the  cases  of  a  per- 
son legally  divorced,  and  a  person  wliose  husband  or  wife  may 
have  remained  absent  without  being  heard  of  seven  years  before 
the  second  marriage.  The  statutes  in  the  United  States  usually 
contain  similar  exceptions,  and  sometimes  others  are  added.  Tiie 
offence  is  also  called  polygamy  in  some  States.  1  Russ.  Crimes 
185. 

JBishop  on  Stat.  Crimes,  593. 

*8  Pick.  -iSS ;  86  Ky.  122.  It  is  not  necessary  that  the  second 
marriage  should  be  valid  or  in  due  form,  a  common  law  marriage 
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3.  A  party  may  be  guilty  of  bigamy  if  he  marry 
in  violation  of  a  decree  of  divorce.  But  this  depends 
a  good  deal  on  the  wording  of  the  statute.  Thus,  if 
the  decree  provides  that  neither  of  the  parties  shall 
marry  withm  a  prescribed  period,  and  the  statute  sanc- 
tion such  decree  and  makes  its  violation  bigamy,  then 
the  parties  marrying  in  violation  of  it  are  guilty  of 
bigamy.  But  such  decrees  are  not  of  any  validity  out- 
side the  State  in  which  they  are  made,  so  that  the  par- 
ties may  marry  in  another  State,  and  can  then  go  back 
to  the  State  where  the  decree  was  made  and  not  be 
punishable.!  But  the  rule  is  otherwise  where  the  di- 
vorce obtained  in  a  foreign  State  has  been  granted 
without  proper  jurisdiction  of  the  parties. t 

A  bona  fide  belief  that  the  husband  or  wife  was  dead 
at  the  time  of  the  second  marriage  is  a  good  defence, 
by  the  weight  of  authority.  § 

is  usually  sufficient.  34  Mich.  339 ;  Bishop  Stat.  Crimes,  See. 
590. 

tll3  Mass.  458. 

t25  Mich.  247. 

§23  Q.  B.  Div.  168;  46  Ind.  459.  Contra,  65  Me.  20;  7 
Mete.  (Mass.)  472. 


CHAPTER  IV. 

OF  THE  RIGHTS  OF  THE  ACCUSFJ)  AND   CRIMINAL 
EVIDENCE. 

Sec.  1764.  THE  SUBSTANTIAL  RIGHTS 
OF  THE  ACCUSED  IN  GENERAL.— By  a  long 
process  of  development  and  express  declaration  dating 
from  INIagna  Charta  certain  rights  have  been  recognized 
as  belonging  to  any  person  accused  of  crime.  These 
are  now  guaranteed  by  the  federal  and  State  constitu- 
tions and  statutes  and  must  be  observed  in  the  trial  of  a 
person  for  crime.     They  include  the  following: 

1.  Right  of  trial  by  jury. 

2.  The  right  to  defend  in  person. 

3.  The  right  to  be  represented  by  counsel. 

4.  The  right  to  be  confronted  by  the  witnesses. 

5.  The  right  to  have  his  guilt  established  beyond  a 
reasonable  doubt. 

6.  The  right  to  a  speedy  trial. 

These  will  now  be  considered  briefly,  in  their  order. 

Sec.  1765.  THE  RIGHT  TO  TRIAL  BY 
JL^RY. — The  right  to  a  jury  trial  by  a  person  accused 
of  crime,  is  a  common  law  right,  preserved  by  the  con- 
stitutions of  the  several  States,  and  the  constitution  of 

lis 
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the  United  States,  as  to  trials  in  the  federal  courts. 
Where  this  right  is  preserved  by  the  constitution  of  the 
State,  as  it  is  generally,  it  cannot  be  modified  or 
abridged  by  the  legislature.  Neither  can  it  be  waived 
by  the  accused,  if  he  stands  trial,  but  he  may  plead 
guilty  and  be  sentenced  without  trial.* 

The  jury  must  consist  of  twelve  men  qualified  to  sit, 
and  a  unanimous  verdict  is  required  for  conviction. 
This  is  what  is  meant  by  a  jury  trial,  and  where  the 
State  constitution  guarantees  it,  it  could  not  be  changed 
without  a  constitutional  amendment.! 

Sec.  1766.  THE  RIGHT  OF  THE  DEFEND- 
ANT IN  A  CRIMINAL  CASE  TO  DEFEND  IN 
PERSON. — The  right  of  the  accused  to  defend  in  per- 
son is  also  a  common  law  right,  and  is  now  guaranteed 
by  the  constitution  in  the  various  States.  This  gives 
the  defendant  the  right  to  make  his  own  defence,  and 
he  need  not  employ  an  attorney.  In  some  instances  this 
may  be  done  in  civil  cases  also. 

This  right  to  appear  in  person  involves  other  impor- 
tant rights,  as: 

1.  The  accused  is  entitled  to  be  personally  present 
at  every  step  of  the  prosecution,  from  the  arrest  to  the 
sentence.  And  this  right  cannot  be  waived  by  the  ac- 
cused.    Perhaps  the  rule  does  not  apply  so  strictly  to 


*38   Mich.    742.      But  this   does   not  apply   to   those   minor 
offences  invoNing  police  and  sanitary  regulations. 
fie  Mich.  351  ;  29  Mich.  31  ;  32  Mich.  1. 
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trials  for  misdemeanors,  unless  the  offence  involves  cor- 
poral punishment,  as  imprisonment.*  The  right  may 
be  forfeited  by  the  accused  escaping  from  the  court 
room  during  the  trial. t  But  absence  on  account  of  sick- 
ness would  not  be  such  a  waiver.J  JMotions  for  con- 
tinuance, or  for  a  new  trial,  or  for  amendments  to  the 
pleadings  in  the  case  may  be  made  in  the  absence  of 
the  accused.  §  The  record  of  the  trial  must  show  on  its 
face  that  the  accused  was  present  in  person.  1 1 

Sec.  1767.  THE  RIGHT  TO  BE  REPRE- 
SENTED BY  COUXSEL.— This  right  did  not  exist 
at  the  common  law  in  the  case  of  trials  for  felony,  while 
it  did  exist  as  to  trials  for  misdemeanors.  The  court 
was  supposed  to  represent  the  accused  in  felonies,  and 
see  that  he  had  a  fair  trial.  But  now  the  right  to  be 
defended  by  counsel  is  guaranteed  by  every  State  to  the 
accused,  and  in  felonies  as  well  as  misdemeanors. 

If  the  accused  is  unable  to  employ  counsel,  the  court 
will  appoint  or  assign  counsel  to  defend  him.  The  court 
has  the  right  to  make  the  selection  of  counsel  in  such 
cases,  but  in  some  jurisdictions  consults  the  accused  as 
to  his  wishes  in  the  matter.  Unless  the  statute  provides 
for  compensation,  counsel  appointed  by  the  court  must 


*67  III.  278;  16  R.  I.  401. 

156  Ark.  4. 

|2  C.  &  P.  413.     Contra,  20  S.  W.  Rep.  217. 

§45  Kan.  492;  121  Mass.  371. 

1 16  Pa.  St.  385. 
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serve  without  compensation.*    Defendant  may  decline 
counsel  and  defend  himself.f 

Sec.  1768.    THE  RIGHT  TO  BE  CONFRONT- 
ED BY  THE  WITNESSES  AGAINST  HIM.— 

One  of  the  most  substantial  rights  secured  to  the  ac- 
cused is  that  of  meeting  the  witnesses  against  him  face 
to  face.  The  refusal  to  recognize  this  right  resulted  in 
the  disgraceful  "Star  Chamber"  trials  in  England, 
where  the  trial  was  held  in  secret  and  the  accused  knew 
nothing  of  it  until  it  was  over.  So,  at  the  common  law, 
the  right  was  frequently  denied,  but  is  now  guaranteed 
by  the  constitution  of  the  United  States  to  persons  ac- 
cused in  the  federal  courts,  and  by  the  State  constitu- 
tions to  those  tried  in  the  State  courts. 

The  right  does  not  extend  to  the  preliminary  investi- 
gation before  a  coroner,  grand  jury,  or  magistrate  to 
ascertain  if  one  should  be  held  to  answer  for  a  crime.l 


*In  those  States  where  compensation  is  provided  by  statute 
to  be  paid  by  the  County  to  those  appointed  to  defend  persons 
unable  to  employ  counsel,  a  reprehensible  practice  has  grown 
up,  of  having  some  friend  of  the  prosecutor  appointed,  who 
advises  the  accused  to  plead  guilty,  and  having  obtained  the 
consent  of  the  accused  to  such  a  proceeding,  makes  a  few  re- 
marks to  the  court,  allows  the  accused  to  be  sentenced  and  turns 
in  his  bill  to  the  County  for  services  rendered  in  assisting  to 
railroad  the  accused  to  prison.  It  is  needless  to  observe  how  this 
practice  instead  of  assisting  the  accused,  serves,  in  many  cases, 
to  effect  his  undoing. 

flSOInd.  265;  86  Wis.  474. 

$3  Greenleaf  on  Evidence,  Sec.  11.     In  case  a  witness  who 
testified  in  such  preliminary  examination  should  die  before  the 
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The  accused  may  waive  this  right,  and  he  may  con- 
sent to  admission  of  secondary  evidence.*  So  the  testi- 
mony of  a  deceased  witness  given  on  a  former  trial 
may  be  read  in  evidence,  as  it  is  considered  that  the 
accused  has  once  met  his  accuser  face  to  face.f  But 
depositions  of  witnesses  in  criminal  cases  cannot  be 
taken  without  the  consent  of  the  accused.  But  this 
does  not  apply  to  documentary  evidence,  certified  copies 
of  such  evidence  may  be  admitted.J 

Many  States  require  that  the  names  of  the  witnesses 
for  the  State  or  people  against  the  accused  must  be 
endorsed  on  the  indictment.  But  this  requirement  is 
not  general.  The  purpose  of  such  a  requirement  is  to 
acquaint  the  accused  with  the  witnesses  against  him, 
that  he  may  be  prepared  to  impeach  them.§ 

The  right  to  be  confronted  with  the  witnesses  against 
him,  requires  the  State  to  call  all  the  witnesses  to  a 
criminal  act,  even  though  they  be  favorable  to  the  ac- 
cused, if  they  are  available.  But  the  rule  does  not  re- 
quire the  calling  of  an  unreasonable  number  of  wit- 
nesses to  the  same  overt  act.  1 1 


trial,  his  testimony  might  be  admitted  at  the  trial  as  good  sec- 
ondary evidence. 


*29  Iowa  133;  21  N.  W.  Rep.  61. 
173  Pa.  St.  325. 


148  IMich.  54 ;  24  Mich.  225. 

§58  Mich.  321 ;  48  Mich.  482.     In  some  States  this  law  is 
held  directory  merely,  and  in  others  it  does  not  exist  at  all. 
|i37  Mich.  4. 
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Sec.  1769.  THE  ACCUSED  CANNOT  BE  RE- 
QUIRED TO  BE  A  WITNESS  AGAINST  HIM- 
SELF.— The  defendant  as  a  witness  cannot  be  re- 
quired to  criminate  himself  in  any  civil  or  criminal  pro- 
ceeding. This  is  generally  regarded  as  a  constitutional 
right  in  all  of  the  States.  When  a  person  is  called  to 
testify  in  a  civil  or  criminal  case,  and  he  is  questioned 
as  regards  any  matter  where  his  testimony  might  tend 
to  criminate  him  he  may  decline  to  answer.  The  court 
decides  whether  it  will  tend  to  incriminate  him.*  One 
turning  State's  evidence,  waives  the  right,  and  must 
testify  fully.f 

At  the  common  law  the  accused  could  not  testify  in 
his  own  behalf.  This  was  modified  later  so  that  the 
accused  could  make  a  statement  but  could  not  be  sworn 
as  a  witness.  But  now  the  accused  may  be  sworn  if 
he  wishes,  but  he  cannot  be  called  upon  to  testify  against 
himself. 

The  accused  may  make  a  statement,  which  the  jury 
will  give  such  credence  as  they  see  fit,  or  he  may  be 
called  as  a  witness  and  give  his  testimony  on  oath.$ 
When  he  offers  himself  as  a  witness  he  is  subject  to 
the  ordinary  rules  of  cross-examination.  This  is  not 
the  case  when  he  simply  makes  a  statement.  The  jury 
are  not  allowed  to  draw  unfavorable  inferences  from 
his  failure  to  testify.  And  by  statute  the  prosecutor 
may  not  comment  upon  his  failure  so  to  do. 

*40  Mich.  710;  2  Mich.  340. 

1106  N.  H.  540;  1  Greenlcaf  on  Evidence  451. 

t50  N.  Y.  240 ;  55  Me.  200. 
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Sec.  1770.  OF  THE  RIGHT  TO  HAVE  HIS 
GUILT  ESTABLISHED  BEYOND  A  REA- 
SONABLE DOUBT.— The  effect  of  a  conviction  in 
a  criminal  case  is  too  drastic  to  permit  of  making  mis- 
takes, and  it  is  therefore  a  rule  of  law  in  all  civilized 
countries  that  the  guilt  of  the  accused  must  be  estab- 
lished beyond  a  reasonable  doubt.  Which  is  quite 
different  from  the  rule  applicable  to  civil  cases,  where 
the  decision  goes  to  the  side  having  a  fair  preponderance 
of  the  evidence. 

Reasonable  doubt  is  explained  to  be  a  fair  doubt 
growing  out  of  the  testimony  in  the  case.  It  is  a  doubt 
based  on  reason  and  common  sense,  and  is  not  a  mere 
capricious  or  possible  doubt.*  This  question  is  left  to 
the  reason  of  each  individual  juror,  so  that  if  one  juror 
in  the  twelve  entertains  a  reasonable  doubt  it  should 
lead  to  acquittal  or  disagreement.  Again,  to  establish 
guilt  beyond  a  reasonable  doubt,  the  circumstances 
proved  must  be  inconsistent  with  any  other  theory  than 
guilt,  and  if  the  jury  can  reconcile  the  facts  with  any 
theory  of  innocence,  they  must  acquit  the  accused.! 

Sec.  1771.  OF  THE  RIGHT  TO  A  SPEEDY 
AND  FAIR  TRIAL.— By  the  constitution  of  most 


*"It  is  that  state  of  the  case  which,  after  the  entire  compari- 
son and  consideration  of  all  the  evidence,  leaves  the  minds  of 
jurors  in  that  condition  that  they  cannot  say  they  feel  an 
abiding  conviction  to  a  moral  certainty  of  the  truth  of  the 
charge.' '  Per  Shaw  J.  Trial  of  Webster ;  26  N.  J.  Law  601 ; 
6  Nev.  340 ;  38  Mich.  482. 

t39  Mich.  717:  64  Mich.  148;  23  Ind.  170. 
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States,  the  accused  is  guaranteed  a  speedy  trial  and  a 
fair  triaL 

A  speedy  trial  is  said  to  mean  simply  that  the  trial 
shall  take  place  as  soon  as  possible  after  the  indictment 
is  found  without  depriving  the  prosecution  of  a  reason- 
able time  for  preparation.* 

As  to  what  constitutes  a  fair  trial  is  to  be  determined 
from  the  course  of  the  proceedings,  and  involves  mat- 
ters pertaining  to  evidence  and  procedure.    Thus : 

1.  The  trial  judge  should  not  give  an  opinion  on 
the  evidence  in  the  presence  of  the  jury.  The  jury 
should  be  allowed  to  draw  their  conclusions  from  the 
evidence  submitted  to  them,  and  without  the  opinion  or 
conmient  of  the  trial  judge.  The  court  is  not  permitted 
in  any  way  to  prejudice  the  jury  for  or  against  a  wit- 
ness or  the  accused.  In  the  English  and  Canadian 
courts  and  perhaps  in  some  of  the  States,  the  trial  judge 
does  comment  on  the  evidence  to  the  jury,  but  this 
seems  out  of  place  if  the  jury  is  to  be  the  judge  of 
the  facts. 

2.  The  prosecuting  attorney  must  not  in  his  opening 
statement  allege  things  for  which  he  has  no  proof,  or 
which  would  not  be  competent  to  show  in  the  case.  So 
the  prosecutor  is  not  allowed  to  abuse  or  mislead  the 
witnesses. t  Or  make  assertions  that  he  believes  the  de- 
fendant guilty,  aside  from  the  evidence  in  the  case ;  and 
in  general  the  prosecutor  must  keep  within  reasonable 
bounds.? 


*Clark  on  Crim.  Procedure,  Sec.  143;  8  Okla.  1. 
159  Mich.  576;  51  Mich.  612. 
t64  Mich.  706 ;  58  :Mich.  324, 
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3.  The  court  should  exclude  all  witnesses  from  the 
court  room  while  they  are  not  testifying  if  the  defend- 
ant so  desires.  But  this  is  usually  within  the  discretion 
of  the  trial  judge,  and  if  not  abused  will  not  constitute 
an  unfair  trial.* 

4.  The  order  of  proof  is  within  the  discretion  of  the 
trial  judge.  But  evidence  of  a  collateral  issue  should 
not  be  permitted  until  the  corpns  delicti  has  first  been 
established.!  The  discretion  of  the  trial  court  as  to  the 
order  of  introducing  proof  will  not  be  disturbed  unless 
what  was  done  was  prejudicial  to  the  accused. 

Sec.  1772.  OF  THE  BURDEN  OF  PROOF  IN 
CRIMINAL  CASES.— The  decisions  are  not  har- 
monious on  the  subject  of  burden  of  proof.  As  a  gen- 
eral rule  the  burden  of  proof  is  on  the  prosecution  at  aU 
times.! 

Capacity  to  commit  crime  is  generally  presumed,  but 
evidence  having  been  offered  showing  incapacity,  or 
tending  to  show  it,  puts  the  burden  on  the  prosecution 
of  showing  capacity  beyond  a  reasonable  doubt.  The 
rule  as  to  the  burden  of  proof  in  case  the  accused  is 
alleged  to  be  insane  is  not  uniform.  By  some  authori- 
ties the  burden  is  on  the  prosecution,  and  by  others  on 
the  accused  to  show  insanity. 


*48  Mich.  482 ;  67  Mich.  437. 

151  Mich.  67. 

|17  Mich.  9;  Greenleaf  on  Evidence,  Sec.  74.  By  some 
authorities  the  burden  of  proof  is  said  to  be  on  the  prosecution 
until  a  certain  point  is  reached  and  then  sliift,  but  this  is  not 
generally  maintained. 
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Proof  beyond  a  reasonable  doubt  is  not  required  in 
a  civil  case,  even  though  a  criminal  charge  be  in  issue. 
Thus  on  a  charge  of  libel  on  the  ground  of  accusing 
the  party  of  having  committed  a  crime,  if  the  defend- 
ant in  the  libel  case  seeks  to  justify  by  showing  that 
the  party  did  commit  the  crime,  by  some  authorities 
all  he  need  to  do  is  to  establish  the  fact  by  a  fair  pre- 
ponderance of  the  evidence.*  While  others  hold  that 
the  same  degree  of  proof  is  required  as  in  a  criminal 
proceeding,  that  is,  proof  beyond  a  reasonable  doubt.f 

Evidence  of  other  crimes  is  inadmissible  to  establish 
the  crime  at  issue,  except  in  the  following  cases: 

1.  Another  crime  may  be  shown  if  it  was  part  of 
the  res  gestae  (same  transaction)  of  the  crime  charged. 
Or  if  it  show  a  preparation  for  the  crime  charged.  Or 
if  it  rebuts  the  defence  of  mistake.^ 

And  evidence  tending  to  prove  the  crime  charged 
cannot  be  excluded  because  it  tends  to  prove  another 
crime.  The  general  rule  is  that  evidence  of  one  crime 
will  not  be  admissible  to  convict  the  accused  of  another, 
yet  if  the  evidence  offered  connects  the  accused  with 
the  crime  charged  it  is  admissible. 

Sec.  1773.  IDENTIFICATION  OF  THE  AC- 
CUSED.— It  is  held  in  reference  to  the  identification 
of  the  accused  by  peculiar  marks  or  otherwise: 

1.  That  the  accused  cannot  be  required  to  exhibit 
himself  for  purposes  of  identification  in  any  unusual 

*51  Mich.  11. 

t71  N.  Y.  142;  16  Wend.  601. 

$150  U.  S.  57;  147  111.  444;  105  Mass.  468;  80  N.  Y.  373. 
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way.  This  follows  from  the  rule  protecting  the  accused 
from  giving  evidence  against  himself.* 

The  ^prosecution  is  prohibited  from  exhibiting  evi- 
dence obtained  by  compulsory  examination  before 
trial.! 

By  some  authorities  the  constitutional  provision  pro- 
tecting the  accused  from  incriminating  himself  is  held 
not  to  apply  to  evidence  of  physical  facts  in  contro- 
versy, and  that  he  may  be  compelled  to  exhibit  parts 


♦50  N.  C.  559;  67  Ga.  76;  107  Mass.  81.  In  the  last  case 
certain  foot-prints  had  boon  discovered  in  connection  with  a 
crime,  and  it  was  desired  to  have  the  accused  put  his  feet  in  a 
pail  of  sand,  that  they  could  compare  the  foot-prints.  The 
Supreme  Court  held  that  it  was  error  to  so  compel  one  to  exliibit 
his  person  in  an  unusual  way.  In  a  New  York  case  it  was  held 
not  to  be  error  to  compel  the  defendant  to  stand  up  for  identi- 
fication.    144  N.  Y.  119. 

t63  Ga.  667 ;  61  Mich.  612.  In  the  Georgia  case,  when  the 
defendant  was  arrested,  and  before  trial,  his  feet  were  forced 
into  a  pan  of  wet  sand,  and  the  foot-prints  offered  in  evidence 
at  the  trial.    The  Supreme  Court  held  that  this  was  error. 

In  this  connection  it  may  be  noticed  that  the  so-called  zeal 
of  police  officers  and  public  prosecutors  to  convict  an  accused 
person  of  crime,  often  carries  them  beyond  the  bounds  of  justice 
and  fair  dealing.  We  read  the  State  Trials  in  England  and  blush 
for  shame  that  the  wiseacres  of  the  law,  usually  discreet  and  just 
men,  should  be  carried  away  by  their  passions  and  prejudices 
when  it  came  to  the  trial  of  a  helpless  fellow  mortal  for  crime. 
But  what  shall  we  say  of  the  police  officers  and  prosecutors  of 
the  present  day  who  for  no  better  reason  than  notoriety  and  the 
desire  to  make  a  record  and  perhaps  secure  personal  preferment, 
seek  by  any  means  fair  or  foul  to  compel  a  conviction,  regard- 
less of  the  question  of  guilt. 
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of  his  person  for  identification.*  Perhaps  the  wording 
of  the  constitution  affects  the  question  somewhat. 
Thus,  if  the  constitution  prohibits  the  requiring  of  the 
accused  to  give  evidence,  it  would  be  broader  than  if 
it  only  requires  that  he  shall  not  give  testimony.  But 
such  a  distinction  leads  to  a  denial  of  the  theory  of  the 
protection  offered  the  accused,  and  is  made  perhaps  as 
an  attempt  to  justify  an  erroneous  decision. 

Sec.  1774.  THE  CHARACTER  OF  THE  AC- 
CUSED AS  A  DEFENCE.— The  character  of  the 
accused  is  of  more  or  less  importance  in  establishing 
his  guilt  or  innocence.  Character  involves  what  a  man 
really  is,  while  reputation  refers  to  what  he  is  reputed 
to  be. 

The  character  of  the  accused,  in  any  case,  is  presumed 
to  be  good,  and  he  may  rest  on  this  presumption.  The 
State  may  not  introduce  evidence  of  his  bad  character 
unless  the  defendant  first  puts  his  character  in  issue  by 
introducing  evidence  in  regard  thereto.f 

The  court  should  charge  the  jury  as  to  the  considera- 
tion to  be  given  good  character. 

The  character  of  other  persons  is  not  generally  in 
issue  except  in  cases  of  homicide  the  bad  character  of 


*52  Miss.  207;  32  Am.  Rep.  595.  In  England  there  is  no 
constitutional  provision  protecting  the  accused,  and  the  accused 
may  be  compelled  to  exhibit  his  person  for  the  purpose  of  iden- 
tification.    6  Cox  Cr.  Cases  333. 

The  accused  may  waive  the  right  to  refuse  to  exhibit  his  per- 
son if  he  wishes.     50  Mich.  228. 

fGreenleaf  on  Evidence,  Sec.  35. 
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the  deceased  may  be  shown  in  aid  of  a  plea  of  self- 
defence.* 

Sec.  1775.  DYING  DECLARATIONS  AS  EVI- 
DENCE.— A  declaration  made  in  extremis  by  a  per- 
son who  has  met  death  at  the  hands  of  another  is  called 
a  dying  declaration,  and  may  be  used  against  the  ac- 
cused if  it  is  first  shown  that  the  person  making  it  was 
in  extremis,  or  about  to  die.  The  consciousness  of  ap- 
proaching death  is  deemed  to  make  such  a  statement  or 
declaration  of  the  same  validity  as  a  sworn  statement. 
Such  a  dying  declaration  is  only  admissible  when  it 
refers  to  the  cause  of  death.  Such  a  declaration  need 
not  be  reduced  to  writing  or  sworn  to,  but  this  may  be 
done. 

Sec.  1776.  JURISDICTION  OF  STATE  OR 
NATION  OVER  CRIMES.— Crime,  in  its  larger 
sense,  is  considered  as  an  offence  against  the  sov- 
ereignty of  the  State,  and  the  State  only  assumes  to 
punish  such  offences  as  are  committed  within  its  juris- 
diction. In  fact  no  nation  has  the  power  of  insisting 
upon  the  observance  of  its  laws  outside  of  its  territorial 
limits.  State  laws,  likewise,  are  of  no  validity  outside 
the  boundaries  of  the  State. f 

The  territorial  limits  of  the  United  States  by  land, 
as  between  it  and  the  nations  adjoining,  are  fixed  by 
treaty.     The  water  limits  are  fixed  by  rules  of  inter- 


*Clark's  Crim.  Procedure  537.     The  reputation  of  witnesses 
may  be  shown  to  impeach  their  credibility, 
i  8  Mich.  342. 
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national  law.  The  rules  of  international  law  are  not 
enforced  by  any  determinate  authority,  yet  they  have 
considerable  effect  in  keepmg  the  various  nations  with- 
in bounds.  The  high  seas  are  recognized  as  the  common 
property  of  all  nations.  The  ocean  boundary  of  a 
nation,  within  which  it  has  exclusive  jurisdiction,  is 
as  far  from  the  shore  as  a  cannon  ball  can  be  fired, 
estimated  at  a  marine  league,  or  about  three  miles. 
This  was  formerly  as  far  as  a  cannon  ball  could  be 
fired,  and  the  rule  has  not  changed  with  modern  im- 
provements in  gunnery.  An  island  within  this  limit  is 
considered  as  part  of  the  mainland,  and  is  within  the 
jurisdiction  of  the  State  owning  the  shore  line. 

Bays  are  regarded  as  within  the  jurisdiction  of  the 
nation  owning  the  shores,  even  though  the  width  exceeds 
six  miles.* 

A  public  or  jyrivsite  ship  on  the  high  seas  is  a  part 
of  the  nation  owning  it,  and  an  offence  committed  on  it 
is  an  offence  against  the  sovereignty  of  that  nation. 

A  nation  may  punish  its  citizens  for  offences  com- 
mitted in  a  foreign  country;  and  perhaps  a  State  may 
punish  its  citizens  for  offences  committed  in  a  sister 
State.f    But  this  is  disputed.^ 


*1  Kent  Com.  29;  9  Md.  28. 

tl6  Wis.  398;  13  Tex.  App.  289. 

$27  N.  J.  Law  499 ;  where  it  is  held  that  a  man  cannot  be 
tried  in  the  State  simply  because  his  victim  died  there,  the 
crime  having  been  committed  in  another  State,  and  this  notwith- 
standing the  statutes  provided  that  he  could  be  so  tried. 
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A  crime  may  be  an  offence  against  two  sovereignties 
and  may  be  punished  by  either  or  both.* 

Sec.  1777.  THE  LOCUS  OF  THE  CRIME.— 
By  the  locus  of  a  crime  is  meant  the  place  where  it  is 
committed.  This  becomes  important,  as  the  offender 
must  be  tried  by  a  jury  of  the  county  where  the  crime 
was  committed. 

In  determining  the  locus  of  a  crime,  the  place  where 
the  public  is  injured  governs.  Thus  if  a  man  shoots 
from  one  State  across  the  line  into  another,  and  there 
kills  another,  the  place  where  the  man  is  injured  is  the 
locus  of  the  crime,  and  where  the  offender  may  be  pun- 
ished. In  such  a  case  the  offender  would  not  be  a  fugi- 
tive from  justice  until  he  came  into  the  State  where  the 
injury  was  done  and  then  departed  from  it,  as  to  be  a 
fugitive  from  justice  he  must  have  departed  from  the 
State  in  which  the  crime  was  committed. t 

Where  an  assault  is  made  and  injury  received  in  one 
State,  and  death  follows  in  another  State,  the  locus  of 
the  crime  is  in  question.  This  question  is  covered  in 
nearly  every  State  by  statutes  which  provide  that  the 
offender  may  be  punished  in  the  State,  for  offences 
committed  without  the  State,  where  death  results  as  a 
consequence,  and  the  victim  dies  within  the  State.$ 


*14  How.  20. 

flOl  Mass.  1. 

ilOl  Mass.  1  ;  8  Mich.  420.  In  the  last  case  such  a  statute 
was  held  unconstitutional.  It  would  seem  that  the  legislature 
would  have  no  power  to  punish  as  criminal  an  act  committed 
outside  of  its  territorial  limits.     The  fact  that  the  punishment 
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of  felonious  homicide  is  not  the  same  in  the  various  States  h 
another  objection  to  such  statutes,  as  it  would  put  it  in  the 
power  of  the  injured  party  to  go  from  a  State  where  capital 
punishment  is  not  inflicted  to  one  where  it  was  that  the  oifender 
might  be  more  severely  punished. 


CHAPTER  V. 

OF  THE  PRINCIPLES  OF  CRIMINAL   PLEADING. 

Sec.  1778.  ACTIONS  ARE  EITHER  CRIM- 
INAL OR  CIVIL. — Actions  at  common  law  are  di- 
vided into  two  general  classes:  1.  Criminal,  or  such  as 
concern  pleas  of  the  crown,  and  2.  Civil,  or  such  as 
concern  common  pleas.  And  the  same  system  of  plead- 
ing is  applicable  to  both  civil  and  criminal  cases.  The 
only  distinction  arises  from  the  fact  that  the  criminal 
actions  must  be  more  strictly  correct  and  advantage 
may  be  taken  of  nicer  and  more  technical  objections.* 

Sec.  1779.  NECESSITY  OF  CRIMINAL  AC- 
TIONS.— An  action  is  as  necessary  to  punish  crime 
as  to  recover  a  judgment  in  a  civil  suit.  By  Magna 
Charta  it  was  declared  that  no  person  shall  be  taken 
or  imprisoned  but  by  the  lawful  judgment  of  his  peers, 
or  the  law  of  the  land,  and  this  provision  which  was 
early  construed  to  mean  that  no  person  could  be  pun- 
ished "without  process  of  law,  that  is,  by  indictment 
or  presentment  of  good  and  lawful  men."t  has  been 
carried  into  the  constitution  of  the  United  States  and 
of  the  several  States.     So  that  no  person  can  be  taken 

*11  Q.  B.  810. 

t^  Inst.  50.  Due  process  of  law  means  law  in  its  regular  course 
of  administration,  through  courts  of  justice.    ^  Kent  Con).  VS. 
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or  imprisoned  except  b}^  the  law  of  the  land — due  proc- 
ess of  law — which  includes  prosecution  by  indictment 
and  trial  by  jury  for  all  the  higher  crimes  and  of- 
fences.* 

Sec.  1780.  HOW  A  CRIMINAL  ACTION  IS 
COMMENCED. — An  accused  person  must  be  put  on 
trial  on  some  regular  and  established  form  of  accusa- 
tion. What  that  must  be  depends  upon  the  local  law. 
In  many  of  the  States  there  must  be  an  indictment  by 
a  grand  jury,  while  in  others  an  information  filed  by 
the  public  prosecutor  is  allowed  to  be  substituted.  But 
prosecution  by  indictment  is  the  most  usual  and  con- 
stitutional course  for  bringing  offenders  to  justice  on 
criminal  charges.  The  court  has  the  right  to,  and  does 
exercise  a  supervision  over  the  proceedings  of  the  pub- 
lic prosecutor,  to  see  that  his  authority  is  not  exercised 
unjustly  and  oppressively.! 

Sec.  1781.  AN  INDICTMENT  DEFINED 
AND  EXPLAINED. — An  indictment  is  a  written 
accusation  at  the  suit  of  the  government,  found  and 
presented  on  oath  by  a  grand  jury  duly  constituted  and 
sworn,  charging  one  or  more  persons  with  the  commis- 
sion of  a  crime.t 


*8Gray  329;37Me.  172. 

fHeard  Crim.  PI.  28;  2  Story,  Const.  Sec.  1949. 

J"An  indictment  is  nothing  else  but  a  plain,  brief,  and  cer- 
tain narrative  of  an  offence  committed  by  any  person,  and  of 
those  necessary  circumstances  that  concur  to  ascertain  the  fact 
and  its  nature."     2  Hale,  Pleas  of  the  Crown,  169. 

The  first  principles   of   law   require  that  the  charge  should 


CRIMINAL    PLEADING.  ISl 

The  essentials  of  a  good  indictment  are  described  in 
the  twelfth  article  of  the  Declaration  of  Rights,  "No 
subject  shall  be  held  to  answer  for  any  crime  or  offence, 
until  the  same  is  fully  and  plainly,  substantially  and 
formally,  described  to  him."* 

A  criminal  information  is  a  criminal  cause  or  matter ; 
it  only  differs  in  mere  form  from  an  indictment ;  instead 
of  the  jurors  presenting  a  bill  the  King's  coroner,  or 
the  public  prosecutor,  prefers  the  information,  but 
otherwise  the  one  is  as  much  a  criminal  matter  as  the 
other,  and  they  are  of  like  effect. 

The  term  complaint  is  a  technical  one,  descriptive  of 
the  criminal  proceedings  before  magistrates.  The  same 
rules  are  in  effect  applicable  alike  to  indictments,  in- 
formations and  complaints. t 

The  form  of  an  indictment  is  governed  largely  by 
precedent,  and  it  is  always  advisable  to  follow  the  usual 
and  customary  fomis  in  the  preparation  of  an  indict- 
ment or  criminal  information.!     The  indictment  from 


be  so  preferred  as  to  enable  the  court  to  see  that  the  facts 
amount  to  a  violation  of  the  law  and  the  prisoner  to  understand 
what  facts  he  is  to  answer  or  disprove."  Forsjth  Const.  Law, 
458. 

*8  Gray  342. 

fll  Pick.  436;  2  Allen  502.  But  the  magistrate  has  no  right 
to  pass  upon  informalities  and  quash  a  complaint  on  such 
grounds  which  is  not  within  his  jurisdiction  to  try,  his  duty 
in  such  cases  being  merely  to  examine  into  the  grounds  of  the 
complaint  to  decide  whether  the  party  shall  be  bailed,  committed, 
or  discharged.    3  Cush.  525 ;  4  Mass.  462 :  16  Pick.  211. 

|3  B.  &  Aid.  507 ;  9  Gray  291 ;  3  Dcnio  245 ;  12  Wheat.  474. 


V3'2  CRIMINAL  LAW  AND  PROCEDURE. 

the  earliest  times  has  been  required  to  state  every  ma- 
terial allegation  with  precise  and  sufficient  certainty. 
And  though  the  reason  for  the  rule  has  in  some  cases 
been  lost,  yet  the  rule  remains  and  is  to  be  observed. 

An  indictment  being  a  precise  and  formal  instrument, 
should  have  no  erasures,  interlineations,  or  abbrevia- 
tions.* No  part  of  the  indictment  should  be  in  figures; 
numbers,  dates,  etc.,  should  be  written  out  at  length. 
So  no  part  of  an  indictment  should  be  written  with  a 
pencil.t  At  common  law  the  mdictment  had  to  be  en- 
grossed on  parchment.l 

In  construing  an  indictment  as  well  as  allegations 
in  a  civil  pleading,  the  rule  is:  "Words  and  phrases 
shall  be  construed  according  to  the  common  and  ap- 
proved usage  of  the  language ;  but  technical  words  and 
phrases,  and  such  others  as  may  have  acquired  a  pe- 
culiar and  appropriate  meaning  in  the  law,  shall  be 
construed  and  understood  according  to  such  peculiar 
and  appropriate  meaning." § 

Sec.  1782.  OF  THE  PARTS  OF  AN  INDICT- 
MENT—THE VENUE  —  COMMENCEMENT 
— AVERMENTS. — The  venue  in  an  indictment  indi- 
cates the  place  of  trial,  which  at  the  common  law,  was 
always  the  county  in  which  the  offence  was  committed. 
The  venue,  or  county,  or  other  designation  of  the  place 
showing  the  limits  of  the  jurisdiction  of  the  court,  was 


*7  C.  &  P.  319;  16  Gray  16;  9  Gray  114;  97  Mass.  598. 

tl4  Ohio  461 ;  13  Met.  538. 

J7  C.  &  P.  429 ;  2  Russell  on  Crimes  812. 

§14  Gray  39;  Gen.  Sts   of  Mass.  Ch.  3,  Sec.  7,  cl.  1. 
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stated  in  the  margin  of  the  indietment,  thus:  "Middle- 
sex, to  wit."  It  was  never  necessary  to  insert  the  coun- 
ty in  the  margin  if  it  was  inserted  in  the  body  of  the 
caption  or  commencement,  but  it  must  be  in  one  or  the 
other.* 

The  commencement  of  an  indictment  is  in  effect  as 
follows:  "Middlesex,  to  wit:  The  jurors  for  the  com- 
monwealth (or  State),  upon  their  oath  present,  that" 
etc.,  continuing  to  state  the  offence  for  which  the  person 
is  indicted.  If  any  of  the  jurors  affirm  instead  of 
taking  an  oath,  the  commencement  will  run  "upon  their 
oath  and  affirmation. "t 

The  commencement  of  a  second  or  subsequent  count 
in  an  indictment  is  as  follows:  "And  the  jurors  afore- 
said upon  their  oath  aforesaid  do  further  present  that" 
etc. 

Averments  in  the  indictment  are  usually  introduced 
in  the  first  instance  with  the  words,  "The  jurors,  etc., 
upon  their  oath  present  that"  etc.,  following  with  the 

*5  Gray  480 ;  1  Saund.  308. 

fHeard  Crim.  PI.  42 ;  7  Gray  492. 

The  formal  commencement  of  an  indictment  may  be  as  fol- 
lows: 
"The  State  of  Ohio,  Ashtabula  County,  ss. : 

The  Court  of  Common  Pleas,  Ashtabula  County,  Ohio,  of 
the  term  of  January,  in  the  year  of  our  Lord  one  thousand 
nine  hundred  and  six. 

The  jurors  of  the  grand  jury  of  the  State  of  Ohio,  impan- 
elcd,  sworn,  and  charged  to  inquire  of  offences  committed  within 
the  said  county  of  Ashtabula,  in  the  name  and  by  the  authority 
of  the  State  of  Ohio,  on  their  oaths  and  affirmations  do  present 
and  find  that."  etc. 
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first  averment.  Subsequent  averments  may  be  com- 
menced, "And  the  jurors  aforesaid  upon  their  oath 
aforesaid  do  further  present  that,"  etc. ;  or  if  the  second 
averment  is  connected  with  the  first  it  may  be  intro- 
duced by  simjily  saying:  "And  that"  etc.,  stating  the 
averment.  But  it  is  held  that  the  word  "whilst"  will 
not  carry  an  averment  with  it,  it  not  being  positive 
enough.* 

Sec.  1783.  OF  THE  NAME  AND  ADDITION 
OF  THE  DEFENDANT.— The  defendant  must  be 
described  by  his  Christian  name  and  surname,  or  by 
the  name  or  names  by  which  he  is  most  commonly 
known.  In  case  of  doubt  as  to  his  name  he  may  be 
variously  described  under  alius  dictus.  This  is  done 
by  adding  one  name  after  the  other  in  cases  of  doubt, 
thus:  "C.  D.  otherwise  called  E.F."  The  word  "junior" 
is  no  part  of  the  name,  but  where  a  father  and  son  of 
the  same  name  are  indicted  together  some  distinction 
as  "elder"  or  "junior"  should  be  used  to  distinguish  one 
from  the  other. t 

A  woman  may  be  described  as  a  single  woman, 
spinster,  or  widow,  or  as  the  wife  of  a  person  described 
by  his  name  and  addition.  The  inhabitants  of  a  town, 
county,  city  or  district  may  be  indicted  in  their  corpo- 
rate name.  So  a  corporation  is  indicted  in  its  corporate 
name.$ 


*8  Q.  B.  959. 

tl4  Barb.  261 ;  10  Mass.  203 ;  7  C.  &  P.  264. 

$16  Mass.  141  ;  28  Vt.  583;  3  Q.  B.  223. 
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If  a  party  is  indicted  with  respect  to  his  office  it  is 
sufficient  to  state  that  he  is  such  officer.*  And  if  the 
name  of  a  prisoner  is  unknown  he  may  be  indicted  as  a 
person  whose  name  is  to  the  jurors  unknown,  but  who 
is  personally  brought  before  the  jurors  by  the  keeper  of 
the  prison,  but  there  must  be  something  to  indicate 
whom  the  grand  jury  meant  to  designate.! 

Any  mistake  in  the  name  of  the  defendant  can  only 
be  taken  advantage  of  by  the  defendant  by  a  plea  in 
abatement,  in  which  he  has  to  set  out  his  right  name, 
and  if  he  pleads  over  no  advantage  can  be  taken  of  the 
error  after  verdict.  If  the  plea  in  abatement  is  allowed 
a  new  complaint  in  his  right  name  may  be  immediately 
preferred. 

In  1413  the  Statute  of  Additions  (1  Hen.  V,  Ch.  5) 
was  passed  requiring  that  the  defendants  in  indictments 
be  given  their  additions  as  to  "estate  or  degree  or  mys- 
tery," and  also  the  towns  or  hamlets  or  places  from 
which  they  came.  The  estate  or  degree  meant  the  de- 
fendant's rank  or  life,  while  his  mysterij  meant  his  trade, 
art  or  occupation.  In  some  of  the  States  this  statute  is 
followed,  and  in  others  the  Statute  of  Additions  has 
been  repealed. 

The  name  of  the  defendant  needs  no  proof  unless  a 
misnomer  is  pleaded  in  abatement,  in  which  case  the 
issue  is  as  to  his  name,  and  the  burden  is  on  the  defend- 


*2  Hawkins,  PI.  of  the  Crown,  Ch.  25,  Sec.  112. 
t6  Gray  489. 
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ant  to  show  that  he  is  commonly  or  uniformly  known 
by  another  name  than  that  stated  in  the  indictment.* 

Sec.  1784.  OF  THE  NAMES  OF  PERSONS 
OTHER  THAN  THE  DEFENDANT  MEN- 
TIONED IN  THE  INDICTMENT.— The  Chris* 
tian  name  and  surname  of  any  person  whose  description 
is  involved  in  the  averment  of  the  offence  must  be  fully 
and  accurately  stated.  But  all  the  law  requires  in  this 
regard  is  certainty  to  a  common  intent;  there  must  be 
no  repugnancy  or  absurdity.  A  party  need  not  be  de- 
scribed by  his  right  name,  provided  he  is  described  by 
a  name  he  has  assumed  or  by  which  he  is  generally 
known.  So  if  the  name  used  be  idem  sonans  (of  the 
same  sound)  with  that  of  the  person  the  variance  will 
be  immaterial.  That  is,  if  the  names  may  be  sounded 
alike,  without  doing  violence  to  the  power  of  the  letters 
found  in  the  variant  orthography,  then  the  variance  is 
immaterial.! 

The  question  whether  one  name  is  idem  sonans  with 
another,  when  it  arises  in  evidence  on  the  general  is- 
sue, is  for  the  jury  and  not  for  the  court.  When  it 
arises  on  demurrer  to  a  plea  for  abatement,  it  is  for  the 
court.l 

The  following  rules  are  laid  down  by  Heard  in  his 
work  on  Criminal  Pleading  as  to  this  subject: 

"1.  It  is  not  necessary  to  describe  a  party  by  what 
is,  in  strictness,  his  right  name;  but  it  will  be  sufficient 

*11  Gray  320 ;  3  Greenl.  Ev.  Sec.  22. 

tl21  Mass.  369;  28  Ala.  60;  14  Gray  400;  121  Mass.  47. 

$121  Mass.  47;  13  Allen  571;  103  Mass.  421;  21  Mo.  498. 
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to  state  any  name  he  has  assumed,  or  by  which  he  is  gen- 
erally known. 

"2.  If  the  name  of  the  injured  party  cannot  be 
proved,  it  will  suffice  to  describe  him  as  a  person  'whose 
name  is  to  the  jurors  unknown.' 

"3.  An  illegitimate  child  is  not  entitled  to  the  sur- 
name either  of  the  mother  or  of  the  putative  father,  but 
can  acquire  a  surname  by  reputation. 

"4.  If  a  parent  and  child  bear  the  same  name,  it  will 
suffice  in  an  indictment  to  describe  the  latter  by  that 
name  without  the  addition  of  'junior.' 

"5.  If  a  parent  and  child  both  bear  the  same  Chris- 
tian name  and  surname,  and  this  name  occur  in  an  in- 
strument without  any  addition  of  'senior'  or  'junior,'  it 
will  be  presumed,  in  the  absence  of  evidence  to  the  con- 
trary, that  the  parent  was  intended."* 

Sec.  1785.  IT  IS  NECESSARY  TO  ALLEGE 
TIME  WITH  PRECISION  IN  AN  INDICT- 
MENT, STATING  A  CERTAIN  YEAR  AND 
DAY  FOR  ALL  MATERIAL  FACTS.— The  law 
has  always  required  a  specification  of  time  and  place  as 
to  every  material  fact  in  the  indictment  constituting  the 
offence.  Any  failure,  uncertainty  or  incongruity  in 
these  respects  is  fatal  to  the  indictment.  The  indict- 
ment to  be  good  must  show  a  certain  day  and  year  on 
which  the  issuable  facts  occurred,  and  if  the  day  of  the 
month  alone  is  stated  without  the  year  it  is  bad.f 

•Heard  Crim.  Pl.  60. 

134  Me.  52;  11  Gush.  600;  19  Ala.  526;  2  Hawkins  PI.  of 
the  Crown,  Ch.  25,  Sec.  77. 
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The  time  stated  iii  the  indictment  must  be  before  the 
action  brought,  and  if  this  is  so  it  is  not  material  if  it 
does  not  correspond  with  the  true  date  of  the  offence. 
"The  day  laid  in  the  indictment  is  circumstance  and  form 
only,  and  not  material  in  point  of  proof."*  This  is 
said  to  be  a  general  rule  applicable  alike  to  civil  and 
criminal  pleadings,  so  that  the  jury  are  not  required 
to  find  that  the  offence  was  committed  on  the  exact  day 
alleged  in  the  indictment,  but  may  find  that  the  crime 
was  committed  either  before  or  after  that  day,  so  long 
as  it  is  not  found  to  have  been  since  the  finding  of  the 
indictment,  for  the  question  is  not  when  the  act  was 
done,  but  whether  it  was  done  or  not.f 

It  is  not  necessary  to  allege  the  hour  at  which  the 
offence  was  committed,  unless  rendered  essential  by  the 
statute  on  which  the  indictment  is  drawn,  as  where  the 
statute  makes  it  an  offence  to  do  certain  things  after 
certain  hours.  But  in  burglary  it  is  usual  to  state  some 
particular  hour  of  the  night  in  which  the  burglary  was 
committed,  as  the  meaning  of  the  word  "night-time"  in 
burglary  is  not  strictly  in  accordance  with  the  popular 
meaning  of  that  word.J 

When  the  offence  is  a  continuing  one,  it  is  alleged 
with  a  continuando,  by  stating  it  to  have  been  commit- 
ted on  a  day  certain,  and  divers  other  days  between  said 
day  certain  and  another  day  certain,  both  of  which  days 

*Spicer  v.  Matthews,  Fortescue,  375. 

tl2  Howell  State  Trials,  1398;  3  Inst.  230;  26  Ala.  154; 
110  Mass.  103;  10  Mo.  291 ;  49  N.  H.  81. 
|10  N.  H.  105. 
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are  to  be  given.  Without  this  continuando,  the  offence 
is  sufficiently  alleged  to  have  been  committed  on  the 
day  certain,  but  not  as  to  the  divers  other  days.* 

When  the  offence  is  cumulative  and  is  alleged  to  have 
been  committed  on  a  day  named  and  divers  other  days 
between  that  day  and  a  subsequent  day  named,  it  is  said 
that  time  enters  into  the  essence  of  the  offence,  and  lim- 
its the  offence  to  the  precise  period  stated  in  the  indict- 
ment. The  evidence  must  be  limited  to  that  time,  and 
evidence  of  acts  before  or  after  the  time  are  incompe- 
tent.! 

An  indictment  is  sufficient  if  the  year  of  the  commis- 
sion of  the  offence  is  stated  by  reference  to  the  caption. J 
But  an  allegation  that  the  offence  was  committed  "on 
the  tenth  day  of  September  now  past,"  was  held  in- 
sufficient, as  all  Septembers  in  the  past  may  be  so 
classed.§  Omitting  the  words  "the  year  of  our  Lord," 
when  the  word  year  is  used  in  connection  with  the  date 
as  "in  the  year  eighteen  hundred  and  fifty-seven,"  does 
not  invalidate  the  indictment.  1 1 

When  by  statute  or  in  order  to  constitute  a  particular 
offence,  a  prosecution  is  to  be  commenced,  or  an  act 
showTi  to  be  done  within  a  limited  time,  an  express  aver- 
ment is  unnecessary,  if  it  appear  from  the  time  stated 


*12  Gray  326;  8  Met.  527;  10  Mod.  335;  115  Mass.  141  ; 
107  Mass.  212. 

tl3  Pick.  364;  99  Mass.  500;  125  Mass.  214. 

J5  S.  &  R.  315;  4  Gray  2. 

§3  Cush.  523. 

||3  Kelly  18;  2  Ind.  91;  14  Gray  97. 
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that  the  prosecution  was  commenced  or  the  act  done 
within  the  prescribed  limit.* 

Sec.  1786.  THE  INDICTMENT  TO  BE  GOOD 
MUST  ALLEGE  THE  PLACE  WHERE  THE 
CRIME  WAS  COMMITTED.— The  indictment 
must  expressly  show  the  place  of  the  commission  of  the 
offence,  and  this  must  appear  to  be  within  the  jurisdic- 
tion of  the  court  in  which  the  indictment  is  taken,  and 
must  be  alleged  in  such  a  manner  as  to  be  free  from  all 
repugnance  and  inconsistency.!  The  purpose  of  stat- 
ing the  place  is  to  show  that  the  grand  jury  has  juris- 
diction to  find  an  indictment,  and  also  that  the  traverse 
jury  may  be  drawn  from  the  proper  county  to  try  the 
case. 

Time  and  place  are  usually  pleaded  thus:  "That  C. 
D.  of  Etc.,  on  the  first  day  of  June,  in  the  year  of  our 

Lord ,  at  B.,  in  the  county  of  S.,"  or  "in  the  county 

aforesaid,"  referring  to  the  county  in  the  venue  or  com- 
mencement; unless  another  county  has  been  mentioned 
before,  in  which  case  "aforesaid"  could  not  be  used  as  it 
would  create  an  uncertainty. $ 

In  all  cases  where  the  crime  is  not  of  a  local  nature, 
all  that  is  necessary  is  to  allege  that  the  offence  was 
committed  in  the  county,  and  prove  that  it  was  com- 
mitted at  any  place  within  the  county,  though  charged 


*Heard  Cr.  PI.  73. 

12  Hawkins  PI.  of  the  Crown,  Ch.  25,  Sec.  83 ;  5  Q.  B.  34 ; 
13  Pick.  3.59;  12  Met.  9;  7  Mass.  9. 

$Heard  Cr.  PI.  76.  j 
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to  have  been  committed  within  a  particular  to^v^l.* 
But  if  the  offence  is  of  a  local  character,  the  proof  re- 
specting the  place  must  correspond  with  the  allegation. 
That  is,  if  the  place  is  material,  the  place  stated  as  venue 
is  to  be  taken  as  the  true  place.  Thus  an  indictment 
for  an  affray  must  show  that  the  offence  was  committed 
in  a  public  street  or  highway.f  So  if  the  place  is  stated 
as  matter  of  local  description,  and  not  as  venue,  it  is 
necessary  to  prove  it  as  alleged,  though  it  need  not  have 
been  stated.? 

Sec.  1787.  BY  THE  USE  OF  THE  WORDS 
"THEN  AND  THERE"  IN  THE  SUBSE- 
QUENT CLAUSES  OF  AN  INDICTMENT 
THE  EFFECT  IS  TO  REPEAT  THE  DAY 
AND  YEAR,  TOWN  AND  COUNTY,  PRE- 
VIOUSLY STATED.— As  all  material  facts  issuable 
and  triable  are  required  to  be  stated  with  certainty  as 
to  time  and  place,  it  would  require  the  stating  of  these 
at  length  in  each  averment  if  some  shorter  process  had 
not  developed.  But  where  the  facts  in  the  various 
averments  are  supposed  to  have  occurred  at  the  same 
time,  it  is  held  sufficient,  as  to  all  acts  after  the  first,  to 
allege  time  and  place  by  the  words  "then  and  there" 
(adtiinc  et  ibidem) ,  thus  referring  to  the  time  and  place 
mentioned  for  the  first  act,  and  not  to  repeat  the  day 
and  year,  town  and  county,  or  the  expression  "on  the 


*6  Gray  488;  21  Pick.  509;  32  Ind.  55;  24  Mo.  361;  13 
Ga.  396. 

fHeard  Cr.  PI.  77,  79. 

$8  Iowa  523;  12  Ohio  St.  387. 
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day  and  year  aforesaid  at  B.  aforesaid  in  the  county 
aforesaid."* 

The  mere  conjunction  "and"  without  adding  "then 
and  there,"  will  in  many  cases  be  insufficient.!  So  the 
word  "instantly"  is  held  not  to  be  equivalent  to  the 
word  "then"  in  order  to  make  the  indictment  suffi- 
cient.$ 

If  two  distinct  times  and  places  have  been  mentioned 
in  the  indictment,  and  reference  is  afterwards  made  to 
time  and  place  by  the  words  "then  and  there"  the  alle- 
gation will  be  insufficient  for  uncertainty.  § 

Although  the  allegation  of  a  specific  time  and  place 
is  required  for  each  material  fact,  it  is  a  rule  but  with 
some  exceptions,  that  time  and  place  need  not  be  laid 
according  to  the  truth,  as  if  the  time  is  shown  to  be 
previous  to  the  finding  of  the  indictment,  and  within 
the  time  limited  for  preferring  it,  and  the  place  in  the 
county,  or  other  extent  of  the  court's  jurisdiction,  a 
variance  between  the  indictment  and  the  evidence  as 
to  the  time  when  and  the  place  where  the  offence  was 
committed  is  not  material. 

The  exceptions  to  this  rule  as  given  by  Heard,  are : 

1.  The  dates  of  bills  of  exchange  and  other  writ- 
ten instruments  must  be  truly  stated  when  necessarily 
set  out. 

2.  Deeds  must  be  pleaded  either  according  to  the 


*2  Hale,  P.  C.  180;  7  Vt.  219. 

fHeard  Cr.  PI.  84. 

13  Per.  &  Dav.  52. 

§24  Mo.  358 ;  39  Me.  291 ;  20  Mo.  411. 
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date  they  bear,  or  to  the  day  on  which  they  were  de- 
livered. 

3.  If  any  time  stated  in  the  indictment  is  to  be 
proved  by  matter  of  record,  it  must  be  truly  stated. 

4.  If  the  statute  upon  which  the  indictment  is 
founded  give  the  penalty  to  the  town  in  which  the  of- 
fence was  committed,  the  name  of  the  town  must  be 
truly  stated. 

5.  If  the  precise  date  of  a  fact  be  a  necessary  in- 
gredient in  the  offence,  it  must  be  truly  stated. 

6.  Where  a  place  named  is  part  of  the  description 
of  a  written  instrument,  or  is  to  be  proved  by  matter 
of  record,  it  must  be  truly  stated. 

7.  If  the  place  where  the  fact  occurred  be  a  neces- 
sary ingredient  in  the  offence,  it  must  be  truly  stated.* 

Sec.  1788.  THE  FACTS  AND  CIRCUM- 
STANCES CONSTITUTING  THE  OFFENCE 
MUST  BE  STATED  WITH  CERTAINTY.— It 

was  a  rule  of  the  common  law  that  no  one  shall  be  held 
to  answer  to  an  indictment  or  information,  unless  the 
crime  with  which  it  is  intended  to  charge  him  is  ex- 
pressed with  reasonable  precision,  directness,  and  ful- 
ness, that  the  accused  may  be  informed  as  to  what  he 
has  to  meet,  is  recognized  and  enforced  in  all  jurisdic- 
tions. By  the  Sixth  Amendment  to  the  Constitution  of 
the  United  States,  it  is  provided  "In  all  criminal  prose- 
cutions the  accused  shall  enjoy  the  right  to  be  informed 
of  the  nature  and  cause  of  the  accusation."    And  this 


♦Heard  Grim.  PL  92. 
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constitutional  provision  is  construed  to  mean  that  the 
indictment  must  set  forth  the  offence  with  clearness  and 
all  necessary  certainty,  to  apprise  the  accused  of  the 
crime  with  which  he  stands  charged.*  This  provision  in 
other  constitutions  provides,  that  the  accused  shall  not 
"be  held  to  answer  for  any  crimes  or  offences,  until  the 
same  are  fully  and  plainly,  substantially  and  formally, 
described  to  him."t 

Every  pleading,  civil  or  criminal,  must  contain  alle- 
gations of  the  existence  of  all  the  facts  necessary  to 
support  the  charge  or  defence  set  up  by  it.  An  indict- 
ment should,  therefore,  contain  an  allegation  of  every 
fact  necessary  to  constitute  the  criminal  charge  pre- 
ferred by  it.  So  where  criminal  intent  is  necessary,  as 
it  usually  is,  it  must  be  alleged;  and  all  acts  necessary 
to  the  crime  must  be  alleged.  The  criminal  mind  is 
usually  alleged  by  the  preliminary  assertion  that  the 
defendant  did  the  acts  complained  of  "fraudulently," 
"falsely,"  "unlawfully,"  or  "feloniously,"  and  this  is 
the  purpose  of  such  words.$ 

It  is  a  rule  with  regard  to  pleading  that  "where  an 
averment,  which  is  necessary  for  the  support  of  the 
pleading,  is  imperfectly  stated,  and  the  verdict  on  an 
issue  involving  that  averment  is  found,  if  it  appears  to 


*7  Pet.  142. 

tl6  Pick.  213;  4  Gray  32;  97  Mass.  573.  The  fact  that 
the  accused  cannot  have  a  new  trial  on  the  ground  of  surprise 
as  in  civil  cases,  Is  given  as  one  reason  for  requiring  particu- 
larity and  certainty  in  the  indictment. 

JHeard  Cr.  PI.  94,  95. 
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the  court  after  verdict  that  the  verdict  could  not  have 
been  found  on  this  issue,  without  proof  of  this  averment, 
then,  after  verdict,  the  defective  averment  which  might 
have  been  bad  on  demurrer,  is  cured  by  the  verdict."* 
Another  rule  in  this  connection,  is  that  in  considering  an 
indictment  on  a  writ  of  error,  after  verdict,  it  is  not  for 
the  court  to  inquire  as  to  what  facts  were  proven  at  the 
trial,  but  to  ascertain  if  the  indictment  could  be  sup- 
ported by  proof  of  the  facts  accurately  alleged,  and 
proof  that  those  inaccurately  alleged  are  to  be  taken 
adversely  to  the  defendant ;  if  so,  the  indictment  is  suf- 
ficient. If  the  facts  so  proved  would  not  support  the 
charge,  the  indictment  is  bad  on  error.  So  an  indict- 
ment to  be  good  must  show  that  the  offence  has  been 
committed,  as  well  as  how  it  was  committed. t 

Where  the  offence  consists  of  words  written  or 
spoken,  such  words  must  be  stated  in  the  indictment, 
or  it  will  be  defective  on  demurrer,  in  arrest  of  judg- 
ment, or  on  error.J  So  an  indictment  must  contain  a 
certain  description  of  the  crime  and  precise  and  tech- 
nical allegations  of  the  facts  and  circumstances  which 
constitute  it,  without  inconsistency  or  repugnancy,  so 
as  to  identify  the  accusation,  that  the  defendant  may 
be  tried  in  a  court  of  appellate  jurisdiction  for  one  and 
the  same  offence  as  in  a  court  of  the  first  instance,  and 
lest  the  grand  jury  should  find  an  indictment  for  one 


*L.  R.  8  Q.  B.  102. 

t2Q.  B.  D.  58;3Q.  B.  D.  615. 

J3  Q.  B.  D.  607. 
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offence  and  the  defendant  put  on  trial  for  another  with- 
out any  authority.* 

It  is  the  general  theory  and  purpose  of  an  indictment 
that  every  offence  consists  of  certain  acts  or  circum- 
stances committed  or  omitted  under  certain  circum- 
stances. The  criminal  nature  of  an  offence  is  a  conclu- 
sion of  law  from  the  facts  and  circumstances  of  the  case. 
The  indictment,  therefore,  should  set  out  precisely  all 
the  facts  and  circumstances  which  render  the  defendant 
guilty  of  the  offence  charged,  otherwise  the  law  result- 
ing from  the  facts  would  be  a  question  for  the  jury.t 

Each  count  in  an  indictment  ought  to  charge  one 
single  crime,  that  the  court  may  apportion  the  fine  or 
punishment  to  it  according  to  the  grade  of  the  offence. 

While  the  rules  generally  laid  down  as  regards  cer- 
tainty may  vary  in  relation  to  different  crimes  to  some 
extent,  a  different  degree  of  particularity  being  required 
as  to  some  offences,  so  that  where  a  crime  cannot  be 
stated  with  complete  certainty,  it  is  sufficient  to  state  it 
with  such  certainty  as  the  circumstances  will  permit.l 
The  general  rule  is  that  certainty  to  a  certain  intent  in 
general  is  all  that  is  required.  This  sort  of  certainty  is 
construed  to  mean,  "what  upon  a  fair  and  reasonable 
construction  may  be  called  certain,  without  recurring 
to  possible  facts,  which  do  not  appear." §     That  which  is 


« 


4  Gray  31 ;  14  Gray  81 ;  109  Mass.  352. 
fHeard  Crim.  PI.  102;  4  Q.  B.  783;  19  Pick.  307. 
t5  Cush.  295;  112  Mass.  292. 
§Hearcl  Cr.  PL  105;  1  Dougl.  159. 


CRIMINAL    PLEADING.  147 

apparent  to  the  court  by  necessary  collection  out  of  the 
record  need  not  be  averred. 

In  criminal  pleading,  in  some  cases,  an  act  may  be 
stated  either  according  to  the  fact,  or  according  to  its 
legal  effect  or  operation.  Thus  it  is  sufficient  if  it  is 
alleged  that  a  person  did  an  act,  to  show  that  it  was 
done  by  another  acting  as  his  agent,  without  alleging 
this  fact.f 

Sec.  1789.  MEANING  OF  "INDUCEMENT" 
IN  AN  INDICTMENT,  AND  HOW  IT 
SHOULD  BE  ALLEGED.— The  inducement  is  that 
part  of  a  declaration  or  indictment  which  contains  a 
statement  of  the  facts  out  of  which  the  charge  arises,  or 
which  are  necessary  or  usual  to  make  the  charge  intel- 
ligible. That  is,  it  includes  all  the  allegations  which  do 
not  involve  the  special  charge  alleged  against  the  de- 
fendant. This  inducement  may  be  at  the  beginning  or 
end  of  the  declaration  or  indictment,  or  interwoven,  by 
way  of  parenthesis,  with  the  charge  itself.J 

The  office  of  an  inducement  is  explanatory,  and  in 
general  it  is  not  required  to  be  set  forth  with  exact  cer- 
tainty. The  allegations  of  fact  constituting  the  offence 
should  be  set  out  with  particularity  and  certaint3\  but 
those  averred  by  way  of  inducement,  may  be  alleged 
more  generally  and  with  less  certainty.§ 

13  Conn.  1;  7  Pick.  279;  26  Ala.  108. 

$12  M.  &  W.  534. 

§9  Wall.  482;  14  Pick.  165:  14  Gray  90. 
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Sec.  1790.  ARGUMENTATIVENESS  IS  A 
DEFECT  IN  AN  INDICTMENT.— An  indict- 
ment will  not  be  supported  by  connecting  together  its 
different  parts,  so  as  to  eke  out  an  essential  allegation 
argumentatively  and  by  inference.*  The  matter  con- 
stituting the  indictment  ought  to  be  full,  express,  and 
certain,  and  not  be  maintained  by  argument  or  implica- 
tion.! 

But  allegations  may  be  aided  by  implication,  and  an 
implication  may,  in  some  cases,  supply  the  omission  of  a 
direct  averment.  Thus  an  allegation  that  the  accused 
assisted  a  criminal  to  escape,  where  this  is  made  an  of- 
fence by  statute,  is  sufficient  without  alleging  that  the 
criminal  attempted  to  escape.! 

Sec.  1791.  AN  INDICTMENT  CHARGING  A 
PARTY  DISJUNCTIVELY  IS  VOID.— When 
an  allegation  of  fact  in  an  indictment  is  alleged  disjunc- 
tively or  alternatively  it  is  void,  as  no  specific  charge  is 
made.  Thus  if  an  indictment  state  that  the  defendant 
"murdered  or  caused  to  be  murdered,"  these  are  two 
distinct  crimes,  and  the  allegation  is  bad  because  it  is 
uncertain  whether  the  defendant  is  charged  as  a  prin- 
cipal or  accessory  before  the  fact.§  So  an  indictment 
alleging  a  sale  of  "spirituous  or  intoxicating  liquor"  is 
bad  for  uncertainty.il 


*1  Allen  594 ;  1  Leach  C.  C.  534. 
t4  Rep.  44b ;  5  Gray  85. 
tl7  Q.  B.  325. 
§Heard  Crim.  PI.  119. 
1|2  Gray  501. 
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But  when  the  word  "or"  is  used  in  a  statute  in  the 
sense  of  "to  wit,"  that  is,  in  explanation  of  what  pre- 
cedes, and  making  it  signify  the  same  thing,  a  complaint 
or  indictment  which  adopts  the  words  of  the  statute  is 
well  framed.  Thus,  "ten  counterfeit  bank-bills  or  prom- 
issory notes"  is  good.* 

Sec.  1792.  THE  RULE  AS  TO  DUPLICITY 
APPLIES  TO  CRIMINAL  PLEADING.— Du- 
plicity means  double  pleading  in  the  sense  that  several 
distinct  matters  are  alleged  in  support  of  a  single  de- 
mand, any  one  of  which  would  sufficiently  support  the 
demand.  The  general  rule  in  reference  to  crimes  is,  that 
two  or  more  crimes  cannot  be  joined  in  the  same  count 
in  an  indictment.  But  there  are  exceptions  to  this  rule. 
Thus  if  two  crimes  are  of  the  same  nature,  and  con- 
nected may,  or  must,  constitute  but  one  legal  offence, 
they  should  be  included  in  one  charge.  Examples  of 
which  are  assault  and  battery,  and  burglary.f  So  of- 
fences may  be  alleged  cumulatively,  and  though  any 
one  of  them  would  make  a  good  charge,  several  of 
them  may  be  charged  in  the  same  indictment.!  So  a 
man  may  be  charged  in  a  single  count  with  an  assault 
upon  two  persons,  and  be  convicted  by  proof  of  an  as- 
sault u2)on  either. §  So  matters,  however  multifarious, 
that  together  constitute  but  one  connected  proposition 
or  point,  will  not  make  a  pleading  double.  || 


*2  Gray  502 ;  8  Mass.  59 ;  4  Mo.  474. 

t20  Pick.  356 ;  105  Mass.  586. 

J9  AUen  269. 

§107  Mass.  208;  12  Cush.  615. 

I|35  Me.  9. 
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An  objection  to  an  indictment  or  complaint  for  du- 
plicity should  be  taken  by  motion  to  quash,  demurrer, 
or  motion  to  compel  the  prosecutor  to  confine  himself 
to  one  charge,  and  can  seldom  be  effective  in  arrest  of 
judgment  after  verdict.* 

Sec.  1793.  IF  ONE  MATERIAL  PART  OF 
AN  INDICTMENT  IS  REPUGNANT  TO  AN- 
OTHER, THE  WHOLE  IS  VOID.— It  is  a  gen- 
eral rule  of  criminal  pleading  that  if  one  material  part 
of  an  indictment  is  repugnant  or  inconsistent  with  an- 
other material  part,  the  whole  is  void.f  But  if  the  con- 
tradictory or  repugnant  matter  is  nonsense,  and  follows 
a  sensible  and  consistent  averment,  the  latter  will  not 
defeat  the  indictment,  but  may  be  rejected  as  surplus- 
age.! 

Sec.  1794.  SURPLUSAGE  IS  TO  BE  AVOID- 
ED.— As  a  rule  surplusage  does  not  destroy  or  vitiate 
an  indictment  except  where  it  is  contrary  to  the  matter 
preceding.  By  surplusage,  in  this  connection,  is  meant 
any  unnecessary  matter,  of  whatever  descrij^tion. 
Criminal  pleadings  should  avoid  surplusage  and  pro- 


*119  Mass.  195;  44  N.  H.  624;  8  N.  H.  163. 

t2  Hawk.  P.  C.  Ch.  25,  Sec.  62. 

t5  East  244 ;  1  Salk.  324.  "The  general  rule  is,  it  is  a  fault 
if  a  pleading  be  inconsistent  with  itself,  or  repugnant.  But 
there  is  this  exception,  that  if  the  second  allegation,  which 
creates  the  repugnancy,  is  merely  superfluous  and  redundant,  so 
that  it  may  be  rejected  from  the  pleading,  without  materially 
altering  the  general  sense  and  effect  it  shall  in  that  case  be 
rejected  as  surplusage,  especially  after  verdict."  Heard  Crim. 
PI.  132. 
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lixity,  and  make  the  allegations  as  brief  and  terse  as 
certainty  of  statement  will  allow.  The  evil  effect  of 
surplusage  is  that  the  party  who  has  pleaded  with  such 
unnecessary  j>articularity  has  to  sustain  an  increased 
burden  of  proof,  and  incurs  greater  danger  of  failure 
at  the  trial.  For,  unless  the  allegations  are  absolutely 
unnecessary,  and  can  be  rejected  from  consideration 
without  injury  to  the  plea,  they  must  be  proved  as 
pleaded,  especially  if  such  allegations  are  descriptive 
of  the  identity  of  some  legally  essential  item  in  the 
charge.* 

The  rule  in  both  civil  and  criminal  cases  is,  that  if 
the  whole  of  the  statement  can  be  stricken  out  without 
destroying  the  accusation  and  charge  in  the  one  case, 
and  the  plaintiff's  right  of  action  in  the  other,  it  ic  not 
necessary  to  prove  the  particular  allegation ;  but  if  this 
cannot  be  done  without  getting  rid  of  a  part  essential  to 
the  accusation  or  cause  of  action,  then,  though  the  aver- 
ment be  more  particular  than  it  need  have  been,  the 
whole  must  be  proved,  or  the  action  or  indictment  can- 
not be  maintained. t 

Surplusage  is  not  a  ground  for  demurring  to  an  in- 
dictment, the  maxim  being  that  ''utile  per  inutile  non 
vitiatur/'  Such  immaterial  and  unnecessary  allegation 
may  be  rejected  as  surplusage  on  trial,  motion  in  arrest 
of  judgment,  or  on  error,  if  the  indictment  can  be  sup- 


*7  Allen  571 ;  10  A.  &  E.  693;  3  Summer  15;  12  Mass.  438; 
15  Me.  476;  24  Conn.  286. 

fHeard  Crim.  PI.  135;  7  Allen  299;  118  Mass.  452. 
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ported  without  them.    Of  course,  such  rejection  has  no 
effect  on  the  indictment. 

Sec.  1795.  CONCLUSIONS  AND  PRESUMP- 
TIONS OF  LAW  NEED  NOT  BE  STATED; 
FACTS  WITHIN  THE  KNOWLEDGE  OF 
THE  DEFENDANT  MAY  BE  STATED  GEN- 
ERALLY.— In  an  indictment  it  is  unnecessary,  as  a 
general  rule,  to  state  conclusions  or  presumptions  of 
law.*  And,  if  it  appear  that  the  facts  are  more  pe- 
culiarly within  the  knowledge  of  the  defendant  they 
may  be  alleged  generally.f 

Sec.  1796.  ALLEGATIONS  OF  INTENT 
AND  KNOWLEDGE  HOW  MADE.— Where  any 

general  intent  is  essential  to  the  offence,  it  may  be  al- 
leged generally,  in  the  terms  of  the  definition  of  the 
offence  that  the  act  was  wilfully,  maliciously  or  unlaw- 
fully done  or  omitted,  according  to  the  description  of 
the  offence.  But  where  by  statute,  or  by  the  ingredients 
of  the  offence,  a  particular  intention  is  essential  to  a 
crime,  or  a  criminal  act  is  attempted  but  not  accom- 
plished, and  the  evil  intent  only  can  be  punished,  it  is 
necessary  to  allege  the  intent  with  distinctness  and  pre- 
cision, and  to  support  the  allegation  by  proof.  Where 
the  offence  consists  in  doing  an  unlawful  or  criminal 
act  the  intention  will  be  presumed  and  need  not  be  al- 
leged or  proved.     The  intent,  in  the  latter  case,  being 


*2  Leach  C.  C.  938;  14  Pick.  212;  12  Gray  326;  Heard 
Crim.  PI.  143. 

t3  M.  &  Sel.  14 ;  5  Term  Rep.  607. 
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drawn  as  a  legal  result  from  the  act,  and  is  proved  by 
proof  of  doing  the  act.* 

In  some  cases  the  law  has  adopted  certain  technical 
expressions  to  indicate  the  intention  with  which  an  of- 
fence is  committed ;  and  in  such  cases  the  intention  must 
be  expressed  by  the  prescribed  word  or  words,  and  no 
other.  Thus,  treason  must  be  laid  to  have  been  done 
"traitorously;"  all  felonies,  whether  at  common  law  or 
created  by  statute,  to  have  been  done  "feloniously;" 
burglary  is  laid  to  have  been  done  "feloniously  and  bur- 
glariously," and  with  intent  to  commit  a  particular  fel- 
ony; murder,  "feloniously  and  of  his  malice  afore- 
thought;" forgery,  "feloniously  and  with  intent  to  de- 
fraud."! 

Wherever  a  statute  makes  a  guilty  knowledge  part 
of  the  definition  of  an  offence,  such  knowledge  is  a  ma- 
terial fact  which  must  be  expressly  averred;  otherwise 
if  the  statute  simply  prohibits  the  act  generally,  and  is 
silent  as  to  intention.  So  where  a  particular  knowledge 
on  the  part  of  the  offender  renders  his  acts  criminal, 
the  fact  of  his  having  such  knowledge  must  be  expressly 
averred.! 

Sec.  1797.  WHERE  TECHNICAL  TERMS 
OR  WORDS  OF  ART  HAVE  BEEN  MADE  ES- 
SENTIAL TO  THE  DESCRIPTION  OF  AN 
OFFENCE    THEY    MAY   BE    USED.— Certain 


♦Heard  Crini.  Tl.  145-6;  2  Allen  180. 

t*  Stephen  Com.  370;  Archb.  Grim.  PI.  61,  62.     (18th  cd.) 

$2  Mason  143;  Heard  Crim.  PI.  151  ;  12  Cush.  499;  7  Allen 

357;  2  Met.  190;  2  Cush.  577.     No  express  form  of  words  is 
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long  accepted  terms  or  words  of  art  have  become  so 
inseparably  connected  with  distinct  offences  that  no 
other  expression  is  allowed  to  replace  them.  Thus 
"feloniously,"  "burglariously,"  "murder,"  "ravish," 
"feloniously  stole,  took  and  carried  away,"  and  the  like, 
must  be  used  in  describing  the  respective  crimes  to 
which  they  refer.* 

Where  the  indictment  Is  upon  a  statutory  offence,  and 
the  statute  fully  and  precisely  describes  the  facts  and 
circumstances  which  constitute  the  offence,  with  no  im- 
plied exceptions  or  qualifications  including  or  exclud- 
ing certain  persons  or  facts,  then  an  indictment  which 
pursues  the  very  words  of  the  statute,  is,  in  general, 
sufficient.  But  if  any  one  of  the  ingredients  above  men- 
tioned be  omitted  or  misstated,  it  is  ground  for  de- 
murrer, motion  in  arrest  of  judgment,  or  writ  of  error. 
Such  a  defect  is  not  aided  by  verdict,  nor  supplied  by 
the  general  conclusion  contra  formam  statuti.f  The 
statutes  defining  offences  often  use  general  terms  and 
comprehensive  descriptions,  and  in  such  cases  if  the 
mere  wording  of  the  statute  was  followed  in  the  indict- 
ment no  offence  would  be  charged,  as  the  indictment 
must  charge  the  offence  with  certainty  and  particular- 

ity- 

If  there  is  an  exception  in  the  enacting  clause  of  a 
statute  stating  a  criminal  offence,  the  indictment  must 


necessary  in  making  the  averment  of  knowledge,  "unlawfully, 

knowingly  and  designedly,"  is  good. 

*2  Hawk.  P.  C.  ch.  25,  Sec.  55;  11  Pick.  438;  13  Q.  B.  446- 
tl2  Wheat.  460;  92  U.  S.  225;  101  Mass.  27. 
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show  by  a  negative  averment,  that  the  defendant,  or 
the  subject  of  the  indictment,  does  not  fall  within  the 
exception.  But  where  the  exception  is  in  a  subsequent 
clause  or  statute,  or,  though  in  the  same  section,  yet  if  it 
be  not  incorporated  with  the  enacting  clause  by  any 
words  of  reference,  it  is  in  that  case  matter  of  defence 
for  the  defendant  to  show,  and  need  not  be  negatived  in 
the  indictment.* 

Sec.  1798.  OF  THE  CONCLUSION  OF  AN 
INDICTMENT.— At  the  common  law  an  indictment 
was  formally  concluded  by  the  words,  "against  the 
peace  of  the  said  State  or  Commonwealth."  Under 
the  statutory  offences  the  conclusion  is,  "Contrary  to 
the  form  of  the  statute  (or  statutes)  in  such  case  made 
and  provided." 

In  general,  where  the  offence  has  been  created  by 
statute,  or  raised  from  a  misdemeanor  to  a  felony,  or 
revised  or  altered  from  what  it  was  at  common  law,  the 
indictment  should  conclude  "against  the  form  of  the 
statute,"  in  addition  to  "against  the  peace."! 

Sec.  1799.  :M0TI0N  TO  QUASH  THE  IN- 
DICTMENT, WHEN  IT  MAY  BE  MADE.— A 
motion  to  quash  should  be  made  where  an  indictment 
is  so  defective  on  the  face  of  it  that  no  judgment  could 
be  given  upon  a  conviction.     The  motion  is  addressed 


♦Heard  Crim.  PI.  179,  citing  Com.  v.  Hart,  11  Cush.  130: 
s.  c.  2  Lecad.  Crim.  Cas.  1 ;  17  Wall.  168;  121  Mass.  47.  "Not 
being  then  and  there,"  etc.,  is  the  customary  form  of  a  negative 
allegation. 

fKeard  Crim.  PI.  254. 
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to  the  discretion  of  the  court,  and  when  well  taken  will 
generally  be  sustained.  In  some  States  the  statutes  re- 
quire that  any  formal  defect  apparent  on  the  face  of  an 
indictment  must  be  taken  advantage  of  by  demurrer  or 
motion  to  quash.* 

Sec.  1800.  ORDER  AND  TIME  OF  PLEAD- 
ING. — When  brought  to  the  bar  and  arraigned,  the 
prisoner  either  confesses  the  charge,  stands  mute  of 
malice,  or  does  not  answer  directly  to  the  charge,  which, 
by  statutory  enactment,  may  be  entered  as  a  plea  of  not 
guilty;  or  pleads  to  the  jurisdiction  or  in  abatement — 
or  demurs — ^or  pleads  specially  in  bar — or  generally, 
that  he  is  not  guilty.  When  he  has  any  special  matter 
to  plead  in  abatement  or  in  bar,  or  if  the  indictment  is 
demurrable,  he  should  plead  it,  or  demur  at  the  time  of 
arraignment,  before  the  plea  of  not  guilty.f 

Sec.  1801.  THE  PLEA  OF  GUILTY  IS  A 
CONFESSION  OF  THE  OFFENCE,  AND 
MAY  BE  EXPRESS  OR  IMPLIED.— An  express 
plea  of  guilty  is  where  the  defendant  confesses  in  open 
court  that  he  is  guilty  of  the  crime  with  which  he  is 
charged,  which  is  the  highest  conviction  that  can  be 
made.  This  plea  may  be  received  after  the  plea  of  "not 
guilty"  has  been  entered.  The  plea  of  guilty  is  a  con- 
fession of  all  the  facts  duly  charged  in  the  indictment, 
and  a  waiver  of  all  merely  technical  objections  in  the 
indictment.    If  it  is  made  upon  a  full  comprehension  of 


*1  Cush.  189;  16  Gray  601;  10  Allen  193. 
fHeard  Crim.  PI.  202. 
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all  the  facts,  nothing  further  is  to  be  done  but  award 
sentence.* 

An  implied  confession  or  plea  of  nolo  contendere,  as 
it  is  technically  called,  like  a  demurrer,  admits  for  the 
purposes  of  the  case  all  the  facts  which  are  well  pleaded, 
but  is  not  to  be  used  as  an  admission  elsewhere.  It  is  in 
the  discretion  of  the  court  to  receive  or  reject  this  plea. 
An  imj^lied  confession  is  explained  to  be  where  a  de- 
fendant in  a  case  not  capital,  does  not  directly  own  him- 
self guilty,  but  in  a  manner  admits  it  by  yielding  to  the 
mercy  of  the  court,  and  desiring  to  submit  to  a  small 
fine;  which  if  received  and  a  fine  imposed  ends  the  in- 
dictment, but  if  it  is  not  received  does  not  estop  the  ac- 
cused from  2)leading  not  guilty  to  the  same  facts. f 

Sec.  1802.  OF  A  PLEA  TO  THE  JURISDIC- 
TION.— In  order  to  have  jurisdiction  to  punish  an  of- 
fence committed  by  a  person,  the  court  must  have  juris- 
diction of  the  offence,  of  the  person,  and  the  punish- 
ment awarded  must  be  one  which  it  is  competent  to  in- 
flict for  the  offence.  A  plea  to  the  jurisdiction  is  made 
where  an  indictment  is  returned  before  a  court  which 
has  nc  cognizance  of  the  offence.  This  plea  may  be 
made  without  answering  to  the  crime  charged.  And  if 
it  appears  either  from  the  face  of  the  record  or  from 
extrinsic  evidence  that  there  is  a  want  of  jurisdiction, 
the  court  will  quasli  tlie  indictment  after  plea  pleaded.J 


*12  Allen  172;  101  Mass.  210;  12  Allen  155. 

12  Hawk.  P.  C.  Ch.  31,  Sec.  3;  12  Allen  165;  9  Pick.  207. 

JHeard  Crim.  PL  266. 
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Sec.  1803.    OF  A  PLEA  IN  ABATEMENT.— 

A  plea  in  abatement  does  not  go  to  the  merits  of  the 
indictment,  and  is  usually  for  a  misnomer  of  the  de- 
fendant, and  an  error  in  this  respect  must  be  taken  ad- 
vantage of  by  plea  in  abatement.  It  is  a  dilatory  plea, 
and  must  be  pleaded  with  certainty  to  every  intent.  If 
one  indicted  for  a  misdemeanor  pleads  misnomer  in 
abatement,  and  the  issue  is  found  against  him  he  cannot, 
as  a  matter  of  right,  plead  over;  otherwise  if  the  plea 
is  demurred  to  and  found  insufficient  as  a  matter  of 
law.  The  reason  for  this  is  that  if  a  man  pleads  a  fact 
which  he  knows  or  ought  to  know  to  be  false,  and  the 
verdict  is  against  him,  it  ought  to  be  final.  If  the  judg- 
ment is  for  the  defendant  on  such  a  plea,  it  is  that  the 
indictment  be  quashed.  The  accused  may  then  be  re- 
indicted for  the  same  offence  in  his  correct  name;  and 
he  will  be  estopped  from  denying  that  he  is  not  properly 
designated,  t 

Sec.  1804.  OF  A  DEMURRER.— The  province 
of  a  demurrer  is  to  object  to  the  sufficiency  of  the  in- 
dictment or  complaint.  It  is  an  excuse  for  not  plead- 
ing, and  therefore  is  held  to  admit  for  the  purpose  of 
the  case  all  the  facts  well  pleaded  in  the  indictment  de- 
murred to,  but  such  admission  does  not  prevent  the  ac- 
cused from  afterwards  pleading  "not  guilty,"  if  his  de- 
murrer is  not  sustained.* 

18  East  107;  114  Mass.  280;  3  Pa.  St.  262. 
*At  the  common  law,  on  a  general  demurrer  being  overruled, 
the  court  in  its  discretion,  could  refuse  to  allow  the  accused  to 
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Demurrers  are  of  two  kinds,  general  and  special. 
A  special  demurrer  assigning  some  special  reason  for 
the  objection  to  the  indictment,  while  a  general  one  does 
not.  There  is  no  distniction  between  the  two  in  crim- 
inal pleading,  t 

Sec.  1805.  OF  PLEAS  IN  BAR,  SPECIAL 
AND  GENERAL. — Pleas  in  bar  are  special  and  gen- 
eral. 

Special  pleas  in  bar  are  such  as  preclude  the  court 
from  discussing  the  merits  of  the  indictment,  either  on 
account  of  a  former  acquittal  or  con\'iction,  or  of  some 
subsequent  matter,  operating  in  discharge  of  the  de- 
fendant, as  a  pardon.  Such  special  pleas  in  bar,  are: 
1.  Autrefois  acquit.  2.  Autrefois  convict.  3.  Pardon. 
That  is,  a  former  acquittal,  a  former  conviction,  or  a 
pardon. 

1.  Autrefois  Acquit.  The  plea  of  former  acquit- 
tal, as  well  as  that  of  former  conviction,  results  from 
the  fundamental  maxim  of  criminal  jurisprudence,  that 
no  man  shall  be  twice  put  in  jeopardy  for  the  same  of- 
fence {Nemo  debet  bis  vexari  pro  eadem  causa)  .*    This 


plead  over  and  pronounce  sentence  as  upon  a  confession.  4  Cox 
C.  C.  42,  44 ;  2  C.  &  K.  509 ;  1  Denison  C.  C.  565 ;  otherwise  if 
the  demurrer  was  special,  L.  R.  3  H.  L.  323;  54  Me.  570;  110 
Mass.  491.     In  this  country,  the  judoincnt  is  respondeat  ouster. 

f"By  a  demurrer  the  defendant  refers  it  to  the  court,  to 
pronounce  whether,  admitting  the  matters  of  fact  alleged  against 
him  to  be  true,  they  do  in  point  of  law,  constitute  him  guilty  of 
an  offence  sufficiently  charged  against  him."  Heard  Crim.  PI. 
271. 

*5  Rep.  61.     "It  is  only  the  ipnorant  and  presumptious  who 
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principle  is  preserved  and  sanctioned  by  the  federal 
and  state  constitutions  as  a  sacred  maxim. t 

A  man  is  "put  in  jeopardy"  in  the  constitutional 
sense,  when  he  is  put  to  trial  before  a  court  of  com- 
petent jurisdiction  on  a  sufficient  indictment,  and  has 
been  legally  convicted  or  acquitted  by  the  verdict  of  a 
jury,  as  appears  by  the  record  thereof  remaining  in  the 
court  where  the  verdict  was  returned. $ 

The  mode  of  procedure  upon  a  plea  of  former  acquit- 
tal is,  first  to  ascertain  whether  the  prisoner  could  have 
been  lawfully  convicted  on  the  first  indictment  of  the 
crime  charged  in  the  second;  and  then  to  ascertain 
whether  he  was  charged  by  that  indictment  with  that 
crime.  The  first  branch  of  this  question  is  matter  of 
law  to  be  decided  by  the  court,  and  the  second  a  ques- 
tion of  fact  for  the  jury.  The  identity  of  the  offence 
may  be  shown  by  the  testimony  of  witnesses  who  ap- 
peared before  the  grand  jury  as  to  what  they  swore; 
by  a  grand  juryman;  by  the  prosecutor;   or  any  evi- 


would  propose  that  a  man  should  be  liable  to  be  again  accused 
after  a  judgment  regularly  given,  pronouncing  him  to  be  inno- 
cent." Per  L.  C.  J.  Campbell  in  Regina  v.  Bird,  2  Denison, 
C.  C.  216. 

f'Nor  shall  any  person  be  subject,  for  the  same  offence,  to 
be  twice  put  in  jeopardy  of  life  or  limb."  U.  S.  Const.  This 
clause  is  construed  as  being  equivalent  to  the  common  law  prin- 
ciple, that  no  person  shall  be  twice  tried  for  the  same  offence. 
97  U.  S.  520;  12  Pick.  501. 

t97  U.  S.  520;  4  Mass.  477;  111  Mass.  404;  16  Iowa  239; 
1  N.  H.  257. 
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dence  which  would  show  what  crime  was  the  subject  of 
inquiry.* 

The  fact  that  an  original  indictment  was  quashed, 
abated  or  adjudged  bad  on  demurrer,  or  that  judgment 
thereon  is  arrested  or  reversed  for  a  defect  therein,  does 
not  show  that  the  accused  has  been  in  jeopardy,  within 
the  meaning  of  the  constitutional  provision.  And  where 
by  reason  of  some  defect  in  the  record,  the  trial  has 
proved  abortive,  the  defendant  was  not  lawfully  liable 
to  suffer  judgment  for  the  offence  charged  against  him 
in  the  first  indictment,  he  has  not  been  in  jeopardy,  so 
as  to  be  entitled  to  plead  a  former  acquittal  or  convic- 
tion in  bar  of  a  second  indictment  for  the  same  crime, f 

2.  Autrefois  Convict.  This  is  a  plea  of  former  con- 
viction, and  is  a  defense  for  the  same  reason  as  that  of 
former  acquittal,  under  the  maxim  as  to  not  being  pun- 
ishable twice  for  the  same  offence.  The  same  rules  ap- 
ply to  it  as  to  the  plea  of  former  acquittal.? 

3.  Pardon.  A  pardon  may  be  pleaded  in  bar  to 
the  indictment;  or,  after  verdict,  in  arrest  of  judgment; 
or,  after  judgment,  in  bar  of  execution.  But  it  should  be 
pleaded  at  the  first  opportunity  offered  the  defendant. § 

The  only  general  plea  in  bar,  is  the  general  issuc^ 
which  is  "not  guilty."  Upon  this  plea  the  defendant 
may  show  that  he  did  not  commit  the  offence,  or  any 
matter  which  would  justify  or  excuse  it.     So  the  fact 


♦Heard  Crim.  PL  290,  291. 

t97  U.  S.  520;  13  Allen  5.54;  105  Mass.  189;  17  Iowa  329. 

|12  Pick.  501. 

§109  Mass.  323;  7  Pet.  150. 
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that  the  offence  has  been  barred  by  the  statute  of  limita- 
tions may  be  shown  under  the  general  issue. t 

Upon  a  plea  of  not  guilty  it  is  incumbent  upon  the 
State  to  prove  affirmativelj''  every  fact  and  circum- 
stance  constituting  the  offence  as  stated  in  the  indict- 
ment. 

Sec.  1806.  OF  THE  VERDICT.— The  verdict 
is  the  decision  of  the  jury  at  the  close  of  the  trial.  In 
all  cases  of  treason  and  felony  it  is  required  to  be  de- 
livered in  open  court  in  the  presence  of  the  accused. 
In  cases  of  misdemeanor  this  is  not  essential.  And  it 
is  said  to  be  doubtful  if  it  can  be  received  and  recorded 
on  Sunday.? 

The  verdict  is  delivered  by  the  foreman.  And  the 
assent  of  all  the  jurors  to  a  verdict  pronounced  by  the 
foreman  in  their  presence  and  hearing  is  conclusively 
presumed.  § 

Where  the  verdict  delivered  plainly  amounts  to  an 
acquittal  in  its  legal  effect,  as  where  it  is  "guilty  of  an 
assault,  but  in  self-defence,"  the  court  should  direct  an 
acquittal;  but  if  the  verdict  is  expressed  in  doubtful 
terms,  the  court  should  explain  to  the  jurors  the  points 
by  which  their  verdict  should  be  governed,  and  send 
them  back  to  reconsider  it.* 

"The  verdict  in  a  criminal  case  is  either  general,  on 
the  whole  charge  which  the  jury  are  at  liberty  to  find 


12  Lowell  267. 

J125  Mass.  205;  L.  R.  1  Q.  B.  317. 
§Archb.  Crim.  PL  176  (19th  ed.). 
♦Heard  Crim.  PI.  300. 
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in  all  cases,  both  upon  the  law  and  the  fact  of  the  case; 
or  partial  J  as  to  a  part  of  the  charge,  as  where  the  jury 
convict  the  defendant  on  one  or  more  counts  of  the  in- 
dictment and  acquit  him  of  the  residue;  or  special, 
where  the  facts  of  the  case  alone  are  found  by  the  jury, 
the  legal  inference  to  be  derived  from  tliem  ])eing  re- 
ferred to  the  court;  whether,  for  instance,  on  the  facts 
stated,  the  crime  is  murder,  manslaughter,  or  no  crime 
at  all."t 

The  court  has  the  right,  and  in  some  cases  is  in  duty 
bound  to  require  the  jury  to  reconsider  their  verdict, 
and  alter  it,  the  second,  and  not  the  first,  is  the  true  ver- 
dict of  the  jury.  So  the  jury  themselves  may  rectify 
their  verdict,  after  it  has  been  delivered,  and  before 
leaving  their  seats,  and  the  verdict  will  stand  as 
amended. $ 


fHeard  Crim.  PL  300;  4  Steph.  Com.  433. 
|14  Gray  366;  125  Mass.  206;  103  Mass.  214. 


PART  II. 

THE  LAW  OF  EVIDENCE. 


CHAPTER  I. 

THE    SUBJECT   INTRODUCED   AND   DEFINED. 

Sec.  1807.  EVIDENCE  IS  A  BRANCH  OF 
ADJECTIVE  LAW,  AND  MAY  BE  CLASSED 
AS  A  PART  OF  THE  LAW  OF  PROCEDURE. 

— The  subject  of  law  is  divided  into  two  great  branches, 
one  of  which  is  designated  "substantiative  law,"  and 
has  to  do  with  the  determination  and  definition  of  rights, 
duties  and  liabilities  of  persons  and  property;  the  other 
is  designated  "adjective  law,"  and  is  concerned  with  the 
administration  of  the  law,  and  the  enforcement  of  rights 
in  just  and  orderly  methods.  Evidence  is  a  part  of  this 
adjective  law,  and  is  also  said  to  fall  under  the  branch 
of  adjective  law  known  as  "procedure"  since  it  is  em- 
ployed to  obtain  individual  rights  in  particular  cases.* 
It  is  the  purpose  of  the  law  of  evidence  to  decide:    1. 


*"Its  leading  purpose  is  to  secure  the  presentation  of  mat- 
ters of  fact  in  such  methods  and  by  such  means  as  will  enable 
the  court  or  jury  trying  the  case  to  reach  a  just  and  correct 
decision  upon  the  questions  of  fact  in  dispute  between  the  par- 

165 
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What  facts  may,  and  what  may  not  be  proved  in  a 
particular  case.  2.  What  sort  of  evidence  must  be 
given  of  a  fact  which  may  be  proved.  3.  By  whom  and 
in  what  manner  the  evidence  must  be  produced  by  which 
any  fact  is  to  be  proved.  While  these  divisions  do  not 
include  all  the  law  of  evidence,  they  are  helpful  in  the 
study  of  the  subject.    Thus: 

1.  Under  the  first  head, — what  facts  may,  and  what 
may  not  be  proved, — it  is  a  rule,  that  the  facts  in  issue, 
or  the  facts  relevant  to  the  issue  may  be  proved. 

2.  As  to  the  sort  or  kind  of  evidence  that  must  be 
given, — it  is  a  rule,  that  the  best  evidence  which  is  capa- 
ble of  being  produced  must  be  given. 

3.  Under  the  third  head, — by  whom  and  in  what 
manner  must  the  evidence  be  produced, — we  have  the 
rule  that  the  evidence  must  be  produced  by  the  person 
upon  whom  the  burden  of  proving  it  is  imposed  by  the 
issue. 


ties  by  whom  the  forensic  contest  is  waged.  It  determines  the 
qualifications,  rights  and  privileges  of  witnesses  and  the  mode  in 
which  they  shall  make  oath  or  affirmation  to  testify  to  the  truth. 
It  prescribes  and  regulates  the  manner  of  introducing  and  pre- 
senting evidence,  and  it  lays  down  rules  for  determining  the 
competency  of  evidence,  and  for  determining  the  competency 
and  qualifications  of  witnesses.  Its  rules  provide  for  the  mode 
of  securing  the  attendance  of  witnesses,  and  for  the  mode  of 
conducting  the  examination  of  witnesses ;  it  provides  means  and 
measures  for  securing  the  inspection  of  documentary  evidence; 
it  provides  for  the  method  of  proving  the  execution  of  written 
instruments,  and  it  provides  for  the  inspection  of  persons  and 
things."     EUiot  on  Evidence,  Sec.  1. 
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Sec.  1808.  CONFIDENCE  IN  HUMAN 
TRUTHFULNESS  NECESSARY  IN  THE  ES- 
TABLISHMENT OF  FACTS.— Evidence  deals 
with  facts,  and  the  method  of  proving  facts  is  by  wit- 
nesses. Evidence  has  nothing  whatever  to  do  with  the 
law,  and  is  concerned  solely  with  the  facts  in  the  case ;  so 
that  where  the  laws  of  a  foreign  State  are  in  issue,  they 
must  be  proved  in  the  same  manner  as  other  questions 
of  fact;  that  is,  by  witnesses. 

In  order  that  the  facts  may  be  established  by  wit- 
nesses, there  must  be  reliance  on  such  witnesses,  and 
by  habit  and  experience,  as  well  as  by  necessity,  man- 
kind have  come  to  rely  upon  human  truthfulness  and 
to  be  disposed  to  believe  others.  There  is  also  a  con- 
nection between  collateral  facts  and  circumstances  estab- 
lished in  a  case,  and  the  fact  in  controversy,  which  ex- 
perience shows  may  be  relied  upon,  and  this  is  also  a 
basis  of  belief  along  with  that  of  reliance  upon  human 
testimony.* 

Sec.  1809.  EVIDENTIARY  FACTS  ARE  ES- 
TABLISHED IN  A  JUDICIAL  INVESTIGA- 
TION.— The  investigation  of  matters  of  fact  in  a  court 
of  law  differs  from  the  establishment  of  facts  as  between 
man  and  man  in  the  ordinary  affairs  of  life.  The  rea- 
son being  that  in  a  court  of  justice  there  must  be  more 
care  and  certainty  in  the  method  followed  on  account 
of  the  serious  results  which  would  follow  from  a  mis- 
take, which  in  criminal  cases  might  involve  the  sacrifice 


*i  Qr<5enleaf  Ev.,  Sees.  8-11. 
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of  human  life  itself.  The  law,  which  is  founded  largely 
on  experience,  for  the  best  interests  of  justice  excludes 
certain  statements  or  kinds  of  testimony  in  a  "legal  in- 
vestigation," which  might  be  relied  upon  in  the  ordinary 
affairs  of  life  outside  of  courts  of  justice,  where  such 
exclusionary  rules  do  not  prevail,  and  which  are  known 
as  "extra-judicial." 

Thus  the  existence  of  a  fact  at  some  time  in  the  past 
is  ascertained  in  one  of  two  ways,  aside  from  personal 
observation:  First,  by  information  derived  mediately 
or  immediately  from  those  who  have  actual  knowledge 
of  the  fact.  Second,  by  means  of  inference  from  facts 
already  established.  In  a  judicial  investigation  the  first 
of  these  ways  is  regarded  as  too  unreliable  to  be  used  in 
the  establishment  of  facts.  The  law  therefore  interferes 
and  provides  certain  exclusionary  rules  which  narrow 
the  sources  of  information  that  may  be  used  in  ascer- 
taining facts.  The  law  interferes  not  only  to  shut  out 
certain  testimony  and  thereby  provide  more  certain  tests 
of  truth  than  is  necessary  or  practical  in  the  ordinary 
affairs  of  life,  but  also  annexes  an  artificial  effect  to  par- 
ticular evidence  which  would  not  otherwise  belong  to  it. 
Therefore,  in  a  judicial  investigation,  "matters  that 
might  otherwise  seem  admissible  are  regarded  as  too 
remote  or  as  calculated  to  mislead  and  confuse  or  to 
raise  collateral  issues,  and  the  statements  of  third  per- 
sons not  under  oath  and  not  subject  to  cross-examina- 
tion are  not  regarded  as  made  under  such  circumstances 
•as  to  entitle  them  to  be  admitted  when  they  come  under 
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what  is  known  as  the  hearsay  rule.  So,  there  are  many 
facts  and  circumstances,  and  matters  of  opinion  or  rep- 
utation that  are  exckided,  although  they  might  influence 
the  judgment  of  persons  investigating  the  controversy, 
and  might  he  heard  or  shown  in  evidence  if  there  were 
no  rules  of  law  or  evidence.  Practical  considerations 
and  experience  have  douhtless  influenced  the  courts  and 
thus  moulded  our  law  of  evidence  to  a  great  extent.  The 
system  is  the  outgrowth,  largely,  of  such  experience, 
policy,  and  tradition  or  precedent,  and  is  such  as  has 
been  thought  best  calculated,  within  the  bounds  of  prac- 
ticability, to  get  at  the  truth  and  subserve  the  ends  of 
justice."* 

Sec.  1810.  MEANING  OF  A  FACT.— The  word 
"fact,"  though  commonly  used,  and  apparently  simple,  is 
rather  an  elusive  one  when  it  is  sought  to  be  defined.  It 
is  said  to  be  "an  event,  occurrence,  circumstance,  or 
mental  state."t  A  fact  in  the  abstract  may  be  defined 
as  "an  actual  reality  or  verity — something  absolutely 
and  inflexibly  true — something  which  has  actually  ex- 
isted or  does  exist — some  event  which  has  actually  oc- 
curred or  does  occur.J  But  the  word  fact  as  used  in  evi- 
dence cannot  be  said  to  involve  such  a  positive  abstrac- 
tion, and  is  said  to  be  incapable  of  adequate  definition, 
though  it  involves  the  conception  of  a  thing  as  existing 
or  being  true.    It  is  not  limited  to  what  is  visible  or  tan- 


*1  Elliot  on  Ev.  Sec.  10. 
fElliot  on  Ev.  Sec.  8. 
JBurrill's  Circ.  Ev.  218. 
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gible,  so  that  mere  thoughts,  intentions,  and  states  of 
the  mind,  are  to  be  regarded  as  facts.* 

Sec.  1811.  EVIDEXCE,  AND  LAW  OF  EVI- 
DE^XE  DEFINED.— Evidence  in  its  legal  accepta- 
tion is  defined  to  be  the  legal  means,  exclusive  of  mere 
argument,  by  which  an  alleged  fact  is  established  or  dis- 
proved.! 

The  law  of  evidence  includes  all  the  rules  or  prin- 


*Thayer's  Ev.  191.  Facts  are  sometimes  spoken  of  as  posi- 
tive facts  and  negative  facts.  A  negative  fact  is  nothing  more 
than  the  non-existence  of  a  positive  or  affirmative  fact.  And 
the  existence  of  a  positive  fact  Is  equivalent  to  the  non-exist- 
ence of  an  opposite  negative. 

Matter  of  fact  and  matter  of  law  are  thus  distinguished :  A 
matter  of  fact  Is  anything  which  Is  the  subject  of  evidence;  a 
matter  of  law  is  the  general  law  of  the  land,  of  which  the  court 
will  take  judicial  notice,  without  any  proof,  or  without  any 
testimony  or  evidence  being  Introduced. 

t Taylor's  Ev.  Sec.  1 ;  31  Cal.  201. 

"Evidence  Includes  the  reproduction  before  the  determining 
tribunal,  of  the  admissions  of  the  parties  and  of  facts  relevant 
to  the  issue."  Dr.  Wharton's  definition,  cited  in  Elliot  on  Ev. 
Sec.  6. 

"The  word  'evidence,'  in  legal  acceptation,  includes  all  the 
means  by  which  any  alleged  matter  of  fact,  the  truth  of  which 
is  submitted  to  Investigation,  Is  established  or  disproved."  1 
Greenleaf  on  Ev.  (15th  ed. )  Sec.  1. 

"  'Judicial  evidence'  may  be  defined  as  the  evidence  received 
by  courts  of  justice  In  proof  or  disproof  of  facts,  the  existence 
of  which  comes  in  question  before  them."  Best  on  Evidence 
(Chamberlayne's  cd.)  Sec.  11. 

"  'Evidence'  means :  1 .  Statements  made  by  witnesses  in 
court  under  a  legal  sanction,  in  relation  to  matters  of  fact  under 
inquiry ;  such  statements  are  called  oral  evidence.  2.  Documents 
produced  for  the  Inspection  of  the  court  or  judge;  such  docu- 
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ciples  created  and  existing  under  the  common  law,  by 
statutes,  and  the  decisions  of  the  courts.  The  courts  in 
theory,  apply  the  general  principles  of  the  law  of  evi- 
dence to  particular  cases,  and  do  not  declare  rules  for 
the  government  of  such  cases.  The  law  of  evidence  per- 
tains to  matters  of  fact,  and  not  to  matters  of  law ;  the 
purpose  of  the  law  of  evidence  is  to  assist  in  procuring 
the  primary  evidentiary  facts  in  relation  to  the  issue  at 
bar.* 

Sec.  1812.  SOURCES  OF  EVIDENCE.— The 
sources  of  evidence  are  the  common  law;  the  statutes; 
and  the  decisions  of  the  courts;  though  the  latter  is 
said  to  be  an  interpretation  of  the  common  or  statutory 
law  rather  than  an  independent  source  of  evidence.  The 
earliest  decisions  recognizing  rules  of  evidence  are  quite 
ancient,  though  they  do  not  run  as  far  back  as  do  the 
rules  of  pleading.f 

Among  the  earliest  writers  who  have  arranged  and 
classified  the  rules  of  evidence,  as  Blackstone  classified 
and  arranged  the  common  law,  is  Baron  Gilbert,  whose 
treatise  is  the  earliest  accessible  work  and  was  first  pub- 
lished about  the  year  1700. 


ments  are  called  documentary  evidence."  Stephen's  Digest  of 
Ev.  Art.  1. 

"That  which  is  legally  submitted  to  a  jury  to  enable  them 
to  decide  upon  the  questions  in  dispute  or  issue,  as  pointed  out 
by  the  pleadings,  and  as  distinguished  from  all  comment  and 
argument  is  termed  evidence."     Starkio  Ev.  Sec.  3. 

♦Elliot  on  Ev.  Sec.  5;  9  Johns.  396;  12  Eng.  L.  &  Eq.  115; 
100  Ind.  422. 

fl  Term  Rep.  707  (1790)  :  1  Wm.  Bl.  365. 
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The  next  important  work  on  the  subject  is  that 
known  as  "Phillips  on  Evidence,"  supplemented  in  this 
country  by  notes  of  Cowan  and  Hill,  of  New  York. 
This  American  edition  was  published  in  1839  from  the 
seventh  English  edition.  The  fifth  American  edition  of 
this  work  was  published  in  1867,  and  contains  notes  by 
J.  Edwards.  Another  English  work  on  evidence  is  that 
by  Starkie,  which  has  reached  its  tenth  American  edi- 
tion, edited  by  Geo.  Sharswood,  1876.  A  small  com- 
pendium of  evidence,  known  as  Peek's  Compendium, 
was  first  published  in  this  country  in  1824,  from  the  fifth 
English  edition. 

The  first  edition  of  the  noted  work  of  Simon  Green- 
leaf  on  evidence  was  published  in  1842,  and  has  reached 
its  fifteenth  edition.  Taylor's  Evidence,  is  an  English 
work  professed  to  be  founded  on  Greenleaf's  American 
treatise,  running  through  several  editions  from  1848  to 
1884. 

Best's  "Principles  of  Evidence"  is  an  English  work, 
originally  published  in  1849,  numerous  editions  of  which 
have  been  published.  Another  English  work  is  the  small 
book  by  James  F.  Stephen,  known  as  "Stephen's  Di- 
gest of  Evidence,"  first  issued  in  1876,  and  which  has 
reached  its  third  American  edition,  dated  1896.  The 
first  edition  of  Wharton's  Evidence  was  issued  in  1877, 
and  it  has  reached  its  third  edition. 

Another  later  English  work  on  Evidence  is  by  J.  P. 
Taylor,  an  American  edition  of  which  has  been  pub- 
lished with  notes  by  Chamberlayne. 
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One  of  the  most  recent  works  on  the  subject  is  the 
work  of  Byron  K.  and  William  F.  Elliot,  and  known 
as  "Elliot  on  Evidence,"  it  is  a  four  volume  work  and 
the  first  volume  was  issued  in  190  i.  For  the  various 
special  subjects  under  the  law  of  evidence  no  better 
authorities  can  be  found  than  "The  American  and  Eng- 
lish Encyclopedia  of  Law,"  and  The  Lawyer's  Reports 
Annotated. 

Sec.  1813.  OF  THE  VARIOUS  KINDS  OF 
EVIDENCE— EXPLANATION  OF  THE 
TER:MS  USED.— With  regard  to  the  nature  and 
quality  and  the  source  of  belief,  evidence  is  said  to  be 
demonstrative  or  moral,  direct  or  circumstantial.  With 
reference  to  its  legal  character  and  grade  it  is  primary 
or  secondary,  prima  facie  or  conclusive;  and  with  refer- 
ence to  its  legal  character  and  admissibility,  evidence  is 
either  competent  or  incompetent,  relevant  or  irrelevant. 
Other  terms  used  in  describing  the  kinds  of  evidence 
are:  documentary  or  written;  parol  or  extrinsic;  real 
evidence;  cumulative ;  corroborative;  conclusive  and 
satisfactory.  A  short  explanation  of  these  terms  wall 
now  be  given. 

Sec.  1814.  SAME  SUBJECT— DEMONSTRA- 
TIVE xVND  MORAL  EVIDENCE.— Demonstra- 
tive evidence  is  that  which  is  capable  of  being  demon- 
strated, and  is  therefore  free  from  all  possibility  of  er- 
ror, as  mathematical  demonstrations  and  experiments.* 
Moral  evidence  includes  all  evidence  not  obtained  from 


*1  Greenleaf  Ev.,  Sec.  1. 
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demonstration  or  intuition,  and  is  the  common  sort  of 
evidence  employed  to  prove  matters  of  fact.* 

Sec.  1815.  SAME  SUBJECT— DIRECT  EVI- 
DENCE.— By  direct  evidence  is  meant  that  which  goes 
directly  to  show  the  existence  or  non-existence  of  a  mat- 
ter of  fact  HI  issue.  Thus,  if  the  very  facts  in  question 
are  within  the  personal  and  actual  knowledge  of  the 
witness,  his  testimony  in  regard  to  them  is  said  to  be  di- 
rect and  positive  evidence.  So  evidence  furnished  by 
the  production  and  inspection  of  a  thing  or  object  in 
court,  as  a  writing,  without  resort  to  other  evidence,  m- 
ference  or  presumption,  may  be  classed  as  direct  evi- 
dence. And  perhaps  any  evidence  which  goes  directly 
to  establish  the  factum  prohandum  may  be  called  direct 
evidence.! 

Sec.  1816.  SAME  SUBJECT— CIRCUM- 
STANTIAL EVIDENCE.— Circumstantial  evi- 
dence tends  to  prove  the  principal  fact,  or  question  in 
issue,  not  directly,  but  inferentially  and  indirectly,  by 
or  through  the  medium  of  other  facts,  which  are  styled 
evidentiary  facts,  the  establishing  of  which  by  a  process 


♦Elliot  on  Ev.  Sec.  13;  13  Neb.  527. 

("In  one  sense  there  is  but  little  direct  or  positive  proof,  or 
such  proof  as  is  acquired  by  means  of  one's  own  senses ;  all 
other  evidence  is  presumptive,  but  in  common  acceptation,  direct 
and  positive  evidence  is  that  which  is  communicated  by  one  who 
has  knowledge  of  the  fact."  Bouv.  Law  Diet.,  tit.  Evidence. 
See  Starkie  Ev.  19;  1  Phill.  Ev.  116;  5  Cush.  295. 
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of  special  inference  tends  to  show  the  existence  of  the 
principal  fact.* 

Sec.  1817.  SAME  SUBJECT— PRIMARY 
AND  SECONDARY  EVIDENCE.— By  primary 
evidence  is  meant  the  best  evidence  of  which  the  case  is 
in  its  nature  susceptible.  This  refers  to  the  quality  of 
the  evidence  rather  than  the  quantity,  and  is  not  neces- 
sarily the  strongest  or  greatest  amount  of  evidence  in 
the  case.  It  is  said  to  be  "such  evidence  as  may  be 
called  for  in  the  first  instance,  upon  the  principle  that 
its  non-production  gives  rise  to  a  reasonable  suspicion 
that  if  produced  it  would  tend  against  the  fact  al- 
leged."! 

Secondary  evidence  admits  or  presupposes  more 
original  sources  of  information,  but  is  admitted  both 
because  it  tends  to  prove  the  fact  in  issue,  and  because 
the  best  or  primary  evidence  cannot  be  obtained.  Thus, 
in  case  a  written  contract  is  in  question,  the  contract  it- 
self is  the  best  or  primary  evidence  of  what  it  contains, 
but  secondary  evidence  by  witnesses  who  had  seen  it, 
would  be  admissible  after  the  contract  was  shown  to 
have  been  lost  or  destroyed.! 

Sec.  1818.  SAME  SUBJECT— PRIMA  FACIE 
AND  CONCLUSIVE  EVIDENCE.— Prima  facie 
evidence  is  that  which  without  contradiction  or  explana- 


*CommonwcaIth  v.  Webster,  5  Cush.  295;  62  Am.  Dec.  179; 
113  Mo.  475;  Burrill's  Circ.  Ev.  4. 

fAbbott's  Eaw  Diet.  448;  17  Md.  67;  58  Tex.  680;  Elliot  on 
Ev.  Sec.  16. 

$122  Ind.  427;  56  Fed.  Rep.  786;  98  Mich.  168. 
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tion  appears  sufficient  to  support  a  fact  in  issue.  It  is 
not  conclusive,  in  that  it  may  be  rebutted  or  explained 
away  by  other  evidence.* 

Conclusive  evidence,  in  law,  means  evidence  which 
is  not  capable  of  being  contradicted,  and  which  is  of 
such  weight  that  the  court  is  required  to  regard  the  fact 
as  established,  and  therefore  exclude  evidence  tending 
to  disprove  it.f  In  a  more  popular  sense,  it  means  such 
evidence  as  uncontradicted  conclusively  establishes  the 
fact  to  which  it  relates  and  controls  the  decision  thereon. 

Sec.  1819.  SAME  SUBJECT— COMPETENT 
AND  INCOMPETENT  EVIDENCE.— By  com- 
petent evidence  is  meant  that  which  is  by  the  rules  of  law 
fit  and  appropriate  to  establish  the  matter  of  fact  in  dis- 
pute, or  "that  which  the  very  nature  of  the  thing  to  be 
proved  requires."!  Incompetent  evidence  is  such  as  is 
not  fit  and  appropriate  to  the  issue,  or  is  excluded  by 
the  rules  governing  the  competency  of  witnesses. 

Sec.  1820.  SAME  SUBJECT— RELEVANT 
AND  IRRELEVANT  EVIDENCE.— What  con- 
stitutes relevant  evidence  will  be  considered  at  length 
hereafter,  at  present  it  is  sufficient  to  state,  that  in  gen- 
eral, to  be  relevant,  evidence  "must  have  some  logical 
connection  with  or  relation  to  a  fact  in  issue  so  as  to  as- 
sist in  getting  at  the  truth  of  it."§ 


*104  N.  Car.  566;  97  Mass.  230;  144  Ind.  463. 
fll  Am.  &  Eng.  Encyc.  of  Law  (2d  cd.)  491 ;  63  Iowa  599. 
JBouv.  Law  Diet.,  tit.  Competent  Ev. 

§Elliot  on  Ev.  Sec.  21.     "The  meaning  of  the  word  relevant, 
as  applied  to  testimony,  is  that  it  directly  touches  upon  the  issue 
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Sec.  1821.  SAME  SUBJECT— DOCUMENT- 
ARY OR  WRITTEN  EVIDENCE.— Document- 
ary evidence  embraces  all  evidence  obtained  from  writ- 
ten instruments  or  documents,  and  includes  all  material 
substances  on  which  matters  capable  of  being  under- 
stood are  represented,  whether  by  writing  or  other  mark 
or  symbol. t 

Sec.  1822.  SAME  SUBJECT— PAROL  AND 
EXTRINSIC  EVIDENCE.— By  parol  evidence  is 
meant  oral  evidence,  produced  by  spoken  words  from 
the  witnesses.  It  also  is  used  to  designate  evidence  that 
need  not  be  in  writing,  whether  it  is  or  not,  in  which 
sense  it  is  synonjTiious  with  extrinsic  evidence,  meaning, 
evidence  independent  and  outside  of  a  writing  the  con- 
struction or  effect  of  which  is  in  question.! 

Sec.  1823.  SAME  SUBJECT— REAL  EVI- 
DENCE.— Real  evidence  is  a  term  used  to  denote  that 
class  of  evidence  presented  to  the  senses  of  the  court  or 
jury,  as  where  a  visible  object  is  presented  for  their  in- 
spection, as  evidence  of  its  existence  and  condition.* 

Sec.  1824.  SAME  SUBJECT— CUMULATIVE 
AND  CORROBORATIVE  EVIDENCE.— Cumu- 
lative evidence  is  defined  as  evidence  of  the  same  kind 
and  to  the  same  point  as  that  already  given. § 

which  the  parties  have  made  by  their  plcadin<:js,  so  as  to  assist 
in  getting  at  the  truth  of  it." — By  the  Court,  in  Platncr  v. 
Platner,  78  N.  Y.  90-95.     See  Stephen's  Digest  of  Ev.  Art.  1. 

fElHot  on  Ev.  See.  22. 

JBouv.  Law  Diet.,  tit.  Extrinsic  Ev. ;  35  N.  Y.  375. 

*135  111.  522;  113  Mass.  136;  76  Mich.  173. 

§100  Ind.  315;  2-t  Pick.  246;  38  W.  Va.  727. 
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Corroborative  evidence  is  additional  evidence  tending 
to  prove  similar  facts,  or  facts  which  fortify  and  sub- 
stantiate evidence  already  given.  Such  evidence  is  ad- 
missible, but  in  the  discretion  of  the  court  the  extent  of 
it  may  be  limited. 

Sec.  1825.  SAME  SUBJECT— SATISFAC- 
TORY EVIDENCE.— The  expression  "satisfactory 
evidence"  is  used  occasionally  as  meaning  such  an 
amount  or  weight  of  evidence  as  is  requisite  to  deter- 
mine the  issue  in  a  particular  case.$ 

Sec.  1826.  OF  THE  MEANING  OF  THE 
WORDS  "TESTIMONY"  AND  "PROOF."— 
The  word  "testimony,"  though  commonly  used  as 
synonymous  with  "evidence,"  means  what  is  said  by  the 
witnesses  upon  the  stand,  which  may  or  may  not  be  so 
in  accordance  with  the  rules  of  evidence  to  be  entitled 
"evidence."  The  word  "proof"  means  the  result  of  evi- 
dence, or  its  effect,  while  evidence  is  the  means  or  me- 
dium of  proof.  But  these  words  are  also  commonly 
used  in  the  same  sense.  § 


J86  Iowa  420 ;  55  Neb.  317. 
§36  Iowa  106. 


CHAPTER  II. 

OF  THE  RULE  REQUIRING  THE  BEST  EVIDENCE. 

Sec.  1827.  IT  IS  A  GENERAL  RULE  THAT 
THE  BEST  EVIDENCE  MUST  BE  PRO- 
DUCED WHICH  IS  CAPABLE  OF  BEING 
PRODUCED. — One  of  the  most  general  and  far- 
reaching  rules  of  evidence  is  that  the  best  evidence  of 
which  a  matter  is  susceptible  must  always  be  produced. 
This  rule  is  said  to  lie  at  the  foundation  of  nearly  all 
the  principles  of  evidence,  and  is  never  lost  sight  of  in 
determining  the  admissibility  of  evidence.  It  applies 
alike  to  oral  and  documentary  evidence.*  The  rule  is 
based  upon  the  presumption  that  if  better  evidence  is 
withheld  and  less  important  and  inferior  evidence  pre- 
sented, that  hi  all  likelihood  the  better  evidence  would 
not  support  the  contention  of  the  party,  and  is  therefore 
kept  back.  The  requirement  that  the  best  evidence  must 
be  produced  therefore  tends  to  prevent  fraud  and  also 
bring  out  the  most  original  evidence. t  The  rule  only 
extends  to  quality  and  not  to  quantity,  so  that  all  wit- 
nesses having  a  legitimate  knowledge  of  the  fact  in  dis- 
pute, or  subject  of  investigation,  may  testify,  though 
some  may  be  better  informed  than  others.J 


*1  Best  on  Ev.  (Morgan's  ed.)  Sec.  87. 
jG  Pet.  352. 

$128  Pa.  St.  442;  5  L.  R.  A.  515;  81   Mich.  75;  22  AU. 
974;  73  Miss.  387. 
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Sec.  1828.  THE  BEST  EVIDENCE  RULE 
RESULTS  IN  A  DIVISION  OF  EVIDENCE 
INTO    PRIINIARY    AND    SECONDARY.— The 

rule  that  the  best  evidence  must  be  produced,  leads  to 
the  division  of  evidence  into  primary  and  secondary,  or 
original  and  unoriginal,  as  the  two  classes  are  sometimes 
called.  In  the  profession  primary  evidence  is  denoted 
by  the  word  "original,"  and  secondary  evidence  by  the 
expression  "hearsay,"  though  not  all  secondary  evidence 
is  to  be  classed  as  hearsay.  The  word  hearsay  has  a  set- 
tled meaning,  though  it  is  varied  to  some  extent  by  the 
different  writers  on  the  subject  of  evidence.  Evidence 
which  is  not  primary  or  original  is  sometimes  called  un- 
original; also  second-hand,  derivative,  and  substitution- 
ary as  well  as  hearsay.  The  word  "secondary"  will  be 
used  in  this  discussion  in  connection  with  written  evi- 
dence, as  denoting  a  substitute  for  the  written  evidence, 
where  the  written  evidence  itself  has  been  lost  or  de- 
stroyed. 

In  the  discussion  of  oral  evidence  we  will  use  the  word 
"original"  and  "hearsay,"  as  they  are  the  terms  ordinar- 
ily used  by  the  profession.  Where  the  contents  of  a 
written  instrument  are  in  question,  oral  evidence  cannot 
be  considered  and  admitted  as  original  or  primary  evi- 
dence, since  nothing  can  be  considered  so  authentic  as  to 
what  it  contains  as  the  letter  itself.  But  if  the  letter  is 
lost,  and  its  contents  are  in  question,  secondary  evidence 
must  of  necessity  be  admissible.* 


'16  Pick.  '227 ;  81  Wis.  135 ;  125  111.  653. 
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Sec.  1829.  MEAXIXG  OF  "PRINCIPxVL 
FACT"   AND    "EVIDENTIARY   FACT."— The 

fact  sought  to  be  proved  is  called  the  "principal  fact," 
and  the  facts  which  tend  to  establish  the  principal  fact 
are  termed  "evidentiary  facts."  Evidentiary  facts  are 
explained  to  mean  facts  affording  evidence  or  proof  of 
a  fact  having  an  independent  probative  force  of  its  own. 

Sec.  1830.  EXPLANATION  OF  BEST  EVI- 
DENCE RULE.— The  rule  requiring  the  best  evi- 
dence to  be  produced,  means  that  the  evidence  must 
be  of  such  a  character  as  to  have  an  independent  pro- 
bative force  of  its  own,  and  not  derive  its  force  from, 
through,  or  under  some  other  fact,  as  is  the  case  in  sec- 
ondary evidence.  Again,  it  is  said  that  the  best  evi- 
dence must  indicate  from  its  own  character  that  there  is 
no  better  evidence  back  of  it.  The  testimony  of  a  living 
witness  to  be  original  evidence  must  be  in  reference  to 
facts  which  came  under  the  cognizance  of  his  senses. 
But  since  the  rule  relates  to  the  quality  of  the  evidence 
and  not  to  the  quantity,  it  only  operates  to  exclude  such 
evidence  as  indicates  more  original  sources  of  informa- 
tion. The  word  "best"  therefore  does  not  extend  to 
discriminate  between  witnesses  equally  qualified  to  tes- 
tify to  the  same  fact  or  facts.  The  credit  to  be  given 
witnesses  is  to  be  determined  by  the  jury,  and  not  by 
rules  of  evidence  in  advance.  The  rule  in  practice 
amounts  to  this,  that  the  best  /abrade  of  evidence  must 
be  adduced. 
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Sec.   1831.     HEARSAY       EVIDENCE      EX^ 
PLAINED.— Hearsay  evidence  is  that  kind  of  evi- 
dence or  testimony  from  a  witness  in  a  legal  proceed- 
ing, which  depends  solely  or  in  part  for  its  truth  or 
falsity  in  the  first  instance,  upon  the  statement  of  some 
other  person  than  the  witness,  and  having  in  and  of  it- 
self no  evidentiary  force.*     To  illustrate,  in  a  case  of 
assault  and  battery,  A  is  called  as  a  witness,  and  asked 
if  he  knew  which  of  the  parties  to  the  suit  struck  the 
other  first.    A  in  fact  did  not  see  the  matter,  but  was 
told  by  B  which  one  of  the  parties  struck  first.    A's  evi- 
dence, therefore,  is  hearsay,  depending  solely  for  its 
truth  or  falsity  upon  the  statement  of  some  other  per- 
son than  the  witness,  which  statement  from  such  other 
person  not  being  sworn  to  or  subject  to  cross-examina- 
tion is  regarded  as  of  no  evidentiary  force. 

Sec.  1832.  AS  A  GENERAL  RULE  HEAR- 
SAY EVIDENCE  IS  TOTALLY  INADMISSI- 
BLE— REASONS.— As  a  general  rule  hearsay  evi- 
dence is  totally  inadmissible,  but  there  are  numerous 
exceptions  and  qualifications  to  the  general  rule  to  be 


*7  A.  &  E.  313 ;  46  Md.  154 ;  62  Ind.  175.  The  term  hearsay 
is  applied  to  that  which  is  written  or  done  by  others,  as  well 
as  that  which  is  spoken.     102  Mass.  67 ;  44  la.  229. 

"Hearsay  is  that  kind  of  evidence  which  does  not  derive  its 
force  solely  from  the  credit  due  to  the  witness,  but  rests  also 
in  part  upon  the  veracity  and  competency  of  some  other  person, 
from  whom  the  witness  may  have  received  his  information. — 
Phillips  Ev.  185;  110  U.  S.  574. 
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hereafter  noted.     The  chief  reasons  for  holding  hear- 
say evidence  inadmissible  are: 

1.  The  party  against  whom  such  evidence  is  offered 
has  no  opportunity  of  cross-examining  the  original 
source  from  which  it  is  derived. 

2.  The  deposing  witness,  that  is,  the  witness  testi- 
fying, though  he  may  in  good  faith  attempt  to  speak 
correctly,  may  have  imperfectly  heard,  misunderstood, 
or  inaccurately  remembered  the  statement  which  he  at- 
tempts to  repeat.  Also  the  witness  if  dishonest  may  in- 
tentionally swear  to  a  false  statement. 

3.  The  original  statement  is  not  delivered  under  the 
sanction  of  an  oath,  or  in  the  presence  of  a  court  of  jus- 
tice, or  others  who  may  be  cognizant  of  the  truth  or 
falsity  of  the  matter;  neither  is  it  delivered  with  that 
careful  deliberation  with  which  oral  testimony  comes 
from  the  witness  stand;  or  with  that  opportunity  on 
the  part  of  the  judge  and  jury  to  observe  the  deport- 
ment of  the  person  making  the  statement,  which  is  the 
case  when  a  person  appears  as  a  witness. 

4.  Though  the  deposing  witness  himself  delivers  his 
testimony  under  the  sanction  of  an  oath,  yet  he  may 
have  no  real  fear  of  the  penalty  of  the  law  if  he  speak 
falsely.  He  may,  therefore,  intentionally  pervert  the 
original  statement,  or  entirely  fabricate  it. 

5.  Abuses  would  be  likely  to  arise  from  a  non-dis- 
crimination by  juries  between  original  and  second-hand 
evidence,  and  the  force  and  weight  that  ought  to  be 
given  to  each. 

The  rule  excluding  hearsay  will  be  applied  notwith^ 
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standing  the  fact  that  no  better  evidence  can  be  found, 
and  it  is  certain  that  if  it  be  rejected  no  other  evidence 
can  possibly  be  obtained.  Thus,  if  one  person  be  an  eye- 
witness to  the  commission  of  a  crime,  and  then  tell  an- 
other what  he  saw,  the  testimony  of  the  second  party  as 
to  what  was  told  him  would  not  be  admissible  though 
the  party  telling  him  had  since  died.  The  party  who  is 
simply  informed  of  a  fact  by  someone  else  knows  noth- 
ing whatever,  of  his  own  personal  knowledge,  as  to  the 
facts  or  right  of  the  parties,  and  is  therefore  not  al- 
lowed to  testify.* 

Sec.  1833.  OF  EXCEPTIONS  TO  THE  GEN- 
ERAL RULE  EXCLUDING  HEARSAY  EVI- 
DENCE.— As  it  is  impossible  and  impracticable  that 
the  witnesses  to  an  event  should  be  present  in  all  cases 
where  the  event  is  in  dispute,  the  rule  excluding  hearsay 
evidence  of  necessity  has  been  honeycombed  with  numer- 


*14  Gray  394;  7  Crancli  290;  157  Ind.  179;  143  111.  571. 
Neither  is  hearsay  admissible  on  the  ground  that  it  tends  to 
corroborate  other  testimony.  Illustrations  of  objectional  testi- 
mony on  the  ground  of  being  hearsay  are :  The  testimony  of 
a  cashier  in  a  bank  that  no  officer  of  the  bank  had  knowledge 
of  a  defence  to  a  note ;  statements  of  a  deceased  subscribing 
witness  to  a  will  as  regards  its  execution,  etc. ;  25  Ind.  App. 
341 ;  114  U.  S.  232;  162  Mass.  137;  157  Ind.  179.  Writings 
may  be  excluded  as  being  mere  hearsay  evidence,  thus,  where 
the  question  in  dispute  is  the  age  of  the  insured  in  an  action 
on  an  insurance  policy,  printed  obituary  notices,  an  engraved 
coffin-plate,  the  certificate  of  the  board  of  health,  all  based  upon 
the  information  given  by  the  undertaker,  are  held  inadmissible. 
201  Pa.  St.  363 ;  94  U.  S.  593 ;  79  Md.  375 ;  66  N.  J.  Law  385 ; 
67  Cal.  458, 
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ous  exceptions,  some  of  which  are  claimed  by  certain 
authors  to  be  independent  rules  rather  than  exceptions 
to  the  rule  excluding  hearsay.*  But  whether  classed  as 
exceptions  to  the  general  rule  or  independent  rules  is 
not  material  so  long  as  it  is  understood  that  certain 
kinds  of  evidence  are  admissible  notwithstanding  the 
rule  excluding  hearsay.  These  various  classes  of  cases 
in  which  the  hearsay  rule  is  not  applicable  are  known  in 
law  as  "declarations,"  and  may  be  classified  as  follows: 

1.  Declarations  where  the  fact  whether  the  declara- 
tion was  made  or  not,  and  not  its  truth  or  falsity  is  in 
issue. 

2.  Declarations  relating  to,  or  a  part  of  the  res 
gestae. 

3.  Declarations  relating  to  bodily  or  mental  feel- 
ings. 

4.  Declarations  relating  to  pedigree. 

5.  Declarations  of  deceased  persons  against  in- 
terest. 

6.  Dying  declarations. 

7.  Declarations  relating  to  matters  of  public  and 
general  rights. 

8.  Reported  testimony  and  certain  declarations  un- 
der oath. 

9.  Declarations  relating  to  ancient  documents  and 
matters. 

These  so-called  exceptions  to  the  hearsay  rule  are 
sometimes  differently  classified  by  the  various  authors 


♦See  Greenleaf  on  Ev. ;  Thayer's  Ev.,  Sec.  520  et  seq. 
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on  evidence,  but  may  all  be  considered  under  the  above 
classification.* 

I.    or  DECL.VRATIONS   WHERE  THE  FACT^  WHETHER  THE 

DECLARATION  WAS  MADE  OR  NOT,  AND  NOT  ITS 

TRUTH   OR  FALSITY  IS  IN   ISSUE. 

Sec.  1834.  WHERE  THE  ISSUE  IS 
WHETHER  OR  NOT  THE  STATEMENT 
WAS  MADE  IS  REALLY  ORIGINAL  EVI- 
DENCE.— When  the  question  is  whether  or  not  state- 


*Elliot  on  Ev.  gives  the  following  as  exceptions  under  the 
hearsay  rule : 

"1.  Dying  declarations.  2.  Declarations  in  cases  of  pedi- 
gree. 3.  Declarations  as  to  matters  of  public  or  general  inter- 
est. 4.  Public  documents.  5.  Ancient  documents,  ancient  pos- 
sessions, and  other  ancient  matters.  6.  Entries  and  declarations 
against  interest.  7.  Account  books  of  parties  to  the  litigation. 
8.  Entries  and  declarations  of  third  parties  made  in  the  regular 
course  of  duty  or  business.  9.  Declarations  bearing  upon  the 
physical  or  mental  condition  of  the  declarant,  or  upon  his  inten- 
tion. 10.  Declarations  which  are  a  part  of  some  fact  or  trans- 
action (res  gestae)  that  is  itself  admissible.  11.  Reported  testi- 
mony and  certain  declarations  under  oath." — Sec.  331. 

"In  addition  to  all  these  ancient  and  always  approved  prac- 
tices in  their  simple,  original  shape,  operating  as  qualifications 
of  the  hearsay  prohibition,  there  have  come  in  many  extensions 
of  them;  as  when  oral  declarations  of  deceased  persons  against 
interest  were  received,  and,  in  England,  even  oral  declarations 
of  deceased  persons  in  the  course  of  duty  or  business.  And 
not  only  has  the  scope  of  these  old  titles  been  enlarged,  but  new 
exceptions  have  been  made;  or  perliaps  they  are  rather  old  ones 
coming  to  be  recognized  and  formulated ;  such  as  those  relating 
to  the  res  gestae,  i.  e.,  declarations  which  are  a  part  of  some  fact 
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ments  were  made,  and  not  as  to  their  relation  to  the 
fact  in  controversy,  it  is  apparent  that  the  testimony  of 
a  witness  hearing  the  statements  made  would  be  original 
evidence  of  the  fact  of  their  ])eing  made,  and  such  testi- 
mony is  not  hearsay,  though  sometimes  classed  as  an 
exception  to  the  rule  excluding  hearsay.  So  when  the 
question  is  as  to  whether  a  party  acted  prudently,  wisely, 
or  in  good  faith,  the  information  on  which  he  acted, 
whether  true  or  false  is  original  evidence.  The  question 
is  as  to  what  information  he  had,  and  not  whether  the 
information  was  true  or  false.* 

In  cases  of  slander  and  libel,  where  the  defendant 
denies  the  making  of  the  slanderous  statements,  the  wit- 
nesses who  heard  them  made  are  competent  to  testify; 
as  the  main  question  is,  as  to  whether  or  not  the  state- 
ments were  made.  Such  testimony  is  original  and  has 
evidentiary  force  of  its  own,  and  rests  solely  upon  the 
credibility  of  the  witness  from  whom  it  comes. t  The 
rule  is  applicable  in  cases  of  malicious  prosecution  where 
the  question  is  whether  the  defendant  acted  with  or  with- 
out probable  cause.?  So  replies  made  to  inquiries  at  a 
residence  are  sometimes  admitted  as  original  evidence. 
Thus  the  denial  of  a  servant  that  a  party  is  at  home  may 


itself  admissible,  and  declarations  of  present  intention  or  present 
physical  sensation.  Such  things  are  the  natunil  development  of 
the  subject."    Thayer's  Ev.  520-521. 

*25  N.  J.  L.  566;  103  Iowa  389;  1  Conn.  387;  183  Mass. 
677. 

19  Johns.  45;  84  Mich.  1 ;  74  Cal.  482. 

J32  Mich.  332;  66  Barb.  139:  4  Cush.  217:  16  Ohio  St.  468. 
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be  shown  by  the  testimony  of  a  party  to  whom  it  was 
made.  But  the  fact  as  to  whether  or  not  the  party  was 
home  must  be  shown  by  other  evidence.* 

Sec.  1835.  GENERAL  REPUTATION.— Evi- 
dence of  general  reputation,  when  admissible,  is  consid- 
ered as  original  evidence,  or  as  an  exception  to  the 
hearsay  rule,  though  it  is  composed  of  the  statements  of 
third  persons  not  under  oath. 

General  reputation  is  what  the  general  public  say 
about  a  person  in  the  community  in  which  he  lives.  It 
is  not  the  opinion  or  statement  of  a  single  individual, 
but  the  general  standing  in  the  community  as  a  whole. 
It  does  not  follow  that  a  great  number  of  witnesses  are 
required  to  establish  the  general  reputation  of  a  party. 
It  is  permissible  to  ask  one  witness  what  A's  general 
reputation  is  in  the  community,  but  not  what  a  single 
individual  says  regarding  A.f  General  reputation  being 
a  fact  to  be  established,  it  follows,  that  if  A  tells  B  what 
the  general  reputation  of  C  is,  and  B  undertakes  to  tes- 
tify from  this  information  alone,  his  testimony  is  inad- 
missible as  hearsay  evidence. 

General  reputation  is  admissible  when  the  truth  or 
veracity  of  a  witness  is  attacked,  which  may  always  be 
done.    Otherwise  general  reputation  is  only  admissible 


*8  Daly  518. 

tl22  Mass.  501 ;  63  Mich.  383;  75  Mich.  472;  20  Mich.  105. 
In  the  last  case  it  was  held  that  the  general  reputation  of  the 
unfitness  of  a  railroad  engineer  may  be  admitted  In  evidence 
for  the  purpose  of  charging  the  company  employing  him  with 
knowledge  of  such  unfitness. 
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when  the  very  nature  of  the  proceedings,  or  the  plead- 
ings themselves  are  such  as  to  put  the  character  of  the 
party  in  issue  upon  any  particular  subject.  Otherwise 
the  general  reputation  of  a  party  is  not  admissible  be- 
cause a  party  is  j^resumed  to  be  innocent,  peaceable, 
and  have  a  good  character.  In  criminal  cases  the  char- 
acter of  the  accused  may  not  be  attacked  unless  he  first 
introduces  evidence  in  regard  to  it. 

Sec.  1836.  ^MARKET  VALUE.— The  same  prin- 
ciple which  we  have  been  discussing  in  the  last  section 
applies  as  to  the  proof  of  market  values.  Any  person 
who  knows  what  the  market  value  of  a  thing  is,  may 
testify  on  that  point,  though  he  does  not  deal  with  the 
article  in  question,  and  has  never  bought  or  sold  the 
same.  The  testimony  of  the  witness  in  such  cases  may 
be  based  upon  the  newspaper  quotations,  or  the  state- 
ments of  parties  who  handle  the  goods  concerning  which 
the  inquiry  is  made.* 

In  the  matter  of  proving  market  value  of  jjcrsonal 
property  and  domestic  articles  the  rule  is  rather  liberal. 
In  one  case  a  witness  was  permitted  to  testify  to  value 
on  the  strength  of  having  purchased  but  one  article. t 
Every  man  and  woman  who  keeps  a  house  must  be  pre- 
sumed to  have  sufficient  knowledge  as  to  the  cost  of  fur- 
niture and  other  articles  to  enable  them  to  testify  be- 

*98  Mich.  231  ;  14  Mich.  489;  3  Wall.  114;  31  Mich.  443; 
56  Ohio  St.  68;  60  N.  Y.  469;  163  Ilh  409;  55  Md.  11;  41 
Minn.  548;  70  Iowa  316. 

t70  Iowa  316;  42  Mich.  144. 
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fore  a  jury  as  to  the  market  value  of  such  articles.* 
And  it  seems  that  though  there  is  no  market  value  for 
a  particular  article  at  a  particular  place  or  at  all,  yet 
witnesses  may  testify  to  the  value  of  such  article,  their 
testimony  being  based  upon  the  experience  acquired  in 
the  ordinary  conduct  of  business  affairs,  and  from  means 
of  information  such  as  are  usually  relied  upon  by  men 
engaged  in  business. f 

Sec.  1837.  OTHER  APPARENT  EXCEP- 
TIONS TO  THE  HEARSAY  RULE,  WHICH 
ARE  NOT  HEARSAY  IN  A  STRICT  SENSE. 
— Prior  inconsistent  statements  made  by  a  witness  may 
be  shown  to  impeach  him.  And  statements  by  third 
persons  may  be  narrated  by  a  witness  to  show  how  other 
matters  became  fixed  in  his  memory,  but  statements  so 
narrated  are  not  evidence  of  the  fact  they  purport  to 
deal  with.J  In  the  proof  of  a  parol  or  verbal  contract, 
the  statements  of  the  parties  may  be  proved  by  third 
persons  who  heard  them  in  order  to  establish  what  was 
said  and  done  that  the  jury  may  determine  the  nature  of 
the  contract  entered  into.§ 

Sec.  1838.  WHEN  HEARSAY  EVIDENCE 
IS  ADMITTED  WITHOUT  OBJECTION  IT 
MAY  BE  CONSIDERED  BY  THE  JURY.— The 
failure  to  object  to  evidence  which  would  be  excluded 

*94  Mich.  551. 

193  Mich.  420;  38  Kan.  307;  117  Mass.  523;  58  Vt.  409; 
107  111.  365. 

$117  Mass.  523;  105  Mich.  549;  65  Cal.  307;  78  Ga.  525. 
§7  Gray  155;  8  Cal.  538;  116  Cal.  249. 
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under  the  rule  as  hearsay  evidence,  waives  the  objection 
to  such  evidence,  and  the  jury  may  consider  the  evidence 
along  with  the  rest  giving  it  such  weight  as  they  see 
fit.* 


II.    DECLARATIONS  RELATING  TO,  OR  A  PART  OF  THE  RES 

GESTAE. 

Sec.  1839.  MEANING  OF  THE  TEJIM  RES 
GESTAE.— The  word  "res"  literally  means  "a  thing," 
and  "gestae"  is  from  the  Latin  word  meaning  to  hap- 
pen, take  place,  or  to  be  done.  Hence,  "res  gestae" 
means  things  done,  whether  acts  or  exploits.  As  a  legal 
phrase  in  the  law  of  evidence  it  refers  to  acts  which 
accompany  and  are  a  part  of  the  transaction  in  contro- 
versy, and  tend  to  explain  it.  Therefore,  a  declaration 
to  be  a  part  of  the  res  gestae  must  be  a  part  of  the  things 
done;  of  the  acts  or  events  surrounding  the  thing  in 
controversy  which  is  the  subject  of  legal  proceedings. 

The  res  gestae  may  be  the  principal  fact  or  facts,  or 
may  be  some  of  the  subordinate  facts ;  that  is,  it  may  be 
the  main  litigated  fact,  or  it  may  be  some  fact  relating 
to  and  closely  connected  with  the  main  litigated  fact. 

Sec.  1840.  DECLARATIONS  RELATING  TO, 
OR  A  PART  OF  THE  RES  GESTAE  ARE  AD- 
MISSIBLE WHEN.— Declarations,  which  accom- 
pany and  are  a  part  of  the  fact  or  matter  in  contro- 
versy and  tend  to  illustrate  or  explain  it,  such  transac- 


'16S  Mass.  404;  104  Ind.  70;  30  Wash.  594. 


19^  THE  LAW   OF   EVIDENCE. 

tion  being  itself  admissible,  are  also  admissible  as  be- 
ing so  connected  with  the  transaction  as  to  be  a  part  of 
it.*  The  reasons  or  grounds  on  which  declarations  a 
part  of  the  res  gestae  are  admissible  is  that  they  are  the 
natural  and  spontaneous  utterance  of  the  declarant,  and 
are  so  closely  connected  with  the  transaction  in  contro- 
versy as  to  be  free  from  the  imputation  of  design  or 
premeditation.  And  their  weight  consists  in  showing 
the  actual  and  natural  state  or  feelings  of  the  declarant 
as  to  the  matter  in  controversy  at  or  near  the  time  of  its 
taking  place.f  While  classed  as  exceptions  to  the  rule 
against  hearsay,  such  declarations  may  also  be  consid- 
ered as  having  somewhat  the  characteristics  of  original 
evidence. 

The  following  propositions  are  usually  accepted  as 
controlling  the  admissibility  of  such  declarations  in  evi- 
dence : 

1.  The  declaration  must  be  contemporaneous  with 
the  thing  done,  or  the  litigated  act  to  which  it  relates. 
Or,  to  express  it  differently,  it  must  not  be  a  mere  nar- 
rative of  a  past  transaction. 

2.  It  must  limit,  explain,  or  characterize  the  thing 
done,  or  the  litigated  act,  so  as  in  a  just  sense  to  be  a 
part  of  it,  and  important  to  its  complete  understanding. 

3.  The  declaration  is  not  usually  admitted  as  proof 
of  the  thing  litigated;  that  is,  of  the  act  which  is  being 
inquired  into. 

♦Elliot  on  Ev.,  Sec.  537;  112  Mo.  374;  95  N.  Y.  274;  49 
Ohio  St.  25 ;  95  Mich.  412 ;  104  111.  248. 
fElIiot  on  Ev.,  Sec.  538. 


RULE    UEQUIRING    BEST    EVIDEN'CE.         193 

4.  Declarations  of  strangers  or  by-standers  are  ad- 
missible within  certain  limitations. 

5.  The  declarations  may  be  oral  or  written. 

These  propositions  will  now  be  amplified  and  ex- 
plained in  their  order. 

Sec.  1841.  THE  DECLARATION  MUST  BE 
CONTEMPORANEOUS  WITH  THE  THING 
DONE,  ETC. — Under  the  proposition  that  the  decla- 
ration to  be  admissible  must  be  contemporaneous  with 
the  thing  done,  and  not  a  mere  narrative  of  a  past  trans- 
action, two  things  are  to  be  considered: 

1.  The  sweep  of  the  res  gestae,  by  which  is  meant 
the  time  consumed  by  the  acts  done.  2.  The  meaning 
of  the  word  contemporaneous  in  this  connection. 

1.  As  regards  the  sweep  of  the  res  gestae,  it  may 
include  a  considerable  period  of  time,  or  only  a  moment 
of  time.  In  order,  therefore,  to  determine  the  admis* 
sibility  of  declarations,  it  is  necessary  to  determine  the 
sweep  of  the  res  gestae,  or  the  time  consumed  in  con- 
nection with  the  act.  To  instance,  the  running  of  a 
train  from  Cleveland  to  Chicago  maj^  require  a  day's 
time,  and  the  sweep  of  the  res  gestae  as  to  such  mat- 
ter would  be  the  time  occupied  in  running  the  train 
from  one  point  to  the  other;  again,  if  the  question  is 
the  moving  of  a  train  a  distance  of  ten  feet,  then  the 
sweep  of  the  res  gestae  would  be  the  time  required  in 
doing  so ;  or,  if  a  business  man  completes  several  trans- 
actions or  negotiations  in  a  single  day,  then  the  sweep 
of  the  res  gestae  is  limited  to  the  time  he  is  employed  in 
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accomplishing  each  of  them  separately,  while  if  he  oc- 
cupies several  weeks  in  a  single  transaction,  it  would  be 
correspondingly  extended. 

2.  The  word  contemporaneous  literally  means  agree- 
ing in  point  of  time.  And  it  is  said  that  the  declarations 
must  be  contemporaneous  with  the  act  done,  and  this 
strictness  is  supported  by  the  English  authorities.  But 
according  to  current  American  authorities  the  word  con- 
temporaneous does  not  necessarily  signify  the  concur- 
rence in  point  of  time.  So  that,  if  the  thing  done  con- 
tinues to  exert  a  directing  influence  on  the  mind  of  the 
declarant,  or  if  the  declaration  can  fairly  be  taken  to  be 
the  natural  and  inevitable  outcome  of  the  circumstances 
under  which  it  was  uttered,  it  may  be  said  to  be  contem- 
poraneous, although  it  may  not  be  exact  in  point  of 
time.* 

Sec.  1842.  THE  DECLARATION  MUST 
LIMIT,  EXPLAIN,  OR  CHARACTERIZE 
THE  THING  DONE,  ETC.— The  proposition  that 
the  declaration  to  be  admissible  must  limit,  explain,  or 
characterize  the  thing  done,  or  the  litigated  act  to  which 
it  relates,  so  as  in  a  just  sense  to  be  a  part  of  it,  and  im- 
portant to  its  complete  understanding,  needs  little  ex- 
planation.   It  may  be  said  that  a  declaration  does  limit. 


*22  Ky.  L.  R.  979;  56  N.  Y.  273;  35  Cal.  49;  41  Conn.  55. 
"But  when  the  declarations  stand  isolated,  as,  in  most  cases, 
when  they  are  made  a  considerable  time  before  the  transaction 
or  a  considerable  time  after  it,  they  will  be  rejected."  Elliot  on 
Ev.  Sec.  541;  144  Mass.  244;  76  Pa.  St.  106;  118  111.  384; 
108  Ind.  283. 
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explain  or  characterize  the  tiling  done,  when  the  origin, 
nature,  object,  or  the  motive  of  the  act,  is  the  subject 
of  inquiry.* 

Sec.  1843.  GROUND  OF  THE  RULE  AD- 
MITTING DECLARATIONS  A  PART  OF 
THE  RES  GESTAE.— Passing  for  the  present  the 
other  propositions  controlling  the  admissibility  of  decla- 
rations a  part  of  the  res  gestae,  which  may  be  explained 
under  the  cases  illustrating  the  subject,  it  may  be  said 
that  the  ground  for  the  admission  of  such  declarations 
is  that  ordinarily  a  person  in  the  absence  of  any  motive 
to  speak  falsely,  will  tell  the  truth,  and  the  statements 
referring  to  his  own  acts  and  conduct  as  to  special  trans- 
actions in  which  he  is  engaged  may  be  the  most  likely 
and  characteristic  evidence  as  to  the  true  nature  of 
these  transactions.  The  limitation  of  the  rule  to  declar- 
ations contemporary  with  the  transaction  is  grounded 
upon  the  self-evident  proposition  that  the  language  and 
demeanor  of  a  person  at  the  time  of  doing  a  particular 
act,  is  more  apt  to  be  a  true  disclosure  of  what  is  passing 
in  his  mind  than  any  subsequent  statement. 

Sec.  1844.  LEADING  CASES  ILLUSTRA- 
TIVE OF  THE  EXTENT  AND  LIMITA- 
TIONS OF  THE  ADMISSIBILITY  OF  DEC- 
LARATIONS AS  PART  OF  THE  RES  GES- 
TAE.— An  examination  of  some  of  the  leading:  cases 
may  best  explain  the  extent  and  limitations  of  the  ad- 
missibility of  declarations  as  part  of  the  res  gestae. 


^7  A.  &  E.  313;  38  Kan.  259:  30  Ind.  280. 
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In  the  case  of  Queen  v.  Beddingfield,*  an  English 
case  decided  by  Chief  Justice  Coburn  at  Nisi  Prius, 
the  accused  was  being  tried  for  murder.  A  witness 
was  called  who  had  seen  the  murdered  woman  coming 
out  of  the  house  with  her  throat  cut,  and  was  asked 
if  she  made  any  statement,  to  which  the  reply  was  yes. 
He  was  then  asked  what  the  woman  said,  and  this  ques- 
tion was  objected  to  on  the  ground  that  it  was  no  part 
of  the  res  gestae,  though  the  injury  had  been  inflicted 
but  a  few  moments  before  the  statement  was  made,  and 
the  statement  was,  "See  what  Harry  has  done."  The 
objection  was  sustained  by  the  Chief  Justice  on  the 
ground  that  the  declaration  referred  to  a  past  transac- 
tion. This  case  has  been  criticised  and  cannot  be  re- 
garded as  an  authority  in  America.  It  is  said  that  the 
declaration  should  have  been  admitted  as  being  so  close- 
ly connected  with  the  principal  event,  and  so  near  in 
point  of  time  as  to  preclude  the  possibility  of  being  a 
false  statement. 


*14  Cox  Crim.  Cases,  341.  In  McCarrick  v.  Kealy,  70  Conn. 
642,  it  was  held  that  a  statement  of  a  child  to  her  mother  five 
minutes  after  she  was  injured,  made  while  entering  the  gate, 
crying,  that  Kealy's  dog  had  bitten  her,  was  held  inadmissible; 
the  court  saying,  that  to  render  such  a  statement  admissible  as 
part  of  the  res  gestae  it  must  characterize  or  explain  some 
material  act  which  it  accompanies.  Her  declarations  made  while 
the  injuries  were  being  inflicted  would  be  a  part  of  the  occurrence 
and  admissible,  but  after  the  act  by  which  she  was  injured  had 
been  completed,  they  were  but  a  narrative  of  a  past  event,  and 
objectionable  as  hearsay.  We  think  that  this  decision  is  too 
technical,  and  overlooks  every  element  in  the  admission  of  such 
statements  except  that  of  time. 
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In  an  Indiana  case,*  a  person  was  on  trial  for  the 
murder  of  a  woman;  a  witness  was  called  who  had 
heard  the  injured  woman  scream,  and  had  immediately 
jumped  out  of  bed,  put  on  his  trousers,  boots,  coat  and 
vest  and  ran  to  the  house  about  three  hundred  yards 
distant,  and  found  the  woman  shot.  The  witness  fixed 
the  time  between  hearing  the  scream  and  his  reaching 
the  house  at  about  a  minute  and  a  half  or  two  minutes. 
He  found  the  woman  standing  on  the  floor  distressed 
and  excited  and  crying.  In  the  lower  court  the  witness 
was  permitted  to  testify  under  objection  what  the  wo- 
man said  as  to  her  condition;  the  Supreme  Court  re- 
versed the  decision  of  the  lower  court  on  the  ground 
that  the  statement  should  have  been  excluded  as  in- 
admissible, not  being  a  part  of  the  res  gestae.  But  per- 
haps the  trial  court  was  right,  as  the  declaration  offered 
in  proof  was  so  connected  with  the  main  fact  as  to  form 
with  it  one  continuous  transaction. 

In  Ohio  Railway  v.  Stanley,!  the  case  before  the 
court  was  that  of  an  injury  received  by  a  brakeman 
while  making  a  "running  switch."  About  two  minutes 
after  the  accident  in  which  the  brakeman  was  injured, 
the  engineer  left  his  engine  and  went  about  a  car's 
length  and  heard  the  declarations  of  the  brakeman,  and 
these  declarations  were  admitted  in  evidence  as  part  of 
the  res  gestae. 

In  another  Indiana  case,i  the  declarations  of  the  de- 


*57  Ind.  46. 

t31  N.  W.  180. 

J116  Ind.  566.  In  69  Cal.  533,  where  a  child  wis  run  over 
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ceased  person  were  made  within  two  minutes  after  the 
injury  was  received,  while  he  was  yet  in  the  presence  of 
the  train  and  in  presence  of  the  defective  machinery, 
and  such  declarations  were  received  in  evidence  as  part 
of  the  res  gestae.  It  might  be  asked  what  difference 
it  makes  whether  the  declaration  was  made  in  presence 
of  the  machinery  or  not?  But  this  fact  is  given  em- 
phasis by  the  court,  they  being  considered  silent  wit- 
nesses in  corroboration  of  his  statements,  and  therefore 
excludmg  the  idea  of  calculation  or  ability  to  manufac- 
ture evidence  for  particular  purposes. 

In  a  JVIassachusetts  case  decided  in  1851,*  Justice 
Fletcher  distinguishes  such  declarations  from  hearsay 
evidence,  because  there  is  some  particular  fact  to  which 
the  declaration  is  attached,  and  it  must  be  incident  to 
the  litigated  act.  Such  a  declaration  does  not  depend 
for  its  credit  and  effect  solely  upon  the  statements  of 
the  person  making  it,  but  upon  the  surrounding  facts 
and  circumstances.  Hence  there  must  be  some  main 
act  which  is  itself  admissible  in  evidence,  outside  of  the 
declaration,  and  the  declaration  is  admissible  only  in 
consideration  of  its  bearing  upon  such  main  fact  or  act. 
So  that  the  largest  class  of  cases  in  which  such  declara- 
tions are  admissible  are  those  in  which  the  state  of  mind 

by  a  train,  and  a  witness  went  to  the  engine  and  reached  it  about 
five  minutes  after  the  occurrence,  where  he  heard  the  engineer 
and  brakeman  make  statements  as  to  the  accident.  Tlicse  were 
received  in  evidence  by  the  trial  court,  but  rejected  by  the  Su- 
preme Court. 
*9  Cush.  36. 
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or  motive  with  which  the  act  or  any  part  ot  it  was  done, 
is  the  question  to  be  determined. 

In  Wright  v.  Titum,*  the  question  was  as  to  the 
admissibihty  of  certain  letters  which  were  found  after 
the  death  of  a  person  m  his  private  room,  and  which 
were  claimed  to  bear  upon  the  question  of  his  sanity, 
which  was  the  point  at  issue.  The  question  arose 
whether  there  was  any  act  admissible  in  evidence  which 
these  letters  from  a  third  party  would  qualify,  illustrate 
or  explain.  On  trial  before  the  Barons,  the  letters  were 
rejected.  In  the  Exchequer  Chamber  the  letters  were 
admitted  by  a  divided  court;  the  case  was  re-tried  and 
the  letters  held  inadmissible,  and  on  appeal  to  the  House 
of  Lords  this  decision  was  upheld  by  a  divided  court. 
This  case  shows  how  close  the  question  is  and  how  diffi- 
cult for  the  various  courts  to  draw  the  line  between 
what  is  admissible  and  what  is  not. 

Insurance  Company  v.  Mosleyt  is  a  leading  case  in 
this  country,  which  was  decided  in  1869.  INIosley  held 
an  accident  policy  on  his  life  in  favor  of  his  wife,  and 
to  recover  the  insurance  on  such  a  policy  it  was  neces- 
sary to  show  that  death  was  caused  by  accident.    jMosley 


*5  C.  &  F.  670. 

fS  Wall.  397.  See  also,  3  Ciish.  181 ;  6  C.  &  P.  325.  In  Mur- 
kle  V.  Town  of  Bennington,  52  Mich.  156,  the  statements  of  an 
injured  man  to  his  physician,  at  a  house  where  he  was  removed 
after  the  accident,  and  a  short  distance  from  the  place  of  the 
accident,  were  held  inadmissible  as  a  narrative  of  a  past  trans- 
action. Such  declarations  when  a  part  of  the  res  gestae  are 
admitted  whether  they  are  for  or  against  the  part}'  making  ihem. 
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died  on  July  22,  1866,  and  his  wife  brought  an  action 
on  the  policy,  claiming  that  the  husband  had  met  death 
by  accident.     It  was  claimed  by  Mrs.  Mosley  that  on 
Wednesday  night,  July  18th,  her  husband  got  up  and 
went  out,  between  twelve  and  one  o'clock;  she  did  not 
know  how  long  he  had  been  gone,  but  when  he  came 
back  he  said  he  had  fallen  down  the  back  stairs  and 
almost  killed  himself.     Mosley's  son  who  slept  in  the 
lower  part  of  the  house  and  said  that  when  his  father 
came  in  he  asked  him  what  was  the  matter,  and  he  re- 
plied that  he  had  fallen  down  the  back  stairs  and  hurt 
himself  very  badly.     This  testimony  was  admitted  in 
the  district  court,  and  the  plaintiff  obtained  a  verdict. 
It  w  as  taken  to  the  Supreme  Court  of  the  United  States 
by  the  Insurance  Company,  which  claimed  that  Mosley 
had  died  of  disease,  the  disease  being  congestion  of  the 
brain,  and  that  as  there  were  no  marks  or  bruises  on 
his  body,  and  no  evidence  of  a  fall  except  the  state- 
ments of  the  wife  and  son,  there  was  nothing  to  which 
the  declarations  could  attach  and  they  were  mere  narra- 
tives of  a  past  act,  which  alone  could  not  support  or 
prove  the  fall  itself,  and  without  proof  of  the  fall  there 
was  no  evidence  of  an  accident  and  no  recovery  could 
be  had  on  that  account.    In  the  Supreme  Court,  it  was 
held  competent  to  prove  the  fall  by  the  declarations  of 
Mosley  made  under  the  circumstances  of  the  case,  and 
that  as  to  the  matter  of  the  declarations  being  con- 
temporaneous with  the  main  fact  to  which  they  relate, 
that  time  was  not  the  only  element  governing  the  ad- 
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missibility  of  such  declarations,  but  all  the  circum- 
stances of  the  case  must  be  considered.  It  was  stated 
by  the  court,  that  in  the  complexity  of  human  affairs, 
what  is  done  and  what  is  said,  are  often  so  related  that 
neither  can  be  detached  without  leaving  the  residue  in- 
effectual. To  reject  a  verbal  fact  would  not  infre- 
quently have  the  same  effect  as  to  strike  out  the 
controlling  paragraph  from  a  sentence,  or  the  controll- 
ing sentence  from  its  context.  In  the  ordinary  concerns 
of  life  no  one  would  doubt  the  truth  of  these  declara- 
tions. 

The  case  of  Felton  v.  Amadon*  is  a  good  illustra- 
tion of  the  sweep  of  the  res  gestae  in  certain  cases.  The 
plaintiff  had  brought  an  action  against  the  defendant 
for  enticing  his  unmarried  and  minor  daughter  from 
his  house,  taking  her  to  JNIilwaukee  and  leaving  her  in 
a  brothel.  The  girl's  declarations  were  offered  in  evi- 
dence, some  being  made  at  a  hotel  in  Milwaukee  before 
being  taken  to  the  brothel;  and  others  after  she  had 
arrived  there.  In  the  Supreme  Court  it  was  held  that 
the  declarations  made  at  the  hotel  should  be  admitted 
and  those  at  the  brothel  rejected,  since  the  act  of  en- 
ticing terminated  when  they  left  her  at  the  house,  and 
her   declarations  there   would  be   a   narrative   of   past 


*43  Wis.  242.  See  also  119  U.  S.  99;  16  III.  569;  55  Ark. 
248.  In  the  last  case  the  exclamation  of  another  party  who 
said,  "Here  comes  a  train  running  Into  us !"  might  be  admitted 
where  it  was  made  at  the  time  a  party  hearing  it  had  jumped 
from  a  train  and  thereby  suffered  injuries,  its  purpose  being 
to  show  that  tlio  party  injured  had  acted  prudently. 
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events,  while  those  at  the  hotel  would  be  within  the 
sweep  of  the  res  gestae,  Mdiich  extended  from  the  time 
the  transaction  commenced  mitil  it  closed. 

In  Railway  Co.  v.  Herrick,*  decided  by  the  Supreme 
Court  of  Ohio,  in  1892,  a  man  was  injured  by  an  in- 
coming train,  while  crossing  the  track.  He  had  been 
informed  that  the  train  was  late  and  therefore  that  it 
was  safe  to  cross,  and  he  was  allowed  to  give  in  evidence 
his  knowledge  and  also  the  statement  of  others  on  that 
point.  He  was  also  permitted  to  give  in  evidence  the 
declarations  of  by-standers  as  to  the  fact  that  the  train 
was  late  as  bearing  upon  his  right  to  cross  the  track 
without  contributory  negligence.  The  company  claimed 
that  he  was  on  the  track  without  any  right,  knowing 
that  a  train  was  due.  He  claimed  that  he  was  on  his 
way  to  another  train  that  ran  to  Collins,  and  he  was 
permitted  to  give  in  evidence  his  own  declaration  to  his 
clerk  when  he  left  the  house,  that  he  was  going  to  Col- 
lins. The  court  said  that  his  declaration  to  his  clerk 
was  explanatory  of  his  departure,  and  was  contempora- 
neous with  his  leaving,  and  was  evidence  of  the  fact  that 
he  did  leave.  They  accompanied  the  act  of  departure 
and  explained  his  object,  and  thus  threw  light  on  the 
subject  of  inquiry. 

Where  the  question  was  as  to  the  identification  of 
the  accused  as  the  person  who  committed  a  crime, 
witnesses  were  permitted  to  testify  to  their  identifica- 


*49  Ohio  St.   25.      See  also  Railroad    Co.  v.   Steinburg,  17 
Mich.  99;  38  Mich.  501  ;  25  Gratt.  291  ;  25  Gratt.  943, 
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tion  of  the  accused  a  day  after  the  crime,  by  their 
declarations  at  that  time  on  seeing  him,  to-wit:  "Tliere 
goes  the  man,"  and  the  reply  of  the  other  witness,  "Yes, 
there  he  goes."* 

In  Waldele  v.  Railroad  Company,!  where  one  fatally 
injured  by  the  cars,  made  an  explanation  of  the  affair 
half  an  hour  after  the  injury  was  received,  and  yet  such 
statements  were  received  in  evidence  as  a  part  of  the 
res  gestae. 

Sec.  1845.  DECLARATIONS  MADE  BY 
AGENTS,  CO-PARTNERS,  OR  CONSPIRA- 
TORS.— If  it  is  shown  by  extrinsic  evidence  that  a  per- 
son is  an  agent,  and  acting  within  the  scope  of  his  agen- 
cy, his  declaration  so  made  will  bind  his  princi]3al.  The 
declarations  of  a  co-partner,  when  shown  by  extrinsic 
evidence  to  be  within  the  scope  of  the  partnership  will 
bind  all  the  partners.  And  the  declaration  of  a  con- 
spirator will  bind  fellow  conspirators,  when  by  extrinsic 
evidence  they  are  shown  to  have  been  interested  in  and 
participating  in  the  conspiracy.J 


*Laudor  v.  People,  104  111.  248. 

t95  N.  Y.  274;  47  Am.  Rep.  41.  See  also  119  U.  S.  91; 
92  Ind.  269;  9  Cush.  36.  In  tlie  Indiana  case  declarations 
made  half  an  hour  before  the  act  in  question  were  held  admis- 
sible, on  the  ground  that  they  Avere  part  of  a  continuous  quarrel 
or  altercation.     See  also  87  Ga.  681  ;  151  Mass.  359. 

Jit  is  said  that  the  question  in  such  cases  is  rather  one  of 
authority  than  as  pertaining  to  the  question  of  what  belongs  to 
the  res  gestae.  Elliot  on  Ev.,  Sec.  564 ;  10  Ves.  123,  Mcchem 
on  Agency,  Sec.  714;  64  Iowa  568;  120  Ind.  73;  168  Pa.  St. 
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Sec.  1846.  SWEEP  OF  THE  RES  GESTAE 
IN  CERTAIN  CASES.— In  cases  of  rape  the  rule 
as  to  acts  a  part  of  the  res  gestae  differs  somewhat,  as 
the  declarations  of  the  woman  need  not  be  contempora- 
neous with  the  act.  The  rule  simply  requires  that  com- 
plaint should  be  made  as  soon  as  possible  or  convenient, 
and  if  complaint  was  not  made  at  the  first  opportunity 
it  would  be  regarded  as  a  suspicious  circumstance,  tend- 
ing to  impeach  her  evidence.  Some  courts  allow  such 
a  complaint  to  be  admitted  as  original  evidence.* 

So  in  bankruptcy  cases  a  declaration  of  the  bankrupt 
as  much  as  a  month  after  the  act  of  bankruptcy  may 
be  admitted  in  evidence  on  account  of  the  light  it  throws 
on  the  intention  of  the  party,  as  the  intention  of  the 
party  at  one  time  may  be  evidence  of  his  intention  at 
a  later  time.  Such  declarations,  oral  or  written,  must 
be  a  part  of  some  act,  as  of  departing,  staying  away, 
and  the  like  to  avoid  creditors.! 

Sec.  1847.  OTHER  DECLARATIONS  WHICH 
ARE  CLASSED  AS  DECLARATIONS  A 
PART   OF   THE   RES   GESTAE.— There   are   a 

number  of  declarations  which  may  be  said  to  fall  under 
the  head  of  declarations  which  are  a  part  of  the  res 
gestae.     These  are: 


497;  23  R.  I.  164;  54  L.  R.  A.  670.     See  also  50  W.  Va.  472; 
121  Fed.  351. 

*41  N.  Y.  265;  137  Ind.  519;  135  Ala.  15;  44  Conn.  153. 

tl45  U.  S.  285;  4  M.  &  W.  267;  67  Ga.  636;  62  Minn.  474. 
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1.  Declarations  affectinfr  boundaries,  possession  and 
title. 

2.  Declarations  made  in  the  course  of  official  duty. 

3.  Declarations  in  the  ordinary  course  of  business, 
or  in  the  discharge  of  professional  duty. 

4.  Written  entries. 

These  declarations  are  sometimes  treated  as  separate 
exceptions  to  the  rule  rejecting  hearsay  evidence. 

Sec.  1848.  SAME  SUBJECT— DECLARA- 
TIONS AFFECTING  BOUNDARIES,  POS- 
SESSION AND  TITLE.— When  the  question  arises 
as  to  the  title,  possession,  or  boundaries  of  a  certain  par- 
cel of  land,  certain  statements  of  the  parties  are  ad- 
missible as  bearing  upon  the  subject.  Where  the  char- 
acter of  the  possession  of  land  is  in  controversy,  the 
declaration  of  the  party  in  possession  is  usually  held 
admissible,  as  qualifying  or  explaining  such  possession, 
and  such  declarations  are  admissible  in  evidence  though 
the  declarant  is  still  living.  In  some  cases  the  admissi- 
bility depends  upon  whether  or  not  the  declarant  is  dead. 
In  some  cases,  if  he  is  living,  he  must  be  called  as  a 
witness.  The  principle  ui:)on  which  such  declarations 
are  admitted  is,  that  the  possession  of  land  is  an  act  or 
condition,  and  any  statement  qualifying,  explaining  or 
limiting  it,  is  so  associated  and  connected  with  it  as  to 
become  a  part  of  the  act  or  condition. 

Under  the  New  York  rule,  the  declarations  of  a 
former  owner,  under  whom  the  plaintiff  claimed,  as  to 
the  extent  of  his  boundary  or  possession,  were  admitted 
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in  evidence  as  tending  to  show  the  extent  of  his  actual 
occupation,  although  not  then  in  actual  possession,  the 
court  holding  that  as  he  was  the  owner  he  was  in  con- 
structive possession.* 

In  another  case  it  w^s  held  that  the  admissions  of  the 
holder  of  the  legal  title,  being  against  his  interests,  were 
competent  evidence  against  him,  and  was  binding  upon 
him  and  those  claiming  under  him.f 

In  Massachusetts  the  rule  seems  to  be  that  the  declar- 
ations of  deceased  persons,  made  while  in  possession  of 
land  owned  by  them,  pointing  out  its  boundaries,  are 
admissible,  if  no  interest  to  misrepresent  appears.  The 
rule  does  not  apply  to  title,  only  to  boundaries,  and 
while  the  court  observes  that  most  of  the  decided  cases 
hold  that  the  declarations  should  be  against  the  party 
making  claim  to  the  title,  the  rule  is  not  thus  restricted 
in  that  State. $ 

By  some  cases  it  is  held,  that  if  the  declarant  be 
shown  to  have  knowledge  of  the  facts  which  he  stated, 
and  made  the  declaration  while  on  the  land  or  in  pos- 
session of  it,  and  has  since  died,  the  declaration  is  ad- 
missible. §  This  is  broader  than  the  Massachusetts  rule, 
which  excludes  every  one  except  owners. 


*36  N.  Y.  513.  But  such  declarations  would  not  be  admis- 
sible, if  the  declarant,  at  the  time  of  making  them  had  already 
sold  his  interest  in  the  land.     36  N.  Y.  477. 

fill  U.  S.  499;  102  U.  S.  333. 

$113  Mass.  414;  27  Pa.  St.  333. 

§102  U.  S.  333;  10  W.  Va.  59.     In  Michigan  the  declarations 
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Hence  it  may  be  said  that  the  admissibility  of  ^iich 
declarations  depends  upon  the  following  points,  all  of 
which  have  to  be  investigated  from  the  standpoint  of 
the  authorities  in  the  various  States  or  jurisdictions 
where  the  question  arises :  1.  Whether  or  not  the  declar- 
ant is  dead.  2.  On  what  particular  point  is  the  declara- 
tion offered;  is  it  simply  to  characterize  possession,  or 
to  defeat  or  support  title;  or  does  it  relate  to  boundary? 
3.  Who  the  particular  person  is  who  made  the  declara- 
tion, whether  the  owner  or  some  other  person.  4.  If 
a  person  other  than  the  owner,  whether  it  can  be  shown 
that  he  had  knowledge  of  the  facts,  and  was  upon  the 
land  or  in  possession  of  it  at  the  time  the  declarations 
were  made.  5.  If  the  declaration  was  made  by  a  party 
in  possession,  whether  he  had  parted  with  the  ownership 
prior  to  making  it. 

Sec.  1849.  SAME  SUBJECT— DECLARA- 
TIONS MADE  IN  THE  COURSE  OF  OFFI- 
CIAL DUTY. — It  is  a  general  rule  that  entries,  or 
written  declarations  made  by  a  public  officer  or  a  third 
person  in  discharge  of  his  duty  or  perhaps  in  the  ordi- 
nary course  of  such  business  are  admissible  in  evidence 
where  they  were  made  at  or  near  the  time  when  the 
fact  recorded  took  place,  are  such  as  are  made  somewhat 


of  a  former  owner  were  admitted  in  disparagement  of  his  title, 
when  the  land  had  passed  to  his  grantee,  under  a  dissenting 
opinion  by  Judge  Cooley.  38  Mich.  316;  38  Mich.  475.  But 
they  cannot  be  received  as  evidence  of  title  in  favor  of  the  party 
making  them.     70  Mich.  258;  57  Mich.  153;  17  Mich.  351. 
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regularly,  and  the  party  making  them  has  had  knowl- 
edge of  the  fact  he  has  recorded,  and  is  not  available 
as  a  witness,  or  are  authenticated  by  the  oath  of  the 
declarant.  Thus  the  statements  entered  in  the  books 
of  a  county  treasurer  as  to  the  amounts  received  by 
him  are  admissible  as  against  his  bondsman,  where  he 
has  defaulted ;  and  the  records  of  a  train  dispatcher  are 
admissible  to  show  the  time  of  the  arrival  and  departure 
of  a  train.* 

Sec.  1850.  SAME  SUBJECT— DECLARA- 
TIONS MADE  IN  THE  ORDINARY  COURSE 
OF  BUSINESS. — Declarations  made  in  the  ordinary 
course  of  business,  and  at  or  near  the  time  when  the 
matter  stated  occurred,  are  admissible  in  evidence.  It 
should  always  appear,  when  the  party  making  the 
declarations  is  acting  professionally,  that  he  is  acting 
within  the  scope  of  his  official  duty,  as  is  the  case  when 
the  party  is  an  agent,  co-partner  and  the  like.  Such 
declarations  are  relevant  since  they  relate  to  the  duty 
or  calling  of  the  party  making  them.  So  where  the 
wife  is  carrying  on  business,  and  the  business  is  con- 
ducted by  the  husband  for  the  wife,  and  in  her  name, 
his  declarations  as  regards  the  business  are  admissible 
to  bind  her.t 


*10  Mich.  54;  74  Mich.  714;  18  Pick.  .558;  20  Wend.  72 ;  77 
III  18;  56  N.  Y.  507;  139  Cal.  410.  Weather  records  kept 
by  the  State  and  the  United  States  are  admissible  to  show  the 
condition  of  the  weather  on  any  particular  day.  22  Mich.  231 ; 
64  Mich.  717. 

134  Mich.  418;  66  Mich.  390.     Such  declarations  and  entrie? 
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Sec.  1851.  SAME  SUBJECT— WRITTEN  EN- 
TRIES.— The  declarations  which  we  have  been  dis- 
cussing are  not  confined  to  oral  ones,  but  include 
written  entries,  made  in  the  regular  course  of  business, 
or  in  the  line  of  official  duty.  Thus  the  written  entries 
made  in  a  pass  book  given  to  the  customers  of  a  bank, 
are  admissible  as  original  evidence  to  show  the  amount 
of  deposits  at  the  bank. 

The  preliminarj^  matters  which  must  be  shown  to 
make  such  entries  admissible,  are  usually:  1.  The  entry 
must  have  been  made  by  the  person  himself.  2.  At  or 
about  the  time  of  the  transaction  recorded.  3.  There 
must  be  no  particular  motive  to  enter  that  transaction 
falsely,  more  than  any  other.  4.  The  entry  must  speak 
only  to  that  which  it  was  the  person's  duty  or  business 
to  enter.  5.  It  must  have  been  his  duty  to  know  the 
fact  to  which  the  entry  relates.  6.  If  a  party  is  living 
and  competent  to  testify,  it  is  held  necessary,  in  some 
cases  that  he  be  produced.! 


are  sometimes  said  to  be  an  exception  to  the  rule  excluding  hear- 
say, and  admissible  though  not  a  part  of  the  res  gestae.  In 
some  cases  thcj  arc  only  admitted  if  the  person  making  them 
is  dead  or  cannot  be  produced.     Elliot  on  Ev.,  Sees.  479-4-80. 

tl8  Wall.  516;  115  Mass.  167;  19  Me.  317;  15  Pick.  558;  3 
Wall.  45;  8  Mich.  476;  68  Mich.  98.  But  usually  the  entries 
are  admissible  regardless  of  the  death  of  the  party  making  them. 
68  Mich.  98. 
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DECLARATIONS  RELATING  TO  BODILY  AND  MENTAL 
FEELINGS. 

Sec.  1852.  WHETHER  BODILY  AND  MEN- 
TAL FEELINGS  ARE  A  DISTINCT  CLASS 
OF  DECLARATIONS  OR  A  PART  OF  THE 
RES  GESTAE. — It  may  be  asked  whether  declara- 
tions relatmg  to  bodily  and  mental  feelings  are  any- 
thing more  than  a  part  of  the  res  gestae?  What  is  the 
ground  for  making  a  distinct  class  of  them?  The  rule 
governing  their  admission  as  a  distinct  exception  to 
the  hearsay  rule,  is  as  follows;  whenever  it  is  material 
to  inquire  into  the  demeanor,  conduct,  or  the  bodily  or 
mental  feelings  of  an  individual  at  a  particular  time, 
the  expressions  used  by  the  individual  at  the  time  in 
question  are  in  the  nature  of  original  evidence. 

The  grounds  of  admission  of  such  declarations  are 
said  to  be: 

1.  They  are  the  thing  itself  which  is  inquired  into 
so  far  as  conduct  is  concerned. 

2.  They  furnish  satisfactory  evidence,  and  often  the 
only  proof,  of  bodily  or  mental  feelings. 

3.  They  are  said  to  derive  their  credit  from  being 
usually  identified  with,  or  naturally  resulting  from,  par- 
ticular corresponding  feelings. 

Now,  as  to  their  deriving  credit  from  particular  cor- 
responding feelings,  this  cannot  be  known  unless  there 
is  some  outward  act  which  corresponds  to  these  declara- 
tions. Then  the  declaration  is  the  only  proof,  and  it 
becomes  important  to  know  whether  it  can  be  admissible 
as  a  part  of  the  res  gestae  in  the  case.     If  the  issue  is 
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made  up,  and  it  seems  relevant  to  inquire  into  the  de- 
meanor of  the  individual  at  a  i)articular  time,  expres- 
sions used  by  the  individual  at  that  time  are  admissible. 
But  they  are  to  be  rejected  in  all  eases,  unless  they  are 
brought  within  the  rule  as  declarations  as  a  part  of  the 
res  gestae.  Hence  it  is  generally  said  that  complaints 
or  exclamations  as  to  present  suffering  are  admissible, 
but  the  statement  must  not  be  a  narrative  of  a  past 
transaction  or  suffering.*  The  question  often  arises  as 
to  the  health  of  a  person  at  the  time  of  taking  out  an 
insurance  policy,  the  applicant  being  required  to  state 
his  condition  of  health  and  freedom  from  certain  dis- 
eases, and  it  is  held  that  contrary  statements  or  declara- 
tions by  the  insured  about  the  time  as  to  being  in  poor 
health  or  suffering  from  disease  would  be  admissible 
against  the  claimant  on  an  action  brought  on  the  pol- 
icy.t 

In  several  New  York  cases  upon  the  subject  of  the 
admissibility  of  declarations  as  to  bodily  and  mental 
feelings,  it  is  held  that  to  be  a  part  of  the  res  gestae 
and  admissible,  such  declarations  must  be  a  part  of 
something  done,  or  of  some  fact  relating  to  a  condition, 
and  such  condition  must  be  evidenced  by  some  external 
sign,  symptom  or  act.J 

*92  Mich.  412;  92  Mich.  610. 

fAmison  v.  Kinney,  6  East  182;  Ins.  Co.  v.  Moslcy,  8  Wall. 
397. 

JSwift  V.  Life  Ins.  Co.,  63  N.  Y.  186;  67  N.  Y.  186;  69  N. 
Y.  56.  Sec  also  .52  Mich.  214;  76  :Mk]i.  237;  68  :\Hnn.  55;  s.  c. 
37  L.  R.  A.  199;  145  U.  S.  285;  154  Ind.  655. 
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It  is  sufficient  to  admit  the  declarations  if  the  person 
assumes  the  attitude  of  some  ailment,  as  where  an  in- 
jured person  makes  an  exclamation  of  pain  when 
touched  or  handled  by  a  physician,  such  declarations  or 
exclamations  are  admissible.*  It  is  sometimes  claimed 
that  the  declarations  are  not  admissible  unless  made 
ante  litem  motam,  or  before  the  suit  is  brought,  or  be- 
fore the  beginning  of  the  controversy.  But  such  decla- 
rations are  admitted  by  some  courts  though  made  after 
suit  brought,  on  the  ground  that  there  was  no  sufficient 
reason  for  their  exclusion  that  would  not  apply  to 
declarations  made  before  the  controversy  was  started.! 


In  Elliot  on  Ev.  Sec.  519  the  rule  is  thus  stated:  "When  the 
physical  or  mental  condition  or  the  intention  of  one  is  relevant 
and  material  to  be  proved,  then  declarations  or  usual  expressions 
showing  such  physical  or  mental  condition  or  such  intention  are 
admissible.  In  all  these  declarations  it  makes  no  difference 
whether  the  person  who  made  them  is  dead  or  alive  since  death 
is  not  a  prerequisite  to  admissibility.  Whenever  the  intention  is 
of  itself  a  distinct  and  material  fact  in  a  chain  of  circumstances, 
it  may  be  proved  by  contemporaneous  oral  or  written  declarations 
of  the  party.  But  when  the  intention  is  important  only  as 
qualifying  an  act,  its  connection  with  that  act  must  be  shown, 
in  order  to  warrant  the  admission  of  declarations  of  intention. 
If  the  existence  of  a  particular  intention  of  a  person  at  a  certain 
time  is  a  material  fact  to  be  proved,  evidence  that  he  expressed 
that  intention  at  that  time  is  as  direct  evidence  of  the  fact  as  his 
own  testimony  that  he  then  had  that  intention  would  be."  Citing, 
145  U.  S.  285 ;  188  U.  S.  208 ;  157  Mass.  180 ;  23  Ohio  St.  146. 

*16  Mich.  180.  See  also,  33  Mich.  49;  53  Mich.  323. 

138  Mich.  537;  m  Barb.  125;  11  Allen  322;  131  Mass.  576. 
Declarations  as  to  bodily  or  mental  feeling  are  not  held  to  be 
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The  declarations  are  not  of  any  more  importance  if 
made  to  a  physician  than  to  a  layman,  provided  they 
are  made  in  such  a  manner  to  be  admissible  as  evidence. 
The  declaration,  whenever  made,  nmst  be  as  to  an  ex- 
isting pain,  or  present  state  of  feelings,  and  not  as  to 
pain  or  feelings  five  minutes,  or  any  period  prior  to  the 

statement.! 

Sec.  1853.  EXTENT  TO  WHICH  THE  WIT- 
NESS MAY  INTERPRET  THE  DECLARA- 
TIONS HEARD  BY  HIM.— The  question  arises  as 
to  how  far  the  witness  may  go  in  interpreting  the  decla- 
rations which  he  heard?  Thus  it  may  be  desired  to  ask 
the  witness  what  an  outcry  heard  at  a  certain  hour  of 
the  night  indicated  as  to  the  state  of  mind  of  the  party 
uttering  it.  Such  questions  have  been  held  unproper, 
but  the  witness  is  allowed  to  describe  the  nature  of  the 
outcry,  and  the  jury  is  to  determine  therefrom  for  itself 
as  to  what  the  outcry  meant  or  indicated.! 

Sec.  1854.  STATUTES  PERMITTING  PAR- 
TIES TO  TESTIFY  ARE  HELD  TO  CHANGE 
THE  RULE  AS  TO  THE  ADMISSION  OF 
DECLARATIONS  IN  SOME  JURISDIC- 
TIONS.— In  some  jurisdictions  the  fact  that  the  stat- 

incompctcnt  on  account  of  mere  lapse  of  time  between  the  re- 
ceiving of  the  injury  and  their  being  made,  since  while  they 
may  be  false,  they  are  not  any  more  so  tlian  those  made  before, 
and  such  declarations  tend  to  show  the  permanence  of  the  injuries 
received. 

199  Mass.  88;  13  L.  R.  A.  465;  120  la.  147;  129  Pa.  St. 
113;  134  Ind.  380;  61  Minn.  31  ;  80  Mich.  237. 

J45  N.  Y.  1. 
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utes  have  changed  the  common  law  rule  by  permitting 
parties  to  testify  in  their  own  behalf  is  held  to  change 
the  rule  as  to  admitting  declarations  of  mental  and 
bodily  feelings,  making  them  inadmissible,  unless  made 
to  an  attending  physician.*  But  this  is  not  the  general 
rule  as  to  the  effect  of  such  statutes.! 

DECLARATIONS  RELATING  TO  PEDIGREE. 

Sec.  1855.    MEANING  OF  PEDIGREE.— The 

word  "pedigree"  is  used  m  a  comprehensive  sense.  It 
embraces  not  only  the  question  of  descent,  but  also  the 
question  of  relationship,  which  is  closely  allied  thereto; 
and  also  the  facts  of  the  birth,  marriage  and  death,  and 
the  times  of  these  events,  either  absolutely,  or  relatively 
to  each  other,  when  they  become  important  for  the  pur- 
pose of  ascertaining  pedigree,  or  to  trace  relationship. J 

This  class  of  declarations  is  clearly  outside  of  what 
is  meant  by  hearsay  evidence.  On  all  of  these  questions 
it  becomes  important  to  know  what  is  the  tradition  of 
the  family;  and  what  is  the  history  of  the  particular 
individual  about  whom  these  questions  are  raised.  How 
has  he  been  treated  or  acknowledged  by  others  who  sus- 
tain towards  him  any  particular  relationship? 

Sec.  1856.  OF  THE  QUALIFICATION  OF 
THE  DECLARANT  TO  PEDIGREE.— What  re- 
lationship must  the  declarant  sustain  to  the  person  whose 


*105  N.  Y.  294;  132  N.  Y.  228;  93  Ga.  362. 
tl58  U.  S.  271;  115  Ind.  544;  69  Vt.  175. 
J171  N.  Y.  166;  77  Pa.  St.  507;  17  Md.  49. 
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pedigree  is  in  question  to  make  his  declarations  admis- 
sible in  evidence?  The  weight  of  authority  is  that  the 
declarant  must  be  legitimately  related  by  blood,  or  con- 
nected by  marriage,  with  the  person  to  whom  the  decla- 
ration relates.  And  this  relationship  or  connection  must 
be  shown  by  evidence  outside  of  the  declaration.  A 
few  States  go  farther  than  this.* 

As  to  the  character  of  the  declaration,  it  may  express 
the  personal  knowledge  of  the  declarant;  or  informa- 
tion given  him  by  other  persons  qualified  to  be  declar- 
ants; but  not  information  received  by  him  from  persons 
not  qualified  to  be  declarants.  Thus  a  declaration  of 
a  brother  on  the  strength  of  what  his  older  sister  had 
told  him  would  be  admissible. 

Sec.  1857.  THE  RULE  ADMITTING  DEC- 
LARATIONS RELATING  TO  PEDIGREE 
STATED. — "Declarations  of  a  deceased  person  are 
admitted  in  cases  of  pedigree,  that  is,  when  they  relate 
to  the  existence  of  any  relationship  between  persons, 
whether  living  or  dead,  or  to  their  birth,  maiTiage,  death 
or  legitimacy,  when  the  declarant  is  shown  to  be  legiti- 
mately related  by  blood  to  the  person  to  whom  they 
relate,  or  the  deceased  declarant  is  the  husband  or  wife 
of  such  person  so  related,  and  when  the  declarations  are 
made  ante  litem  motam^  that  is,  before  the  controversy 


*The  rule  as  to  relationship  of  the  declarant  cannot  be  con- 
sidered fully  settled.  In  England  the  declarations  of  friends 
and  neighbors  have  been  admitted.  13  Ves.  514;  2  Bing.  89. 
See  also,  2  Tenn.  Chan.  216;  3  Wall.  175. 
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ill  relation  to  which  they  are  to  be  proved  arose."*    A 
broader  rule  prevails  in  some  jurisdictions. 

Sec.  1858.  GROUNDS  UPON  WHICH  DEC- 
LARATIONS AS  TO  PEDIGREE  ARE  AD- 
^IITTED. — The  principle,  or  grounds  upon  which 
such  declarations  are  admitted  are  stated  by  Greenleaf 
to  be,  the  interest  of  the  declarant  in  the  person  from 
whom  the  descent  is  made  out,  and  from  consequent  in- 
terest in  knowing  the  connections  of  the  family.  Mr. 
Best  observes  that  the  extreme  difficulty  of  securing  any 
better  evidence,  compels  the  reception  of  this,  when  it 
comes  from  persons  most  likely  to  be  acquainted  with 
the  truth,  and  under  no  temptation  to  misrepresent  it. 
Again,  it  is  said  that  the  admission  of  these  declarations 
rests  upon  the  supposed  accuracy  of  impression,  where 
accuracy  is  of  general  interest,  and  where  family  pride, 
family  discretion,  and  conflicting  views  and  interests 
assist  in  the  correction  of  any  mistake.!  Therefore,  we 
may  say  that  the  interest  the  declarant  has  in  knowing 
the  connection  of  his  own  family;  the  accuracy  of  im- 
pression, where  accuracy  is  of  general  interest  in  the 
family;  and  the  difficulty  of  securing  any  better  evi- 
dence, all  bear  upon  the  adoption  of  the  rule.t 


*Elliot  on  Ev.  Sec.  361,  citing,  123  Ala.  35;  77  Ind.  236; 
114  1a.  29;  117  U.  S.  389;  etc. 

t71  N.  Y.  423;  13  Ves.  140;  160  111.  263;  117  U.  S.  389;  76 

Me.  306. 

J"These  matters  are  from  members  of  the  family,  persons 
having  such  a  connection  with  the  party  to  whom  they  relate 
that  it  is  natural  and  likely,  from  their  domestic  habits   and 
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Sec.  1859.  LIMITATIONS  UPON  THE  AD- 
MISSION OF  DECLARATIONS  CONCERN- 
ING PEDIGREE.— The  usual  limitations  upon  the 
admission  of  such  declarations  are:  1.  The  declarant 
must  be  dead.  2.  The  declarant  must  be  a  legal  rela- 
tive by  blood  or  marriage.  3.  There  must  be  no  ulterior 
motive  or  desire  actuating  the  declarant  to  make  a 
false  statement.  In  addition  to  these  the  declaration 
itself  must  be  relevant  to  a  matter  of  pedigree;  the 
proof  of  the  declarations  must  come  from  qualified  per- 
sons, and  the  declarations  must  have  been  prior  to  the 
bringing  of  the  suit  in  which  they  are  desired  to  be 
used,  though  they  need  not  be  in  any  particular  form.f 

DECLARATIONS  OF  DECEASED  PERSONS  AGAINST  INTEREST. 

Sec.  1860.  WHAT  IS  MEANT  BY  DECLA- 
RATIONS AGAINST  INTEREST?— Declara- 
tions against  interest  are  said  to  be  statements  or  entries 


connections,  that  they  arc  speaking  the  truth,  and  that  they 
could  not  be  mistaken."     Elliot  on  Ev.  Sec.  362. 

tl6  Gray  174;  113  Mass.  151;  7  H.  L.  633;  10  Pet.  412; 
42  Mich.  206;  37  Mich.  410.  The  record  of  baptism,  when 
admissible,  is  evidence  of  the  baptism,  but  is  not  evidence  of  the 
date  of  birth,  although  the  date  of  the  birth  is  also  entered.  61 
Mich.  471.  A  person  may  testify  regarding  his  own  age.  34 
Mich.  296;  64  Mich.  671.  It  is  said  that  the  entry  of  each 
child's  birth,  thouf^h  contained  in  a  public  register,  is  not  evi- 
dence as  to  the  time  of  the  birth,  unless  it  can  be  proved  that 
the  entry  was  made  by  the  direction  of  the  father  or  mother, 
and  therefore  to  be  received  as  the  declaration  of  one  of  them. — 
Starkie  on  Ev. 
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made  by  parties  which  are  at  variance  with  their  Ik- 
terest,  and  tend  to  destroy  or  diminish  some  pecuniary 
or  proprietary  right,  of  the  one  making  the  statement, 
or  tending  to  impose  upon  him  a  pecuniary  habihty.* 
Such  declarations  are  admissible  after  the  death  of  the 
declarant  though  not  a  part  of  the  res  gestae,  and  al- 
though the  party  making  the  statement  or  entry  was  in 
no  way  connected  with  the  parties  to  the  action.  So 
that  they  form  a  true  exception  to  the  hearsay  rule. 

Sec.  1861.  RULES  GOVERNING  THE  AD- 
MISSION OF  DECLARATIONS  AGAINST 
INTEREST. — The  rules  governing  the  admission  of 
declarations  against  interest  are  as  follows:  1.  The 
declarant  must  be  dead.  2.  The  declaration  must  be 
disserving  or  against  the  interest  of  the  declarant;  that 
is,  opposed  to  his  pecuniary  or  proprietary  interest.  3. 
The  declarant  must  have  possessed  competent  knowl- 
edge of  the  facts,  or  at  least  it  must  have  been  within 
the  line  of  his  duty  to  know  them,  or  the  circumstances 
should  have  been  such  that  he  may  be  presumed  to  have 
known  them.    4.   The  adverse  interest  of  the  declarant 


*74  Ala.  64;  87  Minn.  18;  Elliot  on  Ev.  Sec.  434.  Declara- 
tions against  interest  are  distinguishable  from  admissions  and 
confessions  in  that  they  are  made  by  strangers  to  the  action, 
against  their  interest,  and  not  declarations  made  by  a  party  or 
privy  against  his  own  interest,  and  therefore  received  as  direct 
evidence  of  the  facts  declared.  Admissions  are  generally  dec- 
larations of  parties  and  those  identified  in  interest  with  parties 
and  the  declarant  may  or  may  not  be  dead.  Declarations  against 
interest  need  not  be  made  in  the  regular  course  of  business,  or  be 
contemporaneous  with  the  act  recorded.     Elliot  on  Ev.  Sec.  435. 
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must  appear  either  from  the  very  nature  of  the  case,  or 
from  extraneous  evidence.  It  cannot  be  proved  by  the 
declaration  itself.  5.  Such  declarations  may  be  oral  or 
written. 

1.  Upon  the  point  that  the  declarant  must  be  dead, 
it  has  been  held  that  equivalent  disability  of  the  declar- 
ant does  not  render  this  class  of  declarations  admissible. 
But  it  is  said  that  the  rule  will  undoubtedly  yield  in  this 
respect,  there  being  no  reason  why  the  previous  declara- 
tion of  a  person  who  has  become  insane  should  not  be 
received  in  evidence,  the  same  as  though  he  were  dead.* 

2.  As  to  the  declaration  being  disserving  or  adverse 
to  the  interest  of  the  declarant.  It  is  said  that  this 
must  be  a  pecuniary  or  proprietary  interest.!  And  the 
adverse  interest  should  be  evident  from  the  nature 
of  the  case  or  from  other  proof,  but  it  is  sufficient  if 
the  declaration  was  adverse  at  the  time  it  was  made.i 

3.  As  to  the  declarant  having  competent  knowledge 
as  regards  the  matter  to  which  the  declaration  relates 
it  is  said,  that  the  want  of  knowledge  goes  not  to  the 


*10  Conn.  8;  78  Ala.  222;  16  Iowa  81.  In  8  Leigh  (Va.) 
697 ;  and  10  Conn.  8,  there  is  a  tendency  to  admit  the  declara- 
tions when  the  declarant  is  absolutely  incapacitated. 

Ill  CI.  &  F.  85;  16  M.  &  W.  497;  120  la.  121 ;  75  Va.  522; 
41  Minn.  245.  A  statement  is  said  to  be  against  pecuniary 
interest  when  it  tends  to  lessen  the  pecuniary  value  of  propei-ty 
of  the  declarant,  or  imposes  upon  him  pecuniary  responsibility. 
It  is  against  proprietary  interest  when  its  tendency  is  to  cast 
doubts  upon  the  ownersliip  of  the  property  by  the  person  making 
the  declaration.     Elliot  on  Ev.  Sec.  441. 

|41  Upp.  Can.  Q.  B.  361. 
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admissibility  but  to  credulity.t  But  in  a  case  where 
the  declarant's  duty  does  not  require  that  he  know  the 
matter  to  which  the  declaration  relates,  it  will  be  re- 

jected.l 

Sec.  1862.     GROUND    OF    ADMISSIBILITY 
OF  DECLARATIONS  AGAINST  INTEREST. 

— The  ground  of  admissibility  of  this  class  of  declara- 
tions is  on  the  extreme  improbability  of  their  falsehood. 
This  makes  the  fact  that  such  declarations  are  against 
mterest  of  prime  importance.  The  accuracy  and  com- 
pleteness of  judicial  evidence  is  supplied  by  the  circum- 
stances of  the  case.  The  statement  being  excluded  in 
the  lifetime  of  the  declarant,  would  add  to  the  likelihood 
of  its  truthfulness.  Again,  such  declarations  are  often 
the  only  mode  of  proof  available,  and  are  admitted  on 
account  of  the  inconvenience  that  would  result  from 
their  exclusion.  § 

Sec.  1863.  HOW  FAR  DECLARATIONS 
AGAINST  INTEREST  MAY  INCLUDE  COL- 
LATERAL MATTERS.— A  declaration  against  in- 
terest is  evidence  of  collateral  matters  therein  stated, 
though  such  collateral  matter  be  not  against  the  interest 
of  the  declarant,  provided,  that  such  collateral  matters 
are  so  connected  with  the  declaration  that  they  may  be 
made  a  part  and  parcel  of  it,  they  are  admissible.* 


fl  C.  M.  &  11.  18. 

tlO  Ohio  St.  418;  65  Vt.  205;  23  111.  App.  58. 
§2  Pick.  532;  45  Minn.  71. 

*10  East  109,  in  which  case  Lord  Ellcnborough  admitted  the 
entry  of  a  deceased  mid-wife  in  his  book  as  to  the  birth  of  a, 
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It  may  be  said  generally,  that  a  written  entry  by 
which  a  man  discharges  another  of  a  claim  which  he 
had  against  him,  or  charges  himself  with  a  debt  to  an- 
other, is  evidence  of  the  fact  which  he  so  admits  against 
himself.  There  being  no  interest  of  his  own  to  advance 
by  such  an  entry,  if  the  matter  is  relevant,  the  entry 
would  be  admissible  in  a  suit  between  other  parties. 
The  question  has  arisen  where  the  entry  debits  the 
writer  with  an  amount  received,  and  then  credits  him- 
self with  the  same  amount  paid  out,  whether  such  entry 
is  admissible  to  discharge  the  party  making  it?  The 
entry  has  been  held  admissible  to  discharge  the  party 
making  it  when  the  entry  was  made  as  a  whole,  and 
the  parts  were  inseparable.  Such  declarations  will  be 
admitted  though  oral.f 

DYING  DECLARATIONS. 

Sec.  1864.  ^MEANING  OF  DYING  DECLA- 
RATIONS.— Dying  declarations  are  explained  to  be 
statements  made  b}^  a  person  since  deceased,  and  made 
while  under  the  conviction  of  impending  death,  pertain- 
ing to  the  cause,  material  facts  and  circumstances  of 
the  injury  from  which  the  declarant  fears  death,  and 


person,  tlic  mid-wife  having  attended  the  mother,  and  tlic  entry 
contained  a  charge  for  the  attendance,  and  the  notation  that  it 
was  "paid."  The  word  "paid"  making  the  entry  admissible  as 
against  interest. 

fL.  R.  3  Ch.  Div.  605;  158  Pa.  St.  521 ;  31  N.  Y.  115;  10 
Barb.  202;  15  East  32;  1  Wharton  on  Ev.  226. 
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does  die.    They  usually  constitute  an  accusation  against 
some  one  as  being  responsible  for  the  injury.* 

Sec.  1865.  WHEN  DYING  DECLARATIONS 
ARE  ADMISSIBLE. — Dying  declarations  are  an 
exception  to  the  rule  rejecting  hearsay  evidence  in  that 
while  such  declarations  are  not  made  under  oath  or 
tested  by  cross-examination  they  are  admitted.  They 
are  admissible  under  the  following  qualifications  or  lim- 
itations : 

1.  Such  declarations  are  receivable  only  in  cases  of 
homicide;  that  is,  for  the  murder  or  manslaughter  of 
the  declarant;   and  never  in  civil  cases.f 

2.  The  death  of  the  declarant  must  be  the  subject 
of  the  inquiry;  and  the  circumstances  of  the  death  the 
subject  of  the  dying  declaration.!' 

3.  The  declarant  must  be  actually  in  extremis,  that 
is,  actually  at  the  point  of  death.  § 

4.  The  declaration  must  have  been  made  under  the 
present  apprehension,  on  the  part  of  the  declarant,  of 
impending  death. H 

5.  The  declaration  is  admissible  only  to  those  things 


♦Elliot  on  Ev.  Sec.  332;  146  U.  S.  140:  102  Ala.  135. 

fl  M.  &  W.  614;  165  Mass.  174;  146  U.  S.  140;  31  Pa.  St. 
198 ;  80  Ind.  338. 

$41  Kan.  115;  26  Mich.  112;  137  Mo.  125;  35  Ohio  St.  78; 
53  Vt.  560. 

§99  Ala.  180;  92  Md.  222;  48  Mich.  474;  47  Ohio  St.  358. 

^150  111.  66;  101  Mo.  464;  108  Mass.  296;  109  Pa.  St.  541. 
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which  the  declarant  would  have  heen  competent  to  testi- 
fy, if  sworn  in  the  cause. t 

6.  The  interval  of  time  between  the  uttering  of  the 
declaration  and  the  moment  of  death,  is  not  material 
upon  the  question  of  admissibility,  if  it  appears  that  it 
was  made  under  a  sense  of  impending  death.:;: 

7.  The  form  of  the  declaration  is  unimportant.  It 
may  be  verbal  or  written.  It  may  be  voluntary,  or  in 
answer  to  questions;  and  the  substance  of  the  declara- 
tion need  only  be  given. § 

Sec.  1866.  REASONS  FOR  THE  ADMISSION 
OF  DYING  DECLARATIONS.— These  dying 
declarations  do  not  take  their  credit  and  force  as  testi- 
mony so  much  from  the  declarant's  statement  as  they 
do  from  the  peculiar  circumstances  and  surroundings 
under  which  the  statement  was  made.  One  of  the  rea- 
sons for  admitting  these  declarations  in  criminal  cases 
is,  that  it  seems  absolutely  necessary  so  to  do,  in  order 
to  bring  a  manslayer  to  justice,  since  the  killing  may 
take  place  when  there  is  no  one  present,  and  the  dying 
declarations  may  be  the  only  evidence  sufficient  to  con- 
vict.* 


fSO  Ind.  388;  24  Ore.  61  ;  154  Ind.  630;  9  Tex.  App.  619. 

j68  Ala.  502;  120  N.  Car.  601;  11  Cox  C.  C.  316;  121 
Mo.  537. 

§33  La.  Ann.  237;  55  Kans.  135;  113  Ala.  7;  11  Cush.  417; 
78  Ky.  380;  24  Cal.  26;  11  Cush.  417;  47  Ohio  St.  358;  111 
N.  Car.  695. 

*Woodcock's  Case,  Leach  ( 4th  ed. )  500 ;  Thayer's  Cases  on 
Ev.  353-4. 
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DECLARATIONS  RELATING  TO   MATTERS  OF   PUBLIC  AND 
GENERAL  RIGHTS. 

Sec.  1867.  WHAT  IS  MEANT  BY  DECLA- 
RATIONS OF  PUBLIC  AND  GENERAL  IN- 
TEREST.—The  term  "public"  is  applied  to  that  which 
concerns  all  the  citizens,  and  every  member  of  the  State; 
a  right  is  therefore  public  if  it  is  common  to  all.  The 
term  "general"  is  applied  to  a  lesser,  though  still  ^ 
larger  proportion  of  the  community.  A  right  of  cus- 
tom may  be  said  to  be  general  if  it  is  common  to  any 
considerable  number  of  persons;  as  to  the  inhabitants 
of  a  county,  or  of  any  particular  district.  The  term  in- 
terest refers  either  to  a  pecuniary  interest,  or  some 
matter  by  which  legal  rights  or  liabilities  are  affected.t 

Sec.  1868.  RULES  GOVERNING  ADMISSI- 
BILITY OF  DECLARATIONS  AS  TO  MAT- 
TERS OF  PUBLIC  OR  GENERAL  INTER- 
EST.— The  admissibility  of  this  class  of  declarations  is 
governed  by  the  following  rules: 

1.  The  declarant  must  be  dead. 

2.  Declarations  relating  to  matters  of  public  rights 
are  admissible,  coming  from  any  member  of  the  public. 

3.  Declarations  relating  to  general  rights  or  inter- 
ests are  admissible,  coming  from  a  particular  member 
of  a  district  or  community  where  the  existence  of  the 
right  or  interest  to  which  the  declaration  relates  is  in 
question,  if  it  appears  that  the  declarant  knew  the  facts, 
or  was  in  a  position  to  know  them,  or  that  the  declara- 

14  El.  &  Bl.  535. 
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tion  raises  a  natural  and   fair  inference  that  he  must 
have  known  them. 

4.  The  declaration  must  have  been  made  before  the 
commencement  of  the  controversy,  that  is,  ante  litem 
motavi. 

5.  The  declaration  may  be  made  in  any  form  or 
manner. 

Facts  of  private  interest  or  importance  cannot  be 
proved  in  this  manner,  but  it  is  sometimes  difficult  to 
draw  the  line  between  what  are  private  and  what  public 
in  nature.* 

Sec.  1869.  GROUNDS  OF  ADMISSION  OF 
THESE  DECLARATIONS.— The  grounds  of  ad- 
mission of  declarations  as  to  public  or  general  interest 
are:  1.  The  necessity  of  the  case.  2.  The  fact  that 
the  universality  and  notoriety  of  the  interests  concerned, 
remove  the  temptation  and  the  ability  to  misrepresent, 
which  would  arise  if  such  evidence  were  received  in  mat- 
ters of  purely  private  and  personal  concern. 

While  the  declaration  must  come  from  some  one  hav- 
ing knowledge  of  the  facts,  this  knowledge  is  always 
presumed  where  the  matter  is  of  public  interest.  In 
case  of  general  interests  there  must  be  some  knowledge 
outside  of  the  declaration  to  show  that  the  declarant  had 
knowledge  of  the  fact  to  which  the  declaration  relates, 
or  to  have  been  in  a  position  to  know  them.  In  England 
these  declarations  have  been  received  to  determine 
manorial   customs;   the  boundaries   between   countries, 


*10  Pet.  412;  48  Conn.  504;  113  N.  Car.  537;  145  111.  559. 
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parishes  or  manors ;  as  to  the  right  of  a  corporation  to 
collect  toll  on  a  public  road,  and  the  like.  In  this  coun- 
try they  have  been  admitted  as  to  the  name  of  a  stream ; 
to  fix  the  true  head  of  a  creek,  and  the  like.* 

REPORTED   TESTIMONY    AND    CERTAIN    DECLARATIONS 
UNDER  OATH. 

Sec.  1870.  WHEN  THE  TESTIMONY  OF  A 
WITNESS  GIVEN  ON  A  FORMER  TRIAL 
SHOULD  BE  READ  IN  EVIDENCE  ON  A 
SUBSEQUENT  TRIAL.— It  is  a  general  rule  of 
long  standing  that  what  a  witness  has  said  may  be  given 
in  evidence  either  from  the  judges'  notes,  or  from  notes 
taken  by  any  other  person  who  will  swear  to  their  truth. 
But  to  admit  such  testimony  the  following  things  are 
necessary : 

1.  The  trial  must  be  between  the  same  parties. 

2.  The  death  of  the  witness  must  have  taken  place. 

3.  The  preservation  of  the  testimony,  either  in  some 
written  form,  or  in  the  memory  of  some  person.f 

There  are  now  some  qualifications  as  to  the  death  of 
the  party.  This  testimony  is  received  in  some  of  the 
United  States,  where  the  existing  circumstances  are 
practically  the  same  as  the  death  of  the  witness;  and 
perhaps  the  weight  of  American  authority  favors  the 
admission  of  such  testimony  when  the  witness  is  out  of 


*1  Johns.  156;  7  C.  &  P.  181 ;  10  M.  &  W.  218. 
fPer  Lord  Mansfield,  in  3  Taunt.  362. 
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the  jurisdiction,  or  cannot  be  roiuul,  or  is  insane,  or 
sick,  or  is  unable  to  testify,  or  lias  been  summoned  to 
appear  and  is  kept  away  by  the  adverse  party. f 

This  class  of  testimony  is  now  commonly  received. 
The  requirement  as  to  the  suit  being  between  the  same 
parties,  does  not  necessarily  mean  parties  of  precisely 
the  same  nominal  identity.  Thus,  where  a  witness  testi- 
fied in  a  suit  in  which  A  and  several  others  were  plain- 
tiffs against  B  alone  as  defendant,  testimony  would 
be  admissible  after  the  death  of  the  witness,  in  a  subse- 
quent suit  relating  to  the  same  matter,  brought  by  B 
against  A  alone.i  So  that  the  testimony  is  admissible 
not  only  against  the  same  party  in  the  former  suit,  but 
also  against  those  who  are  privy  to  him  in  estate,  in 
blood,  or  in  law.§ 

It  is  not  necessary  to  give  the  precise  words  of  the 
witness.  It  is  held  in  Massachusetts  that  the  substance 
of  the  testimony  is  not  sufficient,  but  that  the  substance 
of  the  language  must  be  given.*  If  the  witness  gives 
the  substance,  though  using  his  own  language,  it  is 
usually  sufficient.^ 

It  is  not  necessary  that  there  should  be  any  particular 
method  of  preservation  of  the  testimony  given  on  the 
former  trial.     It  may  be  given  from  the  notes  of  the 

198  U.  S.  155;  87  Mich.  400;  36  Vt.  142;  69  Me.  400;  158 
Ind.  174.  In  criniiiinl  cases,  the  same  person  must  be  accused 
upon  the  same  facts,  to  admit  such  tcstimon}-.     5  Denio  370. 

±13  How.  307:  34  111.  App.  523;  75  Ala.  262;  73  Iowa  399. 

§53  Ind.  143;  5  Denio  370;  112  Mass.  267;  41  Pa.  St.  102. 

*2  Mete.  251  ;  127  Mass.  354. 

P7  U.  S.  693;  5  McClain  (U.  S.  C.  C.)  296. 
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judge;  or  from  the  notes  of  one  of  the  counsel;  or 
from  the  notes  of  the  stenographer.  But  in  any  case 
there  must  be  evidence  that  the  notes  have  been  cor- 
rectly taken.t  If  the  witness  is  not  dead,  but  is  without 
the  jurisdiction  of  the  court,  it  should  be  shown  that 
an  effort  has  been  made  to  get  him  as  a  witness  in  the 
ca5e.§ 

DECLARATIONS  RELATING   TO   ANCIENT   DOCUMENTS  AND 

MATTERS. 

Sec.  1871.  MEANING  OF  ANCIENT  DOCU- 
MENTS.— Ancient  documents  are  documents  which 
are  over  thirty  years  old.  They  include,  deeds,  leases, 
powers  of  attorney,  wills,  bonds,  receipts,  letters,  and 
the  like.  1 1  The  thirty  years  which  makes  the  document 
ancient  is  computed  from  the  time  the  document  is 
executed;  except  that  in  some  cases  wills  are  held  to 
date  from  the  death  of  the  testator  rather  than  from 
the  date  of  the  instrument.*  The  time  is  computed 
from  the  date  of  the  instrument  up  to  the  moment  it  is 
offered  in  evidence.! 

Sec.  1872.  WHEN  SUCH  ANCIENT  DOCU- 
MENTS WILL  BE  ADMITTED  IN  EVI- 
DENCE.— Documents  over  thirty  years  of  age,  com- 
ing from  the  proper  custody,  will  be  admitted  in  evi- 


J27  Mich.  454 ;  9  U.  S.  693 ;  27  Pa.  St.  30 ;  45  Cal.  137. 

§44  Mich.  246;  47  Mich.  10;  56  Mich.  586. 

||1  Blackf.  (Ind.)  157;  105  Mass.  351  ;  9  Pet.  62 ;  73  111.  109. 

"g  Barb.  109;  3  Johns.  (N.  Y.)  292;  6  Binn.  439. 

flSl  111.  529;  58  Tex.  567. 
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dence,  when  either  possession  under  them  is  shown,  or 
some  other  corroborative  evidence  of  their  authenticity 
is  produced.  And  perhaps  such  documents  are  admis- 
sible if  nothing  is  shown  to  create  a  suspicion  that  they 
are  not  genuine.^  Such  documents  are  admitted  on  the 
ground  that  it  would  be  practically  impossible,  in  most 
instances  to  prove  their  execution  on  account  of  their 
antiquity;  and  their  being  spurious  is  very  unlikely 
from  the  circumstances  of  their  proper  custody,  appear- 
ance, and  presentation  in  a  public  trial.  ^ 

Sec.  1873.  ANCIENT  DOCUMENTS  TO  BE 
ADMISSIBLE  MUST  COME  FROM  PROPER 
CUSTODY. — The  chief  limitation  upon  the  admissi- 
bility of  ancient  documents  is  that  they  must  come  from 
the  proper  custody.  Proper  custody  is  a  question  for 
the  determination  of  the  court  from  the  facts  and  cir- 
cumstances of  the  case.  It  is  considered  as  coming  from 
proper  custody,  if  the  document  is  produced  by  a  per- 
son whose  connection  with  the  property  in  litigation  is 
such,  that  the  possession  of  the  document  would  natur- 
ally fall  to  him.* 


$1  Starkic  Ev.,  Sec.  330;  7  Wend.  371;  Elliot  on  Ev.,  Sec. 
423;  4  Wheat.  213;  47  N.  J.  Eq.  365. 

§74  Conn.  374 ;  Elliot  on  Ev.  424. 

•Bell  V.  Brewster,  44  Ohio  St.  690;  16  Me.  27;  139  Mass. 
244 ;  79  Ky.  373. 


CHAPTER  III. 

ADMISSIONS. 

Sec.  1874.  TO  WHAT  CLASS  OF  EVIDENCE 
DO  ADMISSIONS  BELONG?— In  the  last  chap- 
ter the  rule  that  the  best  evidence  must  be  produced  has 
been  considered,  as  well  as  the  rule  excluding  hearsay. 
It  was  seen  that  as  a  general  rule  hearsay  evidence  is 
not  admissible,  but  that  there  were  many  so-called  ex- 
ceptions to  the  rule  excluding  hearsay.  But  whether 
the  rules  discussed  are  real  "exceptions"  to  the  hearsay 
rule  or  not  does  not  matter  so  long  as  it  is  understood 
that  certain  kinds  of  evidence  is  admissible  notwith- 
standing it  appears  to  be  second-hand.  By  some 
authors  admissions  are  also  treated  as  exceptions  to  the 
rule  excluding  hearsay,  by  others  they  are  treated  as 
primary  evidence.  Mr.  Best  treats  admissions  under 
the  head  of  "Mode  of  Proof,"  and  evidently  regards 
them  as  primary  evidence.  Wharton  treats  admissions 
as  things  to  be  proved,  rather  than  as  a  mode  of  proving 
a  fact.  And  it  would  seem  that  an  admission  is  both 
a  thing  to  be  proved  and  a  mode  of  proving  the  thing 
or  matter  in  question. 

An  admission  is  receivable  in  evidence  because  of  the 
relation  and  attitude  which  the  person  who  makes  it, 
sustains  to  the  party  to  the  suit  or  the  question  at  issue. 
Thus,  where  a  party  admits  to  a  third  person  that  he 
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owes  a  debt  to  another,  such  admission  is  admissible 
in  a  suit  to  recover  judgment  for  the  debt,  though  made 
extra-judicial,  because  of  the  relation  of  the  party 
making  it  to  the  matter  in  issue.  When  such  an  admis- 
sion is  proved  the  jury  may  use  it  to  determine  the 
ultimate  fact  in  issue,  that  is,  the  indebtedness  of  the 
party  to  the  other. 

The  principle  upon  which  these  admissions  are  re- 
ceived in  evidence  is  based  chiefly  upon  the  reasonable 
presumption  of  the  truth  of  the  statements  made,  when 
it  is  against  the  interest  of  the  person  who  makes  it. 
If  the  admission  is  in  favor  of  the  party  who  makes  it, 
it  is  not  receivable  in  evidence  unless  brought  within 
some  of  the  other  rules,  as,  for  example,  declarations 
which  form  a  part  of  the  res  gestae;  in  such  a  case  it 
is  admissible  whether  it  is  for  or  against  the  party  mak- 
ing it.  Admissions  are  sometimes  said  to  be  receivable 
upon  mixed  grounds,  as  because  of  some  privity  with 
the  declarant,  and  partly  because  the  admissions  form 
a  part  of  the  res  gestae,  or  are  against  the  interest  of 
the  pai-ty  making  them.* 

Sec.  1875.  WHO  MAY  MAKE  BINDING  AD- 
MISSIONS.— The  admissions  of  a  party  are  binding 
in  the  following  instances: 

1.  The  admissions  of  a  party  to  the  record  against 
himself,  are  always  binding. 

2.  The  admissions  of  the  real  ])arty  in  interest,  or 


*73  Mich.  78;  162  Mass.  458;  77  Va.  250. 
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who  has  a  substantial  interest,  whether  he  be  a  party 
to  the  record  or  not. 

3.  The  admissions  of  a  nominal  party  to  the  record, 
who  sues  as  trustee  for  the  benefit  of  another. 

4.  The  admissions  of  a  party  who  is  identified  in 
interest  with  the  party  to  the  record. 

As  to  the  first  class  of  binding  admissions,  those 
made  by  a  party  to  the  record,  the  application  of  the 
rule  is  not  difficult.*  As  to  the  second  class  it  may 
be  said  that  it  is  not  so  frequent  under  the  code  prac- 
tice as  at  the  common  law,  for  the  reason  that  under 
the  code  the  suit  is  brought  in  the  name  of  the  real 
party  in  interest,  while  at  common  law  this  was  not 
always  true,  as  the  suit  was  frequently  brought  in  the 
name  of  the  party  who  had  the  legal  title,  though  he 
was  not  really  the  party  in  interest.  As  to  the  third 
class,  in  cases  of  admissions  of  nominal  parties  to  the 
record  other  than  parties  suing  as  trustees,  if  such  nom- 
inal party  has  parted  with  his  entire  interest,  and  the 
admission  is  made  after  the  transfer,  it  cannot  defeat 
the  interest  of  the  assignee,  and  the  admission  is  not 
binding  upon  the  real  party  hi  interest.  But  if  the 
nominal  party  is  trustee,  and  sues  in  the  capacity  of  an- 
other, then  his  admission  is  receivable.f 


*53  Mich.  107;  1  H.  &  N.  1 ;  6  M.  &  W.  664!-,  26  Wis.  295; 
64  Pa.  St.  454.  But  the  mere  statement  that  a  party  will  claim 
no  damages,  is  not  an  admission  that  he  has  not  been  dam- 
aged.    160  Mass.  486;  31  Ala.  689. 

193  111.  39;  5  Mich.  60.  But,  see,  4  Conn.  544;  10  111.  67; 
33  Me.  360. 
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Where  there  are  several  parties  to  the  record — sev- 
eral defendants — I'epresented  by  the  same  or  different 
attorneys,  the  admission  of  one  defendant  while  it  will 
bind  him,  is  not  to  be  considered  as  binding  the  other 
defendants,  unless  their  interests  are  joint.*  The  ex- 
istence of  a  common  interest  between  such  defendants, 
as  in  the  case  of  executors,  will  not  make  the  admissions 
of  one  binding  upon  the  other  or  others.  So  the  ad- 
mission of  one  co-tenant  will  not  be  received  as  against 
the  other.  And  while  the  admission  of  one  having  a 
johit  interest  is  admissible  to  bind  the  others  jointly  in- 
terested with  him,  such  admission  is  not  to  be  admitted 
as  bearing  upon  the  question  of  the  existence  of  the 
joint  interest.  Whether  the  admissions  of  a  co-partner, 
made  after  the  partnership  is  dissolved,  is  to  be  received 
in  evidence  as  binding  upon  the  other  co-partners  as  to 
things  transpiring  when  the  co-partnership  was  yet  ex- 
isting, is  in  conflict. 

Admissions  as  to  matters  of  fact  made  at  the  trial 
of  a  case  in  one  court  by  counsel  for  the  parties,  are 
not  always  binding  when  the  case  is  carried  into  an- 
other court. t  And  admission  upon  the  trial  of  a  case 
as  to  points  of  law,  are  not  binding  upon  any  one.  It 
is  the  duty  of  the  court  to  determine  the  effect  of  the 
law,  and  the  admissions  of  attorneys  are  in  no  way 
binding.l 


*21  rick.  243. 

126  Mich.  385. 

$45  Mich.  29;  10  Mich.  125. 
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Sec.  1876.  AVHEN  THE  ADMISSIONS  OF 
STRANGERS  ARE  ADMISSIBLE  IN  EVI- 
DENCE.— The  admissions  and  declarations  of 
strangers  and  third  parties  are  in  some  cases  receiv- 
able. The  rule  in  regard  to  the  admission  of  such  testi- 
mony is :  When  the  mutual  riglits  of  such  third  persons 
at  a  particular  time  are  important  and  material  to 
determine  the  question  in  issue,  the  admissions  of  such 
third  person  in  reference  to  such  rights  are  receivable 
in  evidence,  though  he  is  a  stranger  to  the  suit,  or  not 
a  party  to  the  record.*  In  such  a  case  such  evidence 
in  general  is  receivable  as  would  be  legally  admissible 
in  an  action  between  the  third  persons  themselves;  or 
between  one  of  the  third  persons  and  one  of  the  parties 
to  the  suit.f 

Entries  in  the  books  of  a  bankrupt,  made  before  the 
bankruptcy  took  place,  are  receivable  in  evidence  to 
prove  the  condition  of  the  creditor's  debt,  or  the  state 
of  the  bankrupt's  affairs.  But  admissions  made  after 
the  bankruptcy  are  not  admissible  for  this  purpose,  but 
are  received  against  himself  only.:j: 

Sec.  1877.  ADMISSIONS  OF  HUSBAND  AND 
WIFE. — Notwithstanding  the  close  relations  of  hus- 
band and  wife,  the  admissions  of  the  wife  are  not  bind- 
ing upon  the  husband  unless  an  authority  can  be  shown 
or  is  inferred.  Neither  will  the  admissions  of  the  hus- 
band bind  the  wife.    Where  the  wife  usually  conducts 


*2  Esp.  695;  136  Ind.  680;  18  W.  Va.  299. 

125  Conn.  499;  108  Ga.  507. 

|54  Mich.  500.     See  also,  8  Wall.  480 ;  37  Me.  59. 


ADMISSIONS.  iliio 

the  business  in  reference  to  which  an  admission  is  made 
by  her,  it  may  create  an  inference  of  authority  from  the 
husband.  But  the  authority  of  the  husband  must  be 
shown  to  have  been  express,  except  in  cases  where  they 
fall  within  the  scope  of  the  usual  and  customary  things 
which  she  may  be  reasonably  presumed  to  have  authori- 
ty to  do.*  The  husband,  at  common  law,  was  entitled 
to  the  wages  of  the  wife,  and  was  therefore  not  bound 
by  her  admissions  of  payment  being  made  to  her. 

Sec.  1878.  ADMISSIONS  OF  ATTORXEYS. 
— Admissions  made  by  an  attorney  in  the  trial  of  a 
cause  to  obviate  the  necessity  of  proof  of  facts,  are  bind- 
ing for  a  client.  An  attorney,  in  the  trial  of  a  cause 
for  a  client,  is  the  agent  of  the  client  with  very  broad 
powers.  So  all  agreements  and  stipulations  signed  by 
the  attorney  as  to  the  suit  are  binding  upon  the  client.f 
But  unless  the  admissions  pertain  to  the  matter  in  con- 
troversy they  cannot  be  admitted. 

Formal  statements  made  by  an  attorney  on  the  trial 
of  a  cause,  and  admissions  made  in  court  may  generally 
be  shown  upon  a  subsequent  trial  of  the  same  cause, 
unless  they  were  limited  to  the  particular  trial;  but  are 
not  usually  admissible  in  another  action,  or  in  an  action 
between  the  client  and  a  stranger.J 

Sec.  1879.  IMPLIED  ADMISSIONS.— The 
form  of  an  admission  is  largely  immaterial  as  regards 

*115  Mass.  578;  33  Mich.  35;  155  Pa.  St.  572;  98  Ala.  635; 
15  Conn.  347. 

141  Mich.  433;  28  Kans.  394;  148  Mo.  291;  Elliot  on  Ev. 
Sec.  256;  124  :Mass.  185. 

$40  Conn.  313;  32  :\Io.  App.  657;  75  Tex.  111. 
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its  competency;  they  may  be  express,  as  in  words  or 
writing;  or  be  implied  from  assumed  character,  acts 
or  conduct,  and  even  from  silent  acquiescence  where 
there  is  a  dut}^  to  speak.  Thus  where  any  domestic  or 
official  relation  is  recognized  by  an  admission,  such  ad- 
mission is  evidence  against  the  person  making  it  that 
such  relation  exists.  The  dealing  with  and  recognizing 
a  person  as  an  officer,  is  prima  facie  evidence  of  the 
person  being  such  officer  as  against  the  person  so  deal- 
ing with  him.  The  same  is  true  of  a  person  dealing 
with  a  body  corporate,  such  person  cannot  deny  the 
existence  of  the  corporation,  though  none  in  fact  exists.* 
So  if  a  party  have  books  and  documents  bearing  upon 
the  issues  in  a  case,  and  fails  to  produce  them  it  is 
deemed  an  admission  that  they  contain  matters  unfavor- 
able to  him.f 

Admissions  may  not  only  be  implied  from  active  con- 
duct, but  also  from  tacit  or  apparent  recognition,  and 
even  when  there  is  nothing  done.  Thus  if  statements 
are  made  in  the  presence  of  a  party,  which  if  not  true, 
fairly  call  for  some  denial,  and  no  denial  is  made,  evi- 
dence of  these  facts  is  receivable  as  admissions  against 
the  party  in  whose  presence  they  were  made.  This  rule 
depends  upon  the  facts  being  such  as  to  make  a  denial 


*38  Mich.  779.  The  payment  of  interest  or  part  of  a  debt, 
is  a  prima  facie  admission  of  indebtedness.  40  la.  188;  16 
Ind.  136. 

tll5  Mass.  410;  L.  R.  5  Q.  B.  314.  See  also,  53  Mich.  437; 
41  Mich.  119.  A  tender  of  payment  admits  a  liability  to  the 
amount  of  the  sum  tendered.     78  111.  429 ;  45  Wis.  200. 
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necessary,  if  it  was  apparently  such  a  falsehocxl  as  to 
deserve  nothing  but  contempt,  it  would  not  need  to 
be  denied.*  Such  statements  must  also  appear  to  have 
been  fully  understood  by  the  party,  and  he  must  have 
had  an  appropriate  time  to  make  a  denial.  If  the  party 
was  asleep  or  intoxicated,  or  the  statement  was  made 
by  a  minister  in  church  where  the  party  could  not  with 
propriety  deny  it,  he  would  not  be  bound  by  it  as  an 
admission. t 

Letters  from  third  persons  addressed  to  a  party  and 
found  in  his  possession  are  not  evidence  against  him 
as  to  the  matters  therein  stated,  unless  the  contents  have 
been  received,  adopted  or  sanctioned  by  him  by  some 
reply,  statement  or  act  as  shown  by  evidence  other  than 
the  received  letters  themselves.^  So  though  the  letter 
fairly  calls  for  a  reply  if  its  contents  were  thought  false, 
it  is  not  admissible  unless  there  was  a  duty  to  reply.  § 

Sec.  1880.  OF  ADMISSIONS  CONTAINING 
HEARSAY. — The  authorities  are  in  conflict  as  to 
whether  admissions  containing  hearsay  are  to  be  ad- 
mitted in  evidence  or  not.  It  is  said  that  if  an  admission 
contains  matter  which  is  stated  as  a  fact,  such  statement 
of  the  fact  is  evidence  of  the  fact  against  the  person 
who  makes  the  statement,  though  the  statement  is  made 


*24  Mich.  479 ;  28  Mich.  336. 

139  N.  Y.  39. 

J3  C.  &  P.  203 ;  47  Mich.  359 ;  9  C.  &  P.  221. 

§97  N.  Y.  1 ;  126  N.  Y.  410 ;  4  Allen  125 ;  26  Fla.  523.  If 
the  letter  is  answered  both  letters  become  admissible.  1  Cush. 
189;  104  la.  260. 
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upon  information.  A  distinction  being  made  between 
what  is  stated  as  a  fact  and  what  is  stated  as  hearsay, 
allowing  the  former  and  rejecting  the  latter.* 

Oral  admissions  may  be  introduced  to  prove  the  con- 
tents of  a  writing  where  the  law  does  not  require  writ- 
ten evidence  of  the  fact.  Thus  the  admissions  of  a  party 
on  the  trial  that  a  letter  purporting  to  be  a  copy  of  the 
original,  was  a  true  copy  of  the  original  letter,  would 
dispense  with  the  production  of  the  original.! 

In  New  York  it  is  held  that  the  admissions  of  a 
party  are  only  competent  where  oral  evidence  could 
be  introduced,  that  is,  a  record  could  not  be  supplied 
by  an  omission.  The  rule  being,  that  before  parol  evi- 
dence is  admissible  of  the  contents  of  a  written  docu- 
ment in  the  possession  of  the  other  party,  it  is  first 
necessary  to  give  notice  to  the  other  party  to  produce 
such  document.     If  it   is   not  produced   after  notice 


*22  Wis.  118;  26  Wis.  395.    See  also,  16  N.  Y.  381. 

t8  Gray  5.58 ;  62  Pa.  St.  374 ;  34  Ohio  St.  581 ;  66  Me.  23£ ; 
6  M.  &  W.  664.  In  the  last  case  it  was  said,  "Whatever  the 
party  says,  or  his  acts,  if  they  amount  to  an  admission,  are 
evidence  against  himself,  though  such  admissions  involve  what 
must  necessarily  be  contained  in  some  deed  or  writing.  An 
admission  of  a  party,  or  one  under  whom  he  claims,  that  the 
estate  has  been  conveyed  to  or  from  such  person,  or  that  such 
person  filled  the  character  of  the  assignee,  which  could  only  be 
proved  by  deed  or  writing,  is  admissible  against  himself."  The 
reason  given  for  the  admission  of  such  parol  statements  without 
notice  to  produce  or  account  for  the  absence  of  the  original 
instrument,  is  that  they  are  not  open  to  the  same  objection  which 
applies  to  oral  evidence  from  other  sources  where  written  evi- 
dence might  have  been  produced. 
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given,  then  oral  evidence  is  admissible  to  prove  it,  and 
admissions  would  likewise  be  admissible  under  the  New 
York  holding. 

Sec.  1881.    ADMISSIONS  NOT  GENERALLY 
CONCLUSIVE.— The  effect  of  an  admission  is  gen- 
erally open  to  contradiction  by  proof.    And  admissions 
are  only  conclusive  where  the  admission  has  been  acted 
upon;    and  then  only  between  the  party  making  the 
admission  and  the  party  whose  conduct  has  thus  been 
influenced.      It   is   of   no   consequence   in   such   a   case 
whether  the  admission  is  true  or  false.     An  admission 
may  be  made  either  by  conduct  or  by  express  language, 
and  the  conclusive  character  of  it  comes  from  the  fact 
that  it  has  been  acted  upon.  Where  it  can  be  withdrawn 
before  it  has  been  acted  upon,  and  without  a  breach  of 
good  faith,  then  it  is  not  conclusive.  Thus  all  the  author- 
ities hold  that  if  A  stand  by  and  sees  B  sell  his  horse  to 
C,  without  making  any  objection,  it  is  a  conclusive  ad- 
mission of  A  that  the  horse  belongs  to  B,  or  that  he 
has  authority  to  sell  it,  though  in  fact  the  horse  belongs 
to  A.    The  same  rule  applies  to  the  sale  of  land  in  some 
States,  and  is  denied  in  others.* 

Sec.  1882.  ADMISSIONS  MADE  UNDER 
DURESS,  OR  FOR  THE  PURPOSE  OF  COM- 
PROMISE ARE  NOT  RECEIVED  IN  EVI- 
DENCE.— There  are  two  classes  of  admissions  that  are 
not  receivable  in  evidence.    These  are: 

1.     Admissions  made  under  duress,  that  is,  under  the 


*34.  Mich.  384. 
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force  of  illegal  restraint  or  compulsion.  Such  admis- 
sions cannot  be  received  in  evidence.  The  constraint 
must  be  shown  to  have  existed  at  the  time  of  making 
the  admission.  The  mere  puttmg  of  the  party  in  jail 
by  authority  of  law  would  not  constitute  duress.  Duress 
includes  threats,  and  is  sufficient  if  the  freedom  of  the 
will  is  effected. 

2.  Admissions  made  for  the  purpose  of  compromise, 
or  for  negotiating  a  compromise  to  settle  litigation  are 
not  to  be  given  in  evidence.  To  make  an  admission 
come  within  this  exception  it  is  not  necessary  to  state 
in  terms  that  the  offer  is  for  the  purpose  of  compromise. 
If  it  appears  that  it  is  so,  it  is  sufficient,  and  all  refer- 
ence to  it  is  barred  on  the  trial  of  the  cause.*  But  ad- 
missions of  a  collateral  or  indifferent  fact  not  connected 
with  the  merits  of  the  case,  are  receivable,  though  made 
pending  a  compromise.  And  so,  also,  if  it  is  an  inde- 
pendent admission  of  a  fact,  merely  because  it  is  a  fact.f 


*101  U.  S.  263;  39  Mich.  274. 

fgg  Kan.  639 ;  52  N.  H.  287 ;  64  Mich.  59 ;  49  Vt.  93. 


CHAPTER  IV. 

THE  EVIDENCE  MUST  BE  RELEVANT  TO  THE  ISSUE. 

Sec.  1883.  MEANING  OF  THE  TERM  "REL- 
EVANT."—The  word  "relevant"  as  applied  to  testi- 
mony means  that  it  directly  touches  upon  the  issue 
which  the  j^arties  have  made  by  their  pleading,  so  as 
to  assist  in  ascertaining  the  truth  in  regard  to  it.*  To 
be  relevant,  however,  it  is  not  necessary  that  the  evi- 
dence bear  directly  upon  the  point  in  issue,  as  it  is  suf- 
ficient if  it  is  but  a  link  in  the  chain  of  evidence  tending 
to  2^rove  the  issue  by  reasonable  inference,  and  is  logi- 
cally related  to  the  fact  in  issue. t 

The  word  is  used  in  most  of  the  text  books,  but  is 
sometimes  replaced  by  the  word  "material."  So  the 
words  "competent"  and  "relevant"  are  sometimes  used 
interchangeably  by  the  profession.! 


*78  N.  Y.  90.  "Of  all  the  rules  of  evidence  the  most  univer- 
sal and  the  most  obvious  is  this — that  the  evidence  adduced 
should  be  alike  directed  and  confined  to  the  matters  which  are 
in  dispute,  or  which  form  the  subject  of  investigation." — Best 
Ev.  Sec.  251. 

t82  N.  Y.  339;  92  U.  S.  281;  159  Mass.  514.  "The  word 
'relevant'  means  that  any  two  facts  to  which  it  is  applied  are 
so  related  to  each  other  that  according  to  the  common  course 
of  events  one  or  either  of  them  taken  by  itself  or  in  connection 
with  other  facts  proves  or  renders  probable  the  past,  present 
or  future  existence  or  non-existence  of  the  other." — Stephen's 
Dig.  Ev.  Art.  1  ;  63  N.  H.  580.     Wharton's  Ev.,  Sec.  20. 

IGreenlcaf   says :      "Competent   evidence   is    that    which    the 
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The  object  of  pleading  is  to  lead  to  an  issue  of  fact 
or  law  affirmed  on  the  one  side  and  denied  on  the  other. 
The  object  of  evidence  is  to  throw  light  on  the  facts 
in  issue,  that  is,  to  prove  or  disprove  the  fact  or  facts 
at  issue ;  and  any  evidence  which  fairly  and  legitimately 
tends  to  prove  or  disprove  such  allegations  is  relevant 
to  the  issue. 

The  rule  that  only  evidence  material  to  the  issue  can 
be  admitted  is  well  settled,  but  the  application  of  the 
rule,  and  the  determination  of  what  is  relevant  and  what 
is  not  creates  many  nice  questions  and  involves  many 
technical  distinctions  which  are  only  to  be  obtained  from 
\a  careful  study  of  the  cases. 

If  the  evidence  constitutes  a  link  in  the  chain  of  proof 
it  may  be  relevant.  Thus,  indirect  or  circumstantial 
evidence,  by  which  is  meant  the  proof  of  some  other 
fact  or  facts  from  which,  taken  either  singly  or  col- 
lectively, the  existence  of  the  particular  fact  in  question 
may  be  inferred  as  a  necessary  or  probable  consequence, 
may  be  relevant. 

Sec.  1884.  WHEN  EVIDENCE  WILL  BE  RE- 
JECTED   AS    IRRELEVANT.— Speaking  nega- 

very  nature  of  the  thing  to  be  proved  requires  as  a  fit  and  ap- 
propriate proof  in  the  particular  case."  The  word  "compe- 
tent," therefore,  is  broad  enough  to  include  both  primary  and 
relevant  evidence;  but  in  actual  use  it  is  used  synonymous  with 
relevant  in  many  instances.  If  evidence  is  irrelevant  it  is  incom- 
petent; if  relevant  and  yet  not  the  best  evidence,  it  is  still  in- 
competent ;  that  is,  while  it  may  be  relevant  to  prove  the  contents 
of  an  instrument,  all  evidence  in  the  first  instance,  is  incompetent, 
except  the  instrument  itself. 
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lively,  evidence  may  be  rejected  as  Ijeing  irrelevant  for 
two  reasons,  as  follows:  1.  That  the  connection  be- 
tween the  fact  in  issue  and  the  fact  or  facts  offered,  is 
too  remote  and  conjectural.  2.  That  the  evidence  of- 
fered is  excluded  by  the  state  of  the  pleadings. 

Sec.  1885.  RULES  APPLICABLE  IX  DE- 
TERMINING RELEVANT  EVIDENCE.— The 
following  general  principles  may  be  laid  down  as  help- 
ful in  determining  as  to  relevancy: 

1.  Evidence  relevant  to  the  issue  cannot  be  made 
irrelevant  by  the  admission  of  counsel.* 

2.  Irrelevant  evidence  when  received  may  some- 
times afford  opposing  counsel,  on  cross-examination, 
an  opportunity  to  elicit  relevant  evidence,  and  though 
the  irrelevant  evidence  is  afterwards  struck  out,  the 
relevant  evidence  elicited  may  remain. f 

3.  Irrelevant  evidence  may  become  relevant  by  rea- 
son of  the  receipt  of  other  evidence.  Thus,  where  the 
question  is  as  to  the  quality  of  goods  sold  to  a  party; 
it  would  have  to  be  shown  that  goods  furnished  to  a 
third  party  were  of  the  same  quality,  before  the  evi- 
dence of  such  third  party  would  be  relevant. $ 

4.  The  order  in  which  evidence  is  to  be  received  is  in 
the  discretion  of  the  court,  and  such  discretion  is  not 
reviewable  unless  it  is  abused.  § 


*34  Mich.  41. 

t69  Mich.  400. 

tl06  U.  S.  342;  7  Mich.  329;  59  Mich.  300. 

§This   rule  applies   to   tcstiiiiony    soinctinics    admitted   out    of 
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Sec.  1886.     CUMULATIVE     EVIDENCE     IS 

RELEVANT. — By  cumulative  evidence  is  meant  evi- 
dence of  the  same  kind,  to  the  same  point.  Thus,  if 
the  admission  of  a  party  has  already  been  testified  to 
by  one  witness,  and  another  witness  is  called  to  the  same 
admission,  it  is  cumulative  evidence.  If,  however,  evi- 
dence of  a  different  kind  is  offered  to  prove  the  same 
fact,  it  is  not  to  be  called  cumulative.  Evidence  is  rele- 
vant though  it  is  cumulative,  but  the  court  might  limit 
the  amount  of  such  evidence.  In  general,  several  good 
witnesses,  being  as  sufficient  to  prove  a  fact  as  a  dozen. 


order  on  the  pledge  of  an  attorney  that  it  will  be  shown  to  be 
admissible  by  future  evidence.  The  doing  of  this  is  criticised 
in  some  cases,  and  is  not  to  be  allowed  in  criminal  cases.  58 
Mich.  48;  57  Mich.  500.  When  evidence  has  been  thus  ad- 
mitted and  the  attorney  fails  to  make  it  admissible  by  producing 
the  promised  evidence,  the  other  party  should  move  to  strike  out 
the  testimony  already  given.  But,  of  course,  the  impression  that 
it  has  made  cannot  be  effaced,  and  therefore  the  inadvisability 
of  admitting  it  in  the  first  plac«. 


CHAPTER  V. 

OF  THE   KIND   OF   EVIDENCE   THAT   MAY    BE    GIVEN    OF   A 

FACT. 

Sec.  1887.     OPINIOX  EVIDENCE.— Under  the 

division  or  heading,  what  sort  or  kind  of  evidence  may 
be  given  of  a  fact  we  will  consider  opinion  evidence, 
which  may  be  classed  as  of  two  kinds:  1.  Opinions 
from  non-experts.    2.  Opinions  from  experts. 

As  a  rule  a  witness  is  required  to  speak  only  as  to 
facts,  and  not  allowed  to  give  his  opinion  or  his  con- 
clusion, but  there  are  certain  well  settled  exceptions  to 
this  to  be  noted. 

Sec.  1888.  OPINIONS  FROM  NON-EX- 
PERTS.— The  object  of  evidence  is  to  bring  before 
the  court  facts  to  which  it  can  apply  legal  principles. 
Therefore,  non-professional  witnesses  are  not  ordinarily 
permitted  to  state  inferences  or  conclusions,  or  to  ex- 
press their  opinions.  The  difficult  question  to  deter- 
mine is,  when  is  the  testimony  the  statement  of  a  fact, 
and  when  is  it  the  statement  of  an  opinion?  Testimony 
may  savor  of  both  fact  and  opinion,  and  it  may  be  im- 
practicable to  refer  it  to  either  separately. 

Facts  coming  under  the  cognizance  of  the  senses,  be- 
long to  primary  evidence.  Now,  what  is  included  in  the 
senses?  What  is  seen  or  heard  by  the  witness  is  clearly 
primary  evidence,  and  perhaps  all  the  evidence  recog- 
nized by  the  senses  is  primary  evidence. 
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But  there  are  certain  facts  made  up  of  a  combina- 
tion of  minute  appearances  which  are  very  difficult  of 
description.  In  such  a  case  the  witness  may  state  the 
result  of  these  appearances  as  they  impressed  him,  and 
he  need  not  describe  the  minute  appearances  which  go 
to  make  up  the  fact.  Thus  sanity,  intoxication,  state 
of  the  health,  and  the  state  of  the  affections,  are  facts 
of  such  a  character,  that  the  witness  may  generally  tes- 
tify in  regard  to  them  without  giving  the  minute  ap- 
pearances which  go  to  make  up  his  own  judgment  in 
the  matter.* 

Whenever  the  condition  of  things  is  such  that  it  can- 
not be  reproduced  and  made  palpable  in  the  concrete 
to  the  jury,  or  when  the  language  is  not  adequate  to 
such  realization,  then  a  witness  may  describe  it  by  its 
effect  upon  his  mind,  even  though  such  effect  be  an 
opinion.! 

♦Railroad  Co.  v.  Schultz,  43  Ohio  St.  270.  In  this  case  It  is 
stated :  "The  opinions  of  non-experts,  who  state,  so  far  as  is 
practicable,  the  facts  on  which  the  opinions  are  grounded,  will 
be  received  on  questions  of  identity  as  applied  to  persons,  things, 
animals,  or  hand-writing;  and  of  tlic  size,  color  and  weight  of 
objects;  of  time  and  distances;  of  the  mental  state  or  condition 
of  another ;  of  insanity  and  intoxication ;  of  the  affection  of  one 
for  another;  of  the  physical  condition  of  another  as  to  health 
or  sickness  (in  which  latter  case,  however,  the  opinion  of  a  non- 
expert will  not  be  heard  upon  the  particular  disease  or  cause 
thereof);  of  values;  of  the  soundness  of  animals;  and  of  all 
subjects  where  it  is  not  practicable  nor  possible  to  put  the  jury 
in  the  possession  of  all  the  primary  facts  upon  which  the 
opinions  of  the  witnesses  are  grounded." 

f Elliot   on   Ev.    Sees.    671-5.      "In   mattei-s   more   within   the 
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In  New  Hampshire  it  has  been  held  that  witnesses 
who  are  non-experts  cannot  give  their  opinion  on  ques- 
tions of  sanity,  but  they  may  on  the  question  of  intoxi- 
cation, f  But  this  doctrine  is  changed  now,  and  there 
are  perhaps  but  three  states,  Maine,  INIassachusetts,  and 
Texas,  that  do  not  allow  the  admission  of  such  testi- 
mony.! 

The  Supreme  Court  of  the  United  States  allows  the 
opinion  of  a  non-professional  witness  as  to  the  mental 
condition  of  a  person,  in  connection  with  a  statement 
of  the  facts  and  circumstances  within  his  personal 
knowledge,  and  upon  which  the  opinion  is  based,  and 
this  is  the  rule  in  nearly  all  States. § 


common  observation  and  experience  of  men,  non-experts  may, 
in  cases  where  it  is  not  practicable  to  place  before  the  jury  all 
the  primar}^  facts  upon  which  they  are  founded,  state  their 
opinions  from  such  facts,  where  such  opinions  involve  conclu- 
sions material  to  the  subject  of  inquiry.  In  such  cases  the 
witnesses  are  required,  so  far  as  may  be,  to  state  the  primary 
facts  which  support  their  opinions.  Where  it  is  practical  to 
place  palpably  before  the  jury  the  facts  supporting  their  opin- 
ions, the  witnesses  should  be  restricted  in  their  testimony  to  such 
facts,  and  the  jurors  left  to  form  their  opinions  from  these  facts, 
unaided  by  the  mere  opinions  of  the  witness." — 43  Ohio  St.  270. 
See  also,  117  Mass.  122;  78  Mich.  209;  84  Mich.  1;  92  Mich. 
610;  30  N.  Y.  355;  85  N.  Y.  75;  45  N.  Y.  49;  113  111.  632; 
78  111.  374;  6  Gray  444;  27  Conn.  192. 

t47  N.  H.  120;  49  N.  H.  349. 

$56  N.  H.  227:  137  Mass.  414. 

§95  U.  S.  232;  111  U.  S.  612;  47  Mich.  313;  93  Mich.  234. 
In  New  York,  the  non-expert  witness  may  testify  whether  the 
particular  acts  which  he  saw  were  rational  or  irrational,  but 
he  cannot  embrace  the  entire  case  and  say  whether  he  believes 
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Sec.  1889.  CONCLUSIONS  REGARDING 
THE  ADMISSION  OF  NON-EXPERT  OPIN- 
IONS.— The  following  general  conclusions  as  to  the 
admission  of  the  opinions  of  non-expert  witnesses  are 
supported  by  the  weight  of  authority: 

1.  Witnesses  other  than  experts  cannot  state  a  sup- 
posed existing  fact,  whether  involving  an  expression  of 
opinion  or  not,  as  to  matters  which  have  not  come  under 
their  own  personal  observation. 

2.  As  to  matters  which  have  come  under  their  own 
senses,  they  may  state  them  as  facts  no  matter  by  what 
sense  they  are  perceived  or  recognized. 

3.  Where  a  statement  of  fact  is  the  result  of  a  num- 
ber of  minute  appearances  or  combinations  which  them- 
selves cannot  be  described  so  as  to  make  the  jury  un- 
derstand it  as  the  witness  saw  it,  and  if  the  matter  is 
within  the  comprehension  of  ordinary  men,  and  does 
not  require  any  scientific  knowledge  or  experience,  he 
may  state  the  fact,  though  it  seems  to  involve  an  opinion. 

4.  The  competency  of  the  evidence  is  not  to  be  de- 
termined by  the  use  of  the  expressions  "in  your  opinion," 
or  "in  your  judgment,"  but  is  to  be  determined  by  the 
character  of  the  evidence  which  the  question  seeks  to 
elicit. 

Sec.  1890.  OPINIONS  FROM  EXPERTS.— 
An  expert  is  a  person  instructed  by  a  specially  acquired 
knowledge  or  experience  with  regard  to  subjects  pre- 


the  testator  sane  or  insane.     25  N.  Y.  9 ;  36  N.  Y.  276 ;  34  N. 
Y.  190. 
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sumably  not  within  the  knowledge  of  an  ordinary  man.* 
But  it  is  not  necessary  that  an  expert  have  any  expe- 
rience, as  he  may  acquire  his  kno\vledge  from  the  read- 
ing of  standard  works  on  the  special  subject  concern- 
ing which  the  testimony  is  required.!  He  is  not  to  give 
opinions  on  matters  of  common  knowledge.J 

An  expert  in  machinery  may  be  allowed  to  give  his 
opinion  as  to  a  machine,  though  this  question  is  the  ulti- 
mate and  only  question  to  be  decided  in  the  case.§  A 
nautical  expert  may  give  his  opinion  as  to  the  probable 
danger  for  a  tug-boat  to  tug  a  number  of  boats  to- 
gether at  a  certain  place  in  a  high  wind.! I  So  the  opin- 
ions of  2)hysicians  and  surgeons  as  to  matters  within 
their  profession;  attorneys,  bankers,  and  the  like,  are 
cases  of  expert  testimony  commonly  allowed  in  the  trial 
of  cases.H 

The  competency  of  the  party  called  to  give  expert 
testimony  is  for  the  discretion  of  the  trial  court,  and 
will  not  be  reviewed  unless  abused.**  An  expert  may 
testify  as  to  his  own  qualification,  and  the  court  may 
receive  evidence  aliunde.*** 

Sec.  1891.  EXPERT  TESTIMONY  MAY  BE 
BASED  UPON  HYPOTHETICAL  QUES- 
TIONS. — Hypothetical  questions  are  sometimes  used 

*63  Pa.  St.  146;  36  la.  462;  118  Mass.  546. 

fl  Rogers  Expert  Testimony. 

J8  Allen  408. 

§51  Vt.  209. 

||95  U.  S.  297. 

Ill  Grcenlcaf  Ev.  440-441;  4  Barb.  614. 

**12  Wall.  214;  69  Pa.  St.  45. 

♦♦*29  Mich.  175;  64  N.  Y.  589;  15  Wall.  9. 
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in  order  to  obtain  expert  testimony.  A  hypothetical 
question  is  defined  to  be  a  question  which  assumes  the 
existence  of  certain  facts  for  the  purpose  of  ehciting  a 
professional  opinion.  The  facts  assumed,  must,  of 
course,  be  supported  by  the  evidence.* 

Professional  books,  and  books  of  science  are  admis- 
sible in  evidence,  where  a  witness  claims  to  quote  from 
them.  And  such  books  can  be  produced  in  order  to 
show  that  the  book  does  not  substantiate  the  expert 
witness.! 


*66  111.  560 ;  76  Mich.  265. 

tl21  Mass.  70;  77  N.  C.  55;  30  Wis.  614;  38  Md.  15. 


CHAPTER  VI. 

OF  PRIVILEGED  COMMUNICATIONS. 

Sec.  1892.  REASON  FOR  THE  EXCLUSION 
OF  PRIVILEGED  COIVIMUNICATIONS.— Cer- 
tain kinds  of  evidence  are  excluded  on  the  ground  of 
public  policy.  According  to  Mr.  Best  and  other  writers 
on  evidence,  all  inadmissible  evidence  is  excluded  on  the 
ground  of  public  policj^;  that  is,  that  all  rules  of  evi- 
dence are  based  upon  what  is  supposed  to  be  the  best 
polic}^  to  be  pursued  in  view  of  the  results  to  be  ac- 
complished. In  the  case  of  privileged  communications, 
the  term  })ublic  policy  is  used  in  a  limited  sense,  and 
the  rejection  of  the  evidence  is  because  from  its  recep- 
tion some  collateral  evil  would  ensue  to  third  persons, 
or  to  society.  There  are  certain  relations  in  life  in  which 
there  must  ahvays  exist  the  highest  degree  of  confidence, 
and  if  information  and  communications  so  ascertained 
in  confidence  could  be  inquired  into  in  courts  of  justice, 
the  confidence  reposed  in  such  relations  would  soon  be 
at  an  end.  As  a  result  of  protecthig  these  confidential 
relations  the  rule  establishing  privileged  communica- 
tions has  been  extended  by  statute  to  cover  relations  not 
protected  at  common  law.* 

Sec.     1893.      PRIVILEGED       COMMUNICA- 
TIONS CLASSIFIED.— Privileged  communications 

*Bcst  on  Ev.;  Elliot  on  Ev..  Sec.  622. 
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may  be  classified  under  four  heads  as  follows:     1.  Po- 
litical.   2.  Judicial.    3.  Professional.    4.  Social. 

1.  Political  matters  which  are  privileged  may  em- 
brace either:  (a)  Those  which  concern  the  administra- 
tion of  penal  justice,  or;  (b),  Those  which  concern  the 
administration  of  the  government. 

(a)  Under  the  first  head,  as  to  matters  concerning 
the  administration  of  penal  justice,  it  has  been  held  in 
England,  where  a  person  is  being  tried  for  treason,  that 
a  person  who  has  been  employed  by  an  executive  officer 
of  the  government  to  collect  information  was  not  al- 
lowed to  disclose  the  name  of  his  employer,  or  any  con- 
nection then  existing  between  him  and  the  officer.  The 
rule  being  based  upon  the  general  principles  of  con- 
venience and  public  justice.*  It  being  said  in  a  Massa- 
chusetts case  that:  "Courts  of  justice  will  not  compel 
or  allow  the  discovery  of  such  information,  either  by  a 
subordinate  officer  to  whom  it  was  given  by  the  informer 
himself,  or  any  other  person,  without  the  permission  of 
the  government."t  The  rule  only  applies  when  the  gov- 
ernment is  a  party  interested,  or  has  been  practically  af- 
fected. 

(b)  As  to  matters  which  concern  the  administration 
of  the  government,  it  is  held  that  all  official  transac- 
tions between  the  heads  of  the  Departments  of  State 


*24  How.  St.  Trials,  808;  1  Phillips  Ev.,  161-4. 

tl09  Mass.  478;  15  N.  II.  181 ;  43  Ind.  132;  3  F.  &  F.  693. 
The  matter  is  for  the  court  to  decide  whether  the  admission 
of  the  testimony  would  be  injurious  to  the  administration  of 
justice. 
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and  their  subordinate  officers,  can  be  kept  back  and  not 
allowed  to  be  put  in  evidence.  The  reason  for  the  rule 
is  that  the  disclosure  of  these  matters  might  betray  se- 
crets of  State  policy.  Thus  the  communications  pass- 
ing between  the  Governor  of  a  State  and  the  military 
office  under  his  control,  can  be  withheld;  so  the  corre- 
spondence between  an  agent  of  the  government  and  the 
Secretary  of  State,  are  privileged,  and  it  is  generally 
left  with  the  head  of  the  department  or  the  chief  execu- 
tive officer  to  decide  upon  the  propriety  of  withholding 
these  matters.* 

Sec.  1894.  SAME  SUBJECT— 2.  JUDICIAL 
EVIDENCE. — Judicial  evidence  which  is  privileged 
includes  evidence  by  judges,  grand  jurors,  petit  jurors, 
and  in  some  cases  arbitrators  with  whom  matters  have 
been  left  for  arbitration. 

The  deliberations  of  a  grand  jury  are  secret  and  gen- 
erally cannot  be  testified  to  in  another  hearing.  This 
extends  not  only  to  the  jurors  themselves,  but  also  to 
the  public  officer,  clerk  or  stenographer  who  may  have 
been  present  at  their  deliberations.  Anything  pertain- 
ing to  their  deliberations,  all  discussions  and  notes  in 
regard  to  the  matter  are  privileged.  They  cannot  be 
compelled  to  say  who  voted  for  the  indictment,  or  how 
the  vote  stood  on  the  finding  of  the  bill.  It  has  been 
held,  however,  that  a  grand  juror  may  be  examined 

*1  Wood  (U.  S.  Cir.  Ct.),  234;  92  U.  S.  105;  85  Pa.  St. 
433 ;  32  N.  J.  Eq.  Ill ;  1  F.  &  F.  224 ;  2  B.  &  E.  130.  Where 
a  document  of  state  is  withheld  on  <j^"ounds  of  public  policy, 
it  is  held  that  secondary  evidence  of  its  contents  cannot  be  given. 
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as  a  witness  as  to  whether  twelve  of  the  jurors  con- 
curred in  the  finding  of  the  bill,  this  number  being  neces- 
sary to  the  finding  of  a  valid  hidictment.*  In  Massa- 
chusetts by  statute  and  in  some  other  States  independ- 
ent of  statutes,  a  grand  juror  may  be  compelled  to  tes- 
tify as  to  whether  a  certain  person  testified  before  the 
grand  jury.t 

The  affidavit  of  a  petit  juror  cannot  be  read  to  im- 
peach a  verdict.  Having  once  deliberately  concurred  in 
a  verdict  he  will  not  be  heard  to  give  evidence  impeach- 
ing that  verdict.  Neither  can  the  affidavit  of  a  third 
person  as  to  the  admissions  of  a  juror  be  read  in  evi- 
dence. Nor  will  jurors  be  allowed  to  say  that  they  mis- 
understood the  instruction  of  the  court;  or  that  they 
intended  to  find  something  different  from  what  they  did 
find.  But  this  rule  is  confined  as  to  what  they  did  dur- 
ing the  deliberation  of  the  jury  acting  as  an  organized 
body.l 

A  judge  or  justice  of  the  peace  before  whom  a  cause 
is  being  tried  cannot  be  called  as  a  witness  in  the  case. 
In  order  to  have  such  testimony,  if  material,  the  case 
should  have  been  transferred  to  some  other  court  or 
justice.  § 

Arbitrators  are  judges  of  the  facts  submitted  to  them, 


*4  Me.  140;  8  Mass.  107;  64  Me.  284. 

t54  N.  H.  484;  43  Ind.  381  ;  6  Heisk.  (Tcnn.)  181. 

|.55  Me.  503 ;  .56  Mich.  536. 

§10  Ohio  St.  113;  11  Barb.  510.  It  seems  that  in  some  cases 
a  petit  juror  might  be  sworn  as  to  what  he  knows  about  the  case. 
34  Mich.  21. 
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and  their  doings  are  privileged.  But  it  might  be  shown 
that  an  arl)itrator  made  a  mistake  in  his  award.* 

Sec.  1895.  SAME  SUBJECT— PROFP^SSIOX- 
AL  COMMUNICATIONS.— Professional  communi- 
cations include  those  taking  place  between  attorney  and 
client;  physician  and  patient,  and  spiritual  adviser  and 
layman. 

It  is  a  general  rule  that  communications  as  between 
attorney  and  client  as  to  legal  matters,  are  priv^ileged, 
if  made  for  the  purpose  of  professional  advice  or  as- 
sistance.f  It  is  not  material  to  the  application  of  this 
rule  whether  the  attorne}'  has  been  paid  for  his  services 
or  not,  or  has  been  retained  by  the  party.  The  disclo- 
sures of  a  client  to  his  attorney  are  not  only  protected 
from  being  called  out  in  a  court  of  justice  but  are  to  be 
perpetually  treated  as  confidential  and  not  to  be  dis- 
closed any^vhere  else.  The  relation  involves  the  great- 
est confidence  and  such  disclosures  are  to  be  kept  with 
absolute  integrity.  The  interpreters,  clerks  and  stenog- 
raphers in  attendance  and  hearing  disclosures  made  by 
a  client  to  his  attorney  are  privileged  from  testifying 
as  to  such  matters.  But  the  rule  does  not  apply  to 
casual  observers  who  happen  to  overhear  what  is  said.i 


*4  C.  &  P.  427;  L.  R.  5  H.  L.  C.  418. 

139  Me.  428;  110  U.  S.  311 ;  113  Cal.  467;  119  III.  543;  157 
Mass.  90.  This  was  the  rule  of  the  common  law,  and  has  been 
adopted  by  statute  in  tlie  various  States.  114  Pa.  St.  603;  105 
Wis.  625. 

t29  Ohio  St.  542;  28  Conn.  172;  13  Gray  519;  4  Munf. 
(Va.)  273;  2  Beav.  173;  22  Vt.  555. 
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If  thii'd  persons  are  present  and  hear  the  communi- 
cations between  attorney  and  chent  they  may  testify  to 
the  same.  So  if  all  parties  to  the  controversy  are  pres- 
ent and  the  matter  is  talked  over  with  counsel,  then  the 
pri\dleg'e  of  the  rule  is  waived.  The  privilege  does  not 
extend  to  a  communication  to  a  law  student  supposed 
to  be  an  attorney,  t 

When  the  attorney  is  made  the  confident  of  both  par- 
ties, or  is  the  common  agent  of  two  or  more  persons, 
the  communications  are  privileged  so  far  as  strangers 
are  concerned;  but  as  between  the  parties,  under  such 
circumstances,  the  communications  are  not  privileged. 
Either  party  can  compel  the  attorney  to  testify  as  to 
what  took  place.  Papers  put  by  one  party  in  the  hands 
of  an  attorney  are  privileged.  This  privilege  is  wholly 
for  the  benefit  of  the  client,  and  it  follows,  that  the  cli- 
ent may  waive  the  privilege  and  allow  the  testimony 
to  be  received  in  evidence.  The  attorney  may  be  called 
to  testify  on  other  points  without  there  being  a  waiver 
as  to  the  special  point.J  But  if  the  client  goes  upon  the 
stand  and  testifies  to  a  part  of  the  privileged  communi- 
cation, or  upon  the  subject  matter  of  such  communica- 
tions and  partly  answers  them,  then  the  privilege  is  held 
to  be  waived  as  to  the  whole  of  the  communication.* 

The  rule  operates  to  jirevent  the  client  from  being 

t45  N.  Y.  51 ;  145  N.  Y.  1 ;  1  Cush.  576. 

$1  Wharton  Ev.  587,  note  3;  116  Mass.  231;  47  Ind.  412; 
43  Ind.  112. 

*106  Mass.  193;  29  Mich.  133;  101  Mass.  193;  36  Mich. 
302. 
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compelled  to  testify  as  to  such  communications  unless 
he  wishes  to  waive  the  privilege,  as  otherwise  it  would 
be  meaningless.  The  privilege  does  not  extend  to  pro- 
tect a  communication  made  for  any  illegal  purpose. f 

The  seal  of  secrecy  on  professional  communications 
is  said  to  be  perpetual,  unless  waived  by  the  client.  The 
rule,  however,  is  meant  to  protect  the  living  in  their 
business  relations,  and  cannot  be  invoked  when  the  ques- 
tion arises  as  to  the  intention  of  a  deceased  person  with 
respect  to  the  disposition  of  his  estate.J 

Sec.  1896.  SAME  SUBJECT— PHYSICIAN 
AND  PATIENT.— The  common  law  did  not  recog- 
nize the  relation  of  physician  and  patient  as  uithin  the 
rule  of  privileged  communications,  but  quite  generally 
by  statute  this  is  the  case.  The  privilege  is  allowed  to 
be  waived  where  the  patient  sues  the  physician  for  mal- 
practice. §  To  make  communications  between  physician 
and  patient  privileged,  the  relation  of  physician  and  pa- 
tient must  exist,  the  physician  must  be  acting  in  his  pro- 
fessional capacity,  and  must  be  actually  a  physician.il 
Communications  made  to  an  assistant  come  within  the 
rule,  but  those  made  to  a  drug  clerk  or  dentist  do  not.* 

The  rule  of  exclusion  under  the  statutes  extends  to 
mformation  acquired  while  tending  the  patient  in  a  pro- 
fessional character  and  which  information  was  necessary 

t29  Barb.  627;  63  Barb.  468;  130  Mass.  533. 
JGreenlcaf  on  Ev.,  Sec.  242 ;  9  Me.  287. 
§154  Mo.  112;  10  Iiid.  App.  5;  148  Ind.  238. 
Ill 54  N.  Y.  355;  123  Ind.  384 ;  45  Hun  307. 
*66  Mo.  588;  104  Mich.  563. 
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to  enable  him  to  prescribe;  this  includes  the  patient*s 
symi^toms,  the  condition  of  his  body,  and  the  statements 
of  others  who  are  with  him,  as  well  as  communications 
from  the  lips  of  the  patient. t  The  death  of  the  patient 
does  not  remove  the  prohibition.  And  the  assignee,  or 
the  personal  representative  of  the  patient,  may  claim 
the  privilege.!  The  privilege  extends  to  the  communi- 
cations between  consulting  physicians  in  the  same  case.§ 

Sec.  1897.  SAME  SUBJECT— SPIRITUAL 
ADVISERS. — The  communications  between  spiritual 
adviser  and  layman  were  not  privileged  at  common  law, 
but  are  made  so  by  statute  in  many  States.  These  stat- 
utes make  the  statements  or  confessions  of  the  layman 
and  the  replies  of  the  priest  or  spiritual  adviser  pri\'i- 
leged,  except  where  the  same  would  tend  to  shield 
crime.  1 1  The  privilege  may  be  waived  by  the  person 
confessing,  but  the  spiritual  adviser  cannot  waive  the 
privilege,  unless  called  as  a  witness  by  the  party  con- 
fessing to  testify  as  to  such  confession.* 

Sec.  1898.  SAME  SUBJECT— SOCIAL  LIFE. 
— The  chief  instance  of  privileged  communications  af- 
fecting social  life,  are  those  made  between  husband  and 
wife.  This  rule  existed  at  common  law,  where  neither 
husband  nor  wife  could  testify  against  the  other;  they 


t77  Ind.  203;  67  N.  Y.  185;  110  la.  32;  91  Mo.  App.  586. 
180  N.  Y.  281 ;  103  N.  Y.  576;  111  N.  Y.  120;  104  N.  Y. 
352 ;  99  N.  Y.  56. 

§99  la.  26;  103  N.  Y.  573. 

1|13  Wend.  311;  ,58  Ind.  182. 

*99  N.  Y.  56 ;  Elliot  on  Ev.,  Sec.  638. 
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were  not  competent  witnesses,  and  the  communications 
were  also  privileged. f 

The  rule  as  to  communications  between  husband  and 
wife  being  privileged  varies  in  the  different  jurisdic- 
tions, in  some  only  private  conversations  are  consid- 
ered privileged.!  In  others  only  confidential  communi- 
cations. §  While  in  others  all  conversations  are  treated 
as  privileged.il 

There  must  be  a  valid  marriage  between  the  parties 
and  the  marriage  relation  must  exist  at  the  time  of  the 
communications  to  make  them  privileged.  They  con- 
tinue privileged  after  the  death  of  one  of  the  parties, 
and  by  the  weight  of  authority  a  decree  of  divorce  does 
not  do  away  with  the  privilege  as  to  communications 
theretofore  made.!! 

If  the  communications  between  husband  and  wife  are 
made  in  the  presence  of  third  persons  they  are  not  priv- 
ileged, and  an  eavesdropper  or  passer  by  may  testify  as 
to  what  was  overheard.*  At  the  common  law  neither 
could  waive  the  privilege,  but  at  present  some  courts 
hold  that  the  one  making  the  communication  may  tes- 
tify to  it,  while  others  hold  that  the  waiver  must  be 
mutual.** 


tl75  Mass.  177;  40  Fla.  216;  126  N.  Y.  249. 

$113  Mass.  157;  110  Mass.  181. 

§27  N.  J.  Eq.  311. 

||25  Ohio  St.  500;  12  R.  I.  333. 

11153  111.  585;  108  Mo.  352;  49  N.  Y.  510;  119  la.  220; 
81  111.266;  165  U.  S.  342. 

•147  Ind.  3;  55  Kans.  135;  136  N.  Y.  633;  110  Mass.  181; 
35  Vt.  378. 

**131  U.  S.  227;  132  N.  Y.  181;  113  Mich.  171. 


CHAPTER  VII. 

MATTERS   OF   WHICH   THE   COURT    WILL   TAKE   JUDICIAL 

NOTICE. 

Sec.  1899.  MEANING  OF  JUDICIAL  NO- 
TICE.— The  facts  in  the  case  are  the  subjects  of  proof, 
but  if  they  are  such  as  the  court  will  take  judicial  notice 
of,  they  need  not  be  proved.  Judicial  notice,  therefore, 
means,  that  for  the  purposes  of  the  case  the  court  ac- 
cepts as  true  certain  notorious  facts  without  requiring 
proof.*  So  it  is  said  that  judicial  notice  or  knowledge 
of  a  fact  is  simply  a  rule  of  evidence  which  dispenses 
with  the  necessity  of  offering  evidence  to  such  fact.f 
The  courts  take  judicial  notice  of  various  matters  both 
of  law  and  fact,  and  when  they  are  so  noticed  proof  is 
dispensed  with. 

Sec.  1900.  WHAT  WILL  BE  JUDICIALLY 
NOTICED. — The  following  things  will  be  judicially 
noticed  by  the  courts : 

1.  Foreign  Governments.  Every  court  will  take 
judicial  notice  of  the  existence  and  title  of  all  the  sov- 
ereign powers  of  the  civilized  world.  Every  court  of 
the  United  States  will  also  take  judicial  notice  of  the 
flags  and  seals  of  all  foreign  nations  or  powers.  This 
does  not  mean  that  the  things  of  which  the  court  will 


♦Bouvier's  Law  Diet.,  "Jud.  Notice. 
tl25  Ala.  149. 
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take  judicial  notice  need  not  be  brought  to  the  atten- 
tion of  the  court  by  the  counsel  before  they  will  be  given 
judicial  notice.  As  the  court  will  take  judicial  notice  of 
the  recognition  of  a  particular  sovereignty  by  the  United 
States,  and  the  flags  and  seals  of  the  various  nations, 
such  seals  as  symbols  when  attached  to  any  decree  or 
judgment  or  public  act,  is  received  as  true  and  genuine, 
as  the  seal  is  the  highest  evidence  of  the  national  char- 
acter of  a  paper.* 

Sec.  1901.  SAME  SUBJECT— LAWS  OF  NA- 
TIONS AND  TREATIES,  ETC.— 2.  The  courts 
will  take  judicial  notice  of  the  laws  of  nations;  the  gen- 
eral usages  and  customs  of  merchants ;  treaties  made  by 
the  United  States  with  foreign  governments;  the  pub- 
lic acts  and  proclamations  of  these  governments;  and 
the  public  acts  of  the  United  States  in  carrying  these 
treaties  into  effect.! 

Sec.  1902.  SAME  SUBJECT— FOREIGN  AD- 
MIRALTY COURTS,  NOTARIES,  ETC.— 3. 
The  courts  will  take  judicial  notice  of  foreign  admiralty 
and  maritime  courts;  notaries  public;  and  their  re- 
spective seals.  A  notary  public  is  an  officer  recognized 
as  such  for  commercial  purposes  by  international  law. 
Thus  in  the  protests  of  foreign  bills  of  exchange  the 
seals  of  the  notaries  are  recognized  by  the  courts. 

Sec.  1903.  SAME  SUBJECT— CONSTITU- 
TION OF  UNITED  STATES,  PUBLIC  STAT- 


*L.  R.  2  Ch.  App.  585;  36  N.  Y.  146. 
fU  Wall.  171. 
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UTES,  ETC.— 4.  The  Constitution  of  the  United 
States,  the  public  statutes,  the  general  laws  and  customs 
of  the  Union,  and  also  of  their  own  particular  state  or 
territory,  will  be  taken  notice  of  by  the  State  courts. 
The  States  are  regarded  as  foreign  to  each  other  so  far 
as  these  things  are  concerned. 

Sec.  1904.  SAME  SUBJECT— LAWS  OF  THE 
STATES,  ETC.— 5.  The  courts  of  the  United  States 
will  also  take  judicial  notice  of  the  laws  of  the  several 
States  applicable  to  the  case  pending  before  them.  The 
courts  will  also  take  judicial  notice  of  the  rivers  and 
lakes  of  the  United  States  which  are  navigable,  and  of 
the  course  of  inland  channels.* 

What  is  said  of  the  United  States  courts  is  also  true 
of  State  courts.  The  courts  of  a  State  will  take  judi- 
cial notice  of  the  accession  of  the  chief  executive  of  the 
nation;  of  his  power  and  the  genuineness  of  his  signa- 
ture; of  the  heads  of  the  departments,  and  public  seals; 
of  the  election  and  resignation  of  United  States  officers ; 
and  of  the  appointment  of  the  cabinet  officers,  foreign 
ministers,  and  the  like.f 

Sec.  1905.  SAME  SUBJECT— SIGNATURES 
OF  OFFICERS,  PROCLAMATIONS,  ETC.— 
6.  The  courts  will  take  judicial  notice  of  the  genuine- 
ness of  the  signatures  of  the  United  States  officers,  but 
not  generally  of  their  deputies.  Public  proclamations 
of  peace  or  war  made  by  the  federal  government  will  be 


*8  How.  384. 
tl7  How.  30. 
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given  judicial  notice,  but  no  state  will  take  judicial  no- 
tice of  the  proclamations  or  acts  of  another  State.  The 
national  holidays  are  judicially  noticed  by  the  courts. 

Sec.  1906.  SAME  SUBJECT— EXTENT  OF 
BOUNDARIES,  POLITICAL  DIVISIONS, 
ETC. — 7.  Every  government  will  take  judicial  notice 
of  the  territorial  extent  of  its  own  district,  and  of  the 
extent  of  their  jurisdiction  and  sovereignty.  And  this 
extends  to  the  minor  political  divisions  of  the  State  or 
nation,  as  to  their  general  or  relative  position,  but  not 
as  to  the  precise  boundary  if  it  is  in  flict,  unless  the 
boundary  is  prescribed  by  statute  or  the  general  geo- 
graphical features  of  the  country.  The  courts  will  also 
notice  the  principal  rivers,  cities,  and  to  some  extent  the 
distance  of  foreign  cities.* 

8.  The  courts  will  take  judicial  notice,  of  such  things 
as  are  commonly  understood  by  everyone;  all  things 
which  happen  according  to  the  ordinary  course  of  na- 
ture; as,  the  ordinary  limitation  of  human  life;  the 
course  of  time ;  movements  of  the  heavenly  bodies ;  and 
the  limitations  and  changes  of  the  seasons,  and  their 
general  relation  to  the  maturity  of  crops. f 

Sec.  1907.  SAME  SUBJECT— PUBLIC  FES- 
TIVALS, COMMON  MEANING  OF  WORDS, 
ETC. — 9.  All  ordinary  public  fasts  and  festivals;  co- 
incidence of  the  days  of  the  weeks  with  the  days  of  the 
month;  and  the  meaning  of  all  words  in  the  English 
language,  or  ordinary  vernacular,  will  be  given  judicial 

*91  U.  S.  137. 
flOS  Mass.  146. 
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notice  by  the  courts.  But  the  courts  will  not  take  ju- 
dicial notice  of  technical  words  or  slang  expressions. 
Abbreviations  in  common  use  and  generally  understood 
will  be  given  judicial  notice,  but  not  those  which  are  in 
any  way  doubtful.* 

Sec.  1908.  SAME  SUBJECT— WEIGHTS, 
MEASURES,  COINS,  ETC.— 10.  The  courts  will 
take  judicial  notice  of  the  weights  and  measures,  and 
coin,  and  the  general  character  of  the  circulating  me- 
dium, and  the  public  language  referring  to  it;  but  not 
of  the  current  values  of  silver  and  gold  at  any  particu- 
lar time,  this  must  be  proved.  The  courts  will  take 
judicial  notice  of  matters  of  public  interest  affecting 
the  whole  people,  and  matter  of  public  interest  affecting 
the  government  of  a  particular  State  or  district. 

Courts  will  also  take  judicial  notice  of  the  usual  ef- 
fect of  the  passions;  as  jealousy,  avarice,  hatred,  and 
revenge,  as  well  as  those  that  tend  towards  the  happi- 
ness and  preservation  of  life.f  Also  of  ordinary  and 
well  established  physical  laws.  And,  generally,  of  all 
matters  which  may  be  considered  as  being  within  the 
common  knowledge  and  experience  of  all  men.? 

Sec.  1909.  THE  COURT  WILL  REFER  TO 
PROPER  SOURCES  OF  INFORMATION  ON 
MATTERS  OF  WHICH  IT  TAKES  JUDICIAL 
NOTICE. — The  court  may  have  resource  to  the  proper 


*15  Mo.  376;  20  Pick.  206;  50  Md.  376;  26  Minn.  316. 
167  Pa.  St.  374. 

J112  Mass.  187;  34  N.  Y.  397;  12  A.  &  E.  624;  114  U.  S. 
218;  93  Mich.  41  ;  80  Mich.  ,58.5. 
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sources  of  information  on  all  points  of  which  it  takes 
judicial  notice.  And  the  court  may  refuse  to  take  ju- 
dicial notice  of  a  matter  until  satisfied  by  evidence  pro- 
duced for  that  purpose  that  it  is  proper  for  him  to  do 
so.f  The  court  may  resort  to  an  encyclopedia,  or  work 
of  history,  or  science,  although  these  works  themselves 
cannot  be  produced  as  evidence.  The  court  may  con- 
sult newspapers  and  any  reference  or  authority  whereby 
the  information  desired  may  be  gained.^ 


122  How.  392;  61  Me.  178;  6  Wall.  499;  91  U.  S.  37. 
$109  Mass.  24;  7  Pet.  554. 


CHAPTER  VIII. 

OF  WRITTEN   EVIDENCE. 

Sec.  1910.  DIVISIONS  OF  WRITTEN  EVI- 
DENCE.— Written  evidence  is  divided  into  two  gen- 
eral classes: 

1.  Public  writings. 

2.  Private  writings. 

Public  writings  are  again  subdivided  as  respects  their 
character  into:  (a)  Judicial;  and  (b)  Non- judicial.  As 
respects  their  mode  of  proof,  public  writings  are  divided 
into  first,  those  of  record,  second,  those  not  of  record. 

Judicial  wTitings  may  be  divided  into  the  following: 
1.  Judgments,  decrees  and  verdicts.  2.  Depositions, 
examinations  and  inquisitions  taken  in  the  course  of 
legal  proceedings.  3.  Writs,  warrants,  pleadings,  bill 
and  answer  in  equity,  and  all  other  documents  relating 
to  legal  proceedings  or  incident  thereto. 

A  judgment  is  the  final  order,  determination,  or  de- 
cree of  the  court,  upon  a  matter  duly  submitted  to  it 
for  its  determination. 

A  decree  is  generally  spoken  of  as  pertaining  more 
particularly  to  a  court  of  equity;  and  it  is  the  final  or- 
der, determination  or  decision  of  that  court.  But  the 
term  is  often  confused  with,  or  used  as  synonymous 
with  judgment. 

^66 
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No  judgment  or  decree  is  valid  unless  the  court  has 
jurisdiction.  Judicially  speaking,  a  judgment  or  de- 
cree means  the  formal  entry  of  the  same  made  upon  the 
records  of  the  court. 

A  verdict  is  the  decision  of  the  jury.  A  verdict, 
until  the  judgment  is  rendered  thereon,  stands  for  noth- 
ing. In  common  law  cases  the  verdict  is  conclusive  of 
the  facts  that  were  before  the  jury.  In  some  States 
the  court  has  a  right  to  modify  the  amount  of  a  verdict. 

Sec.  1911.  METHOD  OF  PROVING  A  JUDG- 
MENT.— A  judgment  may  be  proved  in  the  following 
ways: 

1.  By  the  mere  production  of  it,  if  such  production 
can  be  secured.  It  can  always  be  secured,  of  course, 
where  the  suit  in  which  it  is  sought  to  be  introduced  is 
before  the  same  court  which  rendered  it. 

2.  By  copy.  Copies  of  a  record  are  of  three  kinds: 
(a)  Exemplifications;  (b)  Copies  made  by  authorized 
officers;  and  (c)  Sworn  copies. 

Exemplifications  are  of  two  kinds,  (i)  Under  the 
great  seal,  (ii)  Under  the  seal  of  the  particular  court. 
In  the  United  States  the  great  seal  is  usually  kept  by 
the  Secretary  of  State;  and  in  the  various  States  the 
State  seal  is  also  kept  by  the  Secretary  of  each  State.* 
In  England  the  great  seal  is  kept  by  the  Lord  Chan- 
cellor. 

The  statutes  of  the  State  usually  provide  how  to  prove 

*3  Gray  574. 
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the  records  of  any  court.  The  Constitution  of  the 
United  States,  Art.  IV,  Sec.  1,  provides  that:  "Full 
faith  and  credit  shall  be  given  in  each  State  to  the  public 
acts,  records,  and  judicial  proceedings  of  every  other 
State.  And  the  Congress  may  by  general  laws  pre- 
scribe the  manner  in  which  such  acts,  records  and  pro- 
ceedings shall  be  proved,  and  the  effect  thereof."  Un- 
der this  pro\'ision,  Congress,  in  1790  passed  an  Act  that: 
"The  records  and  judicial  proceedings  of  any  of  the 
courts  of  any  State  shall  be  proved  or  admitted  in  any 
other  court  within  the  United  States;  (a)  by  the  attesta- 
tion of  the  clerk,  and  the  seal  of  the  court  annexed,  if 
there  be  a  seal;  (b)  together  with  the  certificate  of  the 
judge,  chief  justice,  or  presiding  magistrate,  as  the  case 
may  be,  that  the  certificate  is  in  due  form.  And  the 
said  records  and  judicial  proceedings  authenticated  as 
aforesaid,  shall  have  full  faith  and  credit  given  to  them 
in  every  court  within  the  United  States,  as  they  have 
by  law  or  usage  in  the  courts  of  the  State  from  whence 
such  records  are  or  shall  be  taken."  By  a  subsequent 
act  passed  in  1804,  these  provisions  were  extended  to 
the  courts  of  all  the  territories  subject  to  the  jurisdiction 
of  the  United  States. 

Sec.  1912.  SAME  SUBJECT— EFFECT  OF 
THE  ACT  OF  CONGRESS  ON  PROOF  OF 
JUDGMENT.— The  effect  of  the  Act  of  Congress 
above  referred  to  may  be  said  to  be : 

1.  This  method  is  not  exclusive,  that  is,  proof  by 
an  attested  copy  does  not  exclude  any  other  method  of 
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proof,  and  the  party  may  adopt  any  method  that  is  con- 
venient in  the  i)roof  of  a  judgment.* 

2.  It  does  not  extend  to  a  judgment  in  a  criminal 
case.  Thus,  it  does  not  operate  so  as  to  render  a  wit- 
ness incompetent  in  one  State  who  has  been  convicted 
of  an  infamous  crime  in  another,  where  such  is  the  ef- 
fect of  a  conviction. t 

3.  The  judicial  proceedings  referred  to  in  these  acts 
are  generally  understood  to  be  the  proceedings  of 
courts  of  general  jurisdiction,  such  as  have  a  judge, 
chief  magistrate,  or  chief  justice,  because  there  must  be 
a  certificate  by  some  one  of  these  officers  that  the  at- 
testation is  in  due  form.  There  is  a  diversity  of  opinion 
upon  this  point  in  the  United  States.  It  has  been  held 
that  the  judgment  of  a  justice  of  the  peace  does  not 
come  within  the  act  of  Congress.? 

4.  The  act  of  Congress  applies  to  proceedings  in  a 
court  of  chancery  and  of  probate,  as  well  as  to  the  courts 
of  common  law,  and  they  may  be  proved  in  the  manner 
described.  § 

Sec.  1912a.  SAME  SUBJECT— MODE  OF  AT- 
TESTATION.—The  judge  must  certify  that  the  at- 
testation is  made  in  due  form;  that  is,  the  attestation 


*103  Mass.  283. 

tl7  Mass.  515. 

JS  Pick.  448;  6  N.  H.  567;  3  Wend.  267.  But  where  the 
justice  of  the  peace  is  bound  by  law  to  keep  a  record  of  his 
proceedings,  it  is  held  that  his  judgments  are  within  the  mean- 
ing of  the  act  of  Congress ;  5  Day  263 ;  6  Vt.  580, 

§52  Ga.  438, 
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of  the  copy  nuist  be  according  to  the  form  used  in  the 
State  from  which  the  record  comes.  It  must  be  the 
certificate  of  the  judge  of  the  court  from  which  the 
judgment  comes  that  it  is  in  due  form,  the  certificate 
of  the  clerk  is  insufficient.* 

It  must  appear  from  the  certificate  of  the  judge  that 
he  is  the  presiding  judge  at  the  time  he  certifies  to  the 
record  if  there  are  a  number  of  judges  forming  the 
court.  If  there  is  but  one  judge  it  is  held  that  the 
certificate  need  not  indicate  that  he  is  the  presiding 
judge.  The  clerk  should  be  the  officer  in  person  and 
not  an  under-clerk.f 

Sec.  1913.  SAME  SUBJECT— 2.  COPIES 
MADE  BY  AUTHORIZED  OFFICERS.— Where 
the  law  entrusts  a  particular  officer  with  the  making  of 
copies,  it  gives  credit  to  them  in  evidence  without  fur- 
ther proof,  though  the  mere  office  copy  of  a  person  not 
so  licensed  would  not  be  admissible.  The  matter  is 
largely  statutory. 

Sec.  1914.  SAME  SUBJECT— 3.  SWORN 
COPIES. — Records  may  always  be  proven  by  sworn 
copies.  It  must  appear,  of  course,  that  the  original  rec- 
ord was  taken  from  the  proper  custody.  The  witness 
may  have  compared  the  copy  with  the  original,  or  he 
may  have  been  assisted  by  the  clerk,  or  some  other  per- 
son, in  whose  custody  the  record  is  kept,  in  comparing 
them.    It  must  be  shown  by  outside  proof  that  the  rec- 


*36Ind.  116;  71  Pa.  St.  240. 
t8  Ga.  201 ;  24  N.  Y.  394. 
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ord  from  which  the  copy  was  taken,  was  in  the  proper 
custody;  and  this  cannot  be  shown  by  the  record  itself. 
There  is  no  presumption  in  favor  of  the  proper  cus- 
tody, it  is  a  fact  to  be  proved. 

Every  entry  in  the  record  is  the  statement  of  the  act 
of  the  court,  and  must  be  presumed  to  have  been  made 
by  the  direction  of  the  court,  either  by  a  particular  or- 
der for  that  entry,  or  by  a  general  order,  or  by  a  general 
and  recognized  usage  and  practice  which  pre-supposes 
such  an  order.* 

Sec.  1915.  PROOF  OF  A  DECREE  IN  CHAN- 
CERY.— A  decree  in  chancery  may  be  proved  in  the 
same  way  as  a  judgment  at  common  law.  A  decree 
in  chancery  should  be  accompanied  by  the  proof  of  the 
bill  and  answer  in  order  to  be  proved.  The  reason  for 
this  is  that  it  is  necessary  to  have  the  bill  and  answer 
to  find  out  the  force  and  effect  of  the  decree.  If  these 
are  set  forth  in  the  decree  it  is  sufficient  without  dupli- 
cating them.f 

Sec.  1916.  PROOF  OF  JUDGMENTS  OF  IN- 
FERIOR COURTS.— Judgments  of  inferior  courts 
are  generally  proved  by  producing  the  book  containing 
the  proceedings.  If  they  are  not  in  any  book,  they  can 
be  proved  by  showing  the  certificate  of  the  magistrate. 

Sec.  1917.  PROOF  OF  FOREIGN  JUDG- 
MENTS.— Foreign  judgments  are  proved  in  the  same 
way  as  other  judgments.    There  is  this  difference,  how- 


*4  Met.  421 ;  2  Gush.  115 ;  3  Gray  574 ;  4  Foster  344. 
fl  Greenleaf  on  Ev.  511. 
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ever,  in  proving  a  foreign  judgment  you  must  prove 
the  jurisdiction  of  the  court,  as  nothing  is  presumed  in 
that  regard.* 

Sec.  1918.  WHERE  A  FORMER  JUDG- 
MENT IS  SET  UP  AS  A  BAR  TO  FURTHER 
PROCEEDINGS  WHAT  MUST  BE  SHOWN.— 
Where  a  judgment  is  set  up  as  a  bar  to  further  pro- 
ceedings, it  is  necessary  to  show: 

1.  The  identity  of  the  parties;  this  does  not  mean 
that  the  parties  in  the  two  suits  are  the  same  identical 
persons.  One  who  is  in  privity  with  another  is  in  the 
same  situation  as  the  latter,  so  far  as  any  verdict  or 
judgment  is  concerned,  whether  he  claims  by  privity 
of  blood,  estate  or  in  law.  Privity  denotes  mutual  and 
successive  relationship  to  the  same  rights  of  property. 
A  judgment  against  an  ancestor  binds  the  heir;  a  judg- 
ment against  the  representative  binds  the  estate.  Where 
the  rights  of  the  parties  are  dependent  upon  those  of 
the  parties  to  the  judgment,  the  record  of  the  judgment 
is  evidence;  and  such  dependence  may  be  shown  by 
parol  evidence.f 

2.  There  must  be  proof  of  the  identity  of  the  mat- 
ter litigated.  The  cause  of  action  is  said  to  be  the  same 
when  the  same  evidence  will  support  both  actions,  al- 
though the  form  of  the  action  is  not  the  same  in  the 
one  case  as  in  the  other. 

3.  The  judgment  offered  in  bar  must  be  directly 

*2  Cranch  228;  6  Foster  162. 

t23  Conn.  388;  39  Mc.  326;  14  Md.  86. 
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upon  the  precise  point.  The  judgment  will  not  be  in 
bar  of  any  matter  which  came  collaterally  in  question, 
nor  of  any  matter  incidentally  cognizant,  nor  of  any 
matter  to  be  inferred  by  argument  from  the  judgment 
as  having  been  included  therein.  Parol  evidence  may 
be  admissible  to  show  that  the  precise  point  was  in- 
volved.* 

4.  The  former  judgment  must  have  been  final  and 
conclusive,  otherwise  it  would  have  no  weight  in  any 
other  court. 

5.  The  judgment  must  have  been  upon  the  merits. 
Thus,  if  the  judgment  has  been  upon  a  defect  in  the 
pleadings,  or  anything  else  than  the  merits  of  the  case, 
the  judgment  is  not  a  bar  to  the  other  action. f 

6.  The  operation  of  the  judgment  must  be  mutual. 
There  is  an  exception  to  this  rule  as  to  cases  in  renij 
or  against  things  rather  than  persons.  In  such  cases 
a  judgment  may  be  evidence  against  a  party  while  not  a 
party  to  the  former  suit.  Thus  judgments  of  condem- 
nation of  property,  decisions  of  other  courts  as  to  the 
status  of  parties  in  marriage,  divorce,  and  the  like  are 
received.  J 

Sec.  1919.  PROOF  OF  OTHER  PAPERS  OR 
DOCUMENTS. — In  general  other  judicial  writings 


*Starkie  Ev.  337;  4  Cow.  559;  15  III.  453;  2  Ala.  504. 

tl6  How.  354;  57  Cal.  257.  A  decree  in  equity  may  be 
shown  as  bearing  upon  the  same  subject  though  the  parties  are 
not  the  same.     3  Gray  67 :  9  A.  &  E.  62. 

■|1  Greenleaf  on  Ev.  532  note. 
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and  papers  may  be  proved  in  the  same  manner  as  judg- 
ments. 

Sec.  1920.  OF  SECONDARY  EVIDENCE  TO 
PROVE  THE  CONTENTS  OF  WRITINGS.— 

Written  evidence  is  the  best  or  primary  evidence  of  all 
facts  contained  in  the  writing  or  document.  And  the 
rule  of  evidence  as  to  the  best  evidence  requires  that 
it  be  produced.  Where  such  evidence  is  lost  or  de- 
stroyed, or  for  some  other  good  reason  cannot  be  pro- 
duced, the  necessity  of  the  case  requires  that  some  other 
kind  of  evidence  be  admitted  to  supply  its  place.  This 
evidence  is  known  as  secondary  evidence,  and  can  only 
be  used  when  the  primary  evidence  for  some  reason  or 
other  cannot  be  produced.  The  object  of  secondary  evi- 
dence is  not  to  put  before  the  court  the  facts  in  the  case, 
but  it  is  to  put  before  the  court  the  primary  evidence 
of  the  facts.  Its  purpose  is  to  approximate  the  primary 
evidence  of  the  facts  as  nearly  as  possible  under  the  cir- 
cumstances, by  reproducing  the  instrument  itself. 

Sec.  1921.  SAME  SUBJECT— "LAYING  A 
FOUNDATION."— There  must  be  certain  reasons 
given  and  certain  things  done  in  order  to  bring  in  sec- 
ondary evidence;  this  is  called  "laying  a  foundation" 
for  the  introduction  of  secondary  evidence.  Under  this 
head  the  following  things  are  required; 

1.  Proof  of  the  existence  of  the  writing.  This  is  a 
pre-requisite,  since  if  it  did  not  exist  at  one  time  there 
is  nothing  to  prove. 

2.  A  bona  fide,  diligent  search  for  the  writing,  in 
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places  where  it  would  be  likely  to  be  found  if  it  did 
exist. 

3.  An  unsuccessful  search.  This  gives  rise  to  the 
question  as  to  what  is  sufficient  evidence  of  the  loss  of 
the  instrument  to  admit  secondarj^  evidence.  It  is  neces- 
sary to  satisfy  the  court  that  the  primary  evidence  is 
lost,  or  cannot  be  found  in  order  to  secure  the  admis- 
sion of  the  secondary  evidence,  and  to  do  this  all  the 
sources  of  information  and  means  of  discovery  must  be 
exhausted.  But  this  rule  is  relaxed  to  some  extent  in 
certain  cases.* 

As  the  law  does  not  require  the  impossible,  and  is 
not  unreasonable,  there  are  other  cases  than  where  the 
instrument  is  lost  or  destroyed  when  secondary  evidence 
may  be  introduced.  Thus:  Where  a  party  has  been  de- 
prived of  the  instrument  by  fraud,  he  may  introduce 
secondary  evidence.  And  where  the  nominal  plaintiff 
is  adversely  interested  to  the  real  2:)laintiff,  and  it  is 
shown  that  he  had  burned  the  instrument.!  For  it  must 
appear  that  the  party  who  has  custody  of  the  instru- 
ment and  who  seeks  to  prove  it  has  not  wilfully  de- 
stroyed the  same  so  as  to  put  in  secondary  evidence.! 

If  it  is  shown  that  the  instrument  was  in  the  hands 
of  a  third  person,  the  person  who  has  made  the  search 
shall  be  called  to  testify  as  to  the  search. § 


*32  Ala.  719;  7  Wheat.  132;  7  Met.  531 ;  16  N.  H.  261. 
t3  Watts  &  Serg.  45. 


$45  Me.  331. 

§10  Ired.  Eq.  274;  7  Q.  B.  642. 
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Sec.  1922.  SECURING  A  WRITTEN  IN- 
STRUMENT IN  EVIDENCE.— The  method  of 
bringing  any  instrument  into  court  is  precisely  as  bring- 
ing a  witness  into  court.  A  subpoena  issues  to  any  per- 
son having  its  custody  to  appear  and  testify,  and  a  sub- 
poena duces  tecum  will  issue  to  the  person  to  bring  the 
instrument  desired  which  is  described  in  the  subpoena. 
This  subpoena  requires  the  party  to  bring  the  instru- 
ment, and  a  refusal  so  to  do  is  a  contempt  of  court.* 

The  court  generally  inspects  the  instrument  before  it 
is  allowed  to  be  put  in  evidence,  and  decides  in  his  dis- 
cretion whether  or  not  the  instrument  will  be  produced 
in  public.  Where  a  written  instrument  is  made  out  in 
duplicate  or  triplicate,  either  one  of  the  parts  is  admis- 
sible in  evidence.  They  all  stand  on  the  same  footing, 
and  each  one  is  to  be  received  as  primary  evidence.! 

Sec.  1923.  THE  PROCESS  OF  PROVING  A 
WRITTEN  INSTRUMENT.— There  being  no  de- 
grees of  secondary  evidence,  a  lost  instrument  may  be 
proved  by  letter  press-copy,  or  a  typewritten  or  carbon 
copy,  or  by  the  memory  of  a  witness  who  has  seen  the 
instrument  and  knows  the  contents.  No  particular 
method  is  required. 

If  it  is  desired  to  get  a  written  instrument  that  is  in 
the  hands  of  the  other  party,  by  statute,  or  the  rules 
of  practice  it  is  provided  that  the  party  may  serve  no- 
tice on  the  opposite  party  to  produce  the  instrument  or 


*10  Pick.  14. 
t3  Q.  B.  62. 
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furnish  a  copy  thereof  to  him,  and  if  this  is  not  done 
the  instrument  may  be  proved  by  secondary  evidence. 
Before  secondary  evidence  is  admissible  in  such  cases 
the  party  must  show:  1.  The  existence  of  the  paper. 
2.  The  custody  of  the  other  party.  3.  The  notice  to  the 
other  party  to  produce.  4>.  That  the  notice  was  given 
at  such  a  time  as  to  allow  a  reasonable  time  to  produce 
the  paper.* 

In  the  United  States  courts  there  is  a  statute  regu- 
lating the  production  of  books  and  papers.  The  party 
must  show  the  nature  and  contents  of  the  paper  desired, 
and  the  materiality  of  the  paper  to  the  issue. t 

The  production  of  papers  is  usually  regulated  by  stat- 
ute or  rules  of  practice,  but  where  this  is  not  the  case 
the  common  law  provides  for  the  court  issuing  an  order 
to  the  party  having  possession  of  the  instrument  to  pro- 
duce it,  where  a  notice  to  produce  has  not  been  com- 
plied with. I 

AVhen  such  an  instrument  is  produced  and  is  found 
adverse  to  the  party  asking  for  it,  the  other  party  has 
a  right  to  have  it  put  in  evidence. § 

Where  the  contract  or  writing  offered  in  evidence 
seems  to  be  altered,  unless  something  suspicious  appears 
in  the  alteration,  the  instrument  will  be  admitted  on 


*Rov.  Stat.  Ohio,  Sec.  5292,  provides  how  copies  of  written 
instruments  may  be  obtained. 

tl  Curtis  (Cir.  Ct.),  401;  1  Wash.  298;  3  Wash.  381. 

J3  Cow.  18;  8  C.  B.  (N.  S.)  617;  10  C.  B.  (N.  S.)  148. 

§7  C.  &  P.  386;  1  Allen  53;  12  Cush.  481;  114  Mass.  77; 
33  :\Ie.  360.     Contra,  45  N.  H.  115. 
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the  presumption  that  the  alteration  was  made  before  the 
instrument  was  completed.* 

Sec.  1924.  THE  USE  OF  SUBSCRIBING 
WITNESSES  IN  PROVING  WRITINGS.— It  is 
not  always  necessary  to  produce  subscribing  witnesses, 
but  in  the  case  of  some  instruments,  as  deeds,  it  is  neces- 
sary, if  it  can  be  done.  It  is  only  necessary  to  call  one 
subscribing  witness,  though  there  has  been  more  than 
one  to  the  instrument.!  But  the  statutes  sometimes  re- 
quire that  all  the  subscribing  witnesses  to  a  will  be 
called. 

In  the  following  cases  the  subscribing  witnesses  or 
witness  need  not  be  called : 

1.  Where  the  instrument  is  over  thirty  years  of  age, 
it  is  said  to  prove  itself  .$ 

2.  Where  the  instrument  is  produced  by  the  adverse 
party  upon  notice,  and  the  adverse  party  claims  an  in- 
terest under  it. 

3.  Where  the  subscribing  witness  cannot  be  pro- 
duced by  reason  of  legal  or  physical  obstacles. 

4.  Where  the  adverse  party  admits  the  signatures 
upon  the  trial. 

5.  Where  the  instruments  consist  of  bonds  of  offi- 
cers that  are  required  by  law  to  be  taken  in  the  name 
of  some  public  functionary,  as  a  guardian's  or  adminis- 
trator's bond. 


*10  Wall.  31 ;  33  Mich.  302 ;  1  Greenlcaf  on  Ev.  564,  et  seq. ; 
1  Wharton  Ev.  631-635;  119  Mass.  270. 
140  N.  H.  139;  125  Mass.  446. 
$62  Me.  414;  41  Tex.  423. 
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6.  Where  the  instrument  is  not  directly  in  issue,  but 
comes  incidentally  in  question  in  the  course  of  the  trial. 
In  all  of  these  cases  you  may  prove  the  instrument  by 
some  evidence  other  than  the  subscribing  witness.* 

Sec.  1925.  WHEN  THE  SUBSCRIBING  WIT- 
NESS CANNOT  BE  CALLED  IT  IS  SUFFI- 
CIENT  TO  PROVE  THE  HANDWRITING 
ON  THE  INSTRUMENT.— When  the  subscribing 
witnesses  are  dead,  out  of  the  jurisdiction,  insane,  or 
otherwise  incapable  of  being  called,  the  execution  of  the 
instrument  may  be  sho\vn  by  proving  the  handwriting 
on  the  instrument.  By  some  authorities  it  is  sufficient 
to  prove  the  handwriting  of  the  person  who  executed 
the  instrument. t  By  others  it  is  necessary  to  prove  the 
handwriting  of  one  of  the  subscribing  witnesses.  It 
seems  to  be  unnecessary  to  prove  both  the  handwriting 
of  the  witness  and  the  party  executing  the  instrument. 

Sec.  1926.  PROVING  HANDWRITING.  The 
handwriting  of  the  witness  or  the  party  executing  an  in- 
strument may  be  shown  in  the  following  ways: 

1.  By  any  person  who  has  seen  the  individual  write. 

2.  Where,  although  he  has  not  seen  him  write,  he 
has  seen  his  writing,  which  has  been  recognized  by  the 
individual  as  his  own. 

3.  A  party  may  testify  as  to  his  own  signature. 

*1  Greenleaf  on  Ev.  573;  9  Gray  121  ;  126  Mass.  132. 

165  Me.  273;  13  Wend.  178;  22  Pick.  90;  6  N.  H.  561. 

Where  the  subscribing  witness  has  made  his  mark,  it  is  held  that 
the  authority  of  the  mark  may  be  shown,  or  the  execution  of  the 
instrument.     7  Ga.  355. 
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4.  A  party's  signature  may  be  shown  by  his  ad- 
mission. 

5.  It  may  be  proved  by  comparison. 

If  a  party  has  seen  another  write  but  once,  and  is 
otherwise  competent  to  testify,  he  may  testify  as  to  the 
signature.  The  fact  that  he  has  only  seen  the  party 
write  once,  goes  to  his  competency  to  testify  and  not  to 
his  credibility.* 

The  proving  of  handwriting  by  comparison,  by  ex- 
perts, is  the  most  important  of  the  methods  of  proving 
handwriting.  One  of  the  difficulties  in  this  matter,  is 
the  lack  of  uniformity  in  the  decision  as  to  the  standard 
of  comparison  to  be  used.  It  was  formerly  the  rule  that 
some  paper  introduced  in  evidence  in  the  case  had  to  be 
used  as  the  standard  of  comparison.!  The  later  rule  that 
generally  prevails  is  that  any  letter  or  paper  received 
from  the  party  himself,  or  that  any  other  party  has  re- 
ceived from  him,  may  be  used  to  compare  with  the  hand- 
writing in  question. $  And  the  party  whose  handwriting 


*25  N.  H.  87:  35  Me.  78;  22  Gratt.  405;  20  Ga.  681;  10 
Cush.  453 ;  47  Cal.  294 ;  2  Ga.  400. 

tl4  Mich.  286. 

139  Mich.  90;  91  U.  S.  270;  46  Ind.  38;  48  N.  Y.  458.  This 
is  also  the  English  rule — by  statute.  The  comparison  may  be 
made  by  the  witnesses  or  by  the  jury  without  the  intervention 
of  witnesses.  And  the  paper  used  for  comparison  may  be  put 
in  evidence  though  not  relevant  for  any  other  purpose.  1  F. 
&  F.  270 ;  4  F.  &  F.  490.  Sec  also,  30  Ohio  St.  600 ;  21  Pick. 
315;  53  N.  H.  452;  39  Vt.  225. 
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is  in  question  could  be  asked  to  write  his  signature  for 
the  purpose  of  comparing  it  with  the  paper  in  question.* 
The  comparison  of  handwriting  as  a  method  of  proof 
can  only  be  made  in  civil  cases,  in  the  absence  of  statutes 
extending  it  to  criminal  cases,  which  has  been  done  in 
some  States.! 


*1()  Moore,  P.  C.  530;  45  Me.  534;  110  Mass.  155. 

fllS  Mass.  420;  14  la.  133;  1  Denio,  343.  In  Pennsylvania 
a  recovery  cannot  be  had  upon  a  note  by  comparison  of  hand- 
writing alone,  some  other  evidence  must  be  produced.  And  the 
comparison  must  be  made  by  the  jur}',  and  not  by  experts.  57 
Pa.  St.  43.  In  many  of  the  States  the  comparison  is  made  by 
experts,  but  the  papers  are  also  submitted  to  the  jury.  42  Mich. 
476;  1  Greenleaf  Ev.  578.  Photographic  copies  of  handwriting 
are  inadmissible  as  evidence  if  the  originals  can  be  had ;  and  such 
copies  cannot  be  used  for  the  purpose  of  comparison.  52  Mich. 
214.  This  case  also  holds  that  a  paper  shown  a  witness  to  iden- 
tify his  signature  must  be  shown  to  him  as  an  entirety.  See  also, 
82  N.  Y.  50. 


CHAPTER  IX. 

OF    PAROL    EVIDENCE    TO    EFFECT    THAT    WHICH    IS    IN 

WRITING. 

Sec.  1927.  IT  IS  A  GENERAL  RULE  THAT 
PAROL  OR  ORAL  EVIDENCE  IS  INADMIS- 
SIBLE TO  CONTRADICT  OR  VARY  THE 
TERMS  OF  A  WRITTEN  INSTRUMENT.— It 

is  a  general  rule,  with  certain  exceptions  or  limitations, 
that  parol,  contemporaneous  evidence  is  not  admissible 
to  contradict  or  vary  the  terms  of  a  valid  written  instru- 
ment of  a  solemn  and  conclusive  nature.  This  rule  ap- 
plies to  all  contracts,  whether  under  seal  or  not.*  The 
rule  is  applicable  to  the  language  only;  the  contract  is 
still  open  to  consideration  to  ascertain  the  intention  of 
the  parties  of  the  construction  of  the  terms  used. 

While  the  intention  of  a  party  is  to  be  gathered  from 
the  language  used,  and  the  law  regards  what  he  says  as 
what  he  intends,  yet  the  whole  of  the  language  used 
must  be  construed  together  in  determining  what  con- 
struction shall  be  put  upon  it  in  determining  the  mean- 
ing intended  by  the  parties.  So  that  if  a  word  is  ambig- 
uous in  one  place,  it  must  be  compared  with  the  same 
word  as  used  in  another  place. 

Sec.  1928.  now  LANGUAGE  USED  IN  AN 
INSTRUMENT  IS  TO   BE  UNDERSTOOD.— 


*Stephtn's  Digest  of  Ev.  Art.  90;  131  Mass.  110;  141  111. 
565;  128  U.  S.  474;  153  Ind.  322;  73  Wis.  243. 
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The  language  used  in  a  written  instrument  and  the 
terms  therein  contained  are  to  be  understood  in  their 
plain,  ordinary  and  popular  sense,  unless:  1.  The 
terms  or  language  used  have  generally,  in  respect  to  the 
subject  matter,  as  by  the  usage  of  trade  or  otherwise, 
acquired  a  peculiar  or  different  meaning,  distinct  from 
the  popular  sense  of  the  same  word.  2,  Or  unless  the 
contract  evidently  points  out  that  in  the  particular  in- 
stance, and  in  order  to  effectuate  the  immediate  inten- 
tion of  the  parties,  that  it  should  be  used  in  some  other 
and  peculiar  sense.  But  unless  the  context  shows  that 
the  words  are  used  in  a  technical  or  peculiar  sense,  the 
ordinary  meaning  will  be  given  them.* 

Where  the  instrument  consists  of  a  printed  blank 
which  has  been  filled  in  by  writing  in  the  blank  places, 
greater  weight  is  given  to  the  written  words  than  to  the 
words  that  are  printed.! 

Sec.  1929.  EXCEPTIONS  AND  LIMITA- 
TIONS TO  THE  RULE  EXCLUDING  PAROL 
EVIDENCE.— Notwithstanding  the  rule  that  parol 
evidence  is  not  admissible  to  alter  or  vary  the  terms  of  a 
written  contract,  the  following  things  may  be  shown 
though  a  written  contract  is  declared  to  exist: 

1.  It  may  be  shown  by  parol  evidence  that  there  is 
no  written  contract,  though  one  is  claimed  to  exist  by 
the  opposite  party.  Thus  one  party  may  claim  that  the 
written  contract  has  been  lost,  and  the  other  that  there 
never  was  one,  the  matter  is  then  one  of  proof. 

*L.  R.  16  Ch.  Div.  718;  6  H.  L.  Cas.  108;  9  C.  &  F.  5g5. 
tl4  M.  &  W.  599;  129  Mass.  322. 
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2.  It  may  be  shown  by  parol  that  the  contract  was 
prepared  and  written,  but  that  it  was  never  delivered, 
and  never  went  into  force  or  effect. 

3.  It  may  be  shown  by  parol  that  though  the  con- 
tract was  written  and  delivered,  it  was  only  to  operate 
upon  a  certain  condition  precedent,  and  that  such  condi- 
tion was  never  performed,  so  that  the  contract  never 
really  became  operative. 

4.  So  it  may  be  shown  by  parol  evidence:  (a)  That 
the  instrument  was  procured  by  fraud,  (b)  That  the 
agreement  was  made  for  the  furtherance  of  a  business 
forbidden  by  law  and  is  therefore  illegal,  (c)  That  it 
was  obtained  by  duress,  (d)  That  the  party  was  an  in- 
fant or  minor,  and  therefore  incapable  of  binding  him- 
self, (e)  That  the  party  could  not  read,  and  that  the 
contract  was  not  binding  for  want  of  having  been  read 
to  him.  (f)  Or,  in  fact,  anything  that  goes  to  show 
that  the  particular  instrument,  by  reason  of  any  illegal- 
ity, never  became  a  binding  valid  contract.* 

The  rule  against  the  admissibility  of  parol  evidence 


*It  is  said  that  the  parol  evidence  rule  applies  only — between 
the  parties ;  to  exclude  parol  evidence ;  when  the  eif ect  is  to  vary, 
contradict,  or  control ;  when  the  support  of  the  instrument  has 
been  ascertained;  and  provided  it  affirmatively  appears  that  the 
parties  have  intended  to  have  the  instrument  embody  their  agree- 
ment and  understanding.  Taylor's  Ev.  ( Chamberlayne's  Ed.) 
808  n.  See  also,  13  Wall.  202;  85  Pa.  St.  369;  10  Allen  104; 
47  Cal.  171 ;  130  Mass.  259;  132  Mass.  136.  So  parol  evidence 
may  be  given  to  show  that  an  instrument  which  is  an  absolute 
conveyance  upon  its  face  is  but  a  mortgage.  76  Pa.  St.  441 ; 
98  U.  S.  514;  .57  111.  195;  109  Mass.  130. 
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does  not  exclude  i^arol  evidence  to  show  that  the  date  of 
the  instrument  is  wrong.*  Or  to  prevent  parol  evi- 
dence to  show  which  of  two  writings  is  the  true  one 
adopted  by  the  parties. t  The  rule  applies  only  to  the 
parties,  and  third  persons  are  not  affected  by  it,  and 
may  introduce  parol  evidence  to  vary  the  terms  of  the 
instrument.? 

So  the  testimony  of  experts  may  be  admitted  to  de- 
cipher the  writing ;  technical  and  local  meaning  of  words 
may  be  explained  by  parol;  and  experts  may  assist  the 
court  in  reading  the  instrument,  under  the  rule.§ 

Parol  evidence  may  be  offered  of  the  existing  facts  at 
the  time  of  making  the  instrument,  not  for  the  jury,  but 
for  the  court  to  properly  understand  the  ap})lication  of 
the  contract  from  the  circumstances  and  surroundings 
of  the  parties.  And  by  some  courts  the  expressions  of 
the  parties  at  the  time  which  are  explanatory  and  not 
contradictory  of  the  language  used  in  the  contract  may 
be  admitted. H 


*130  Mass.  355;  50  Pa.  St.  398;  32  Md.  196. 

176  N.  Y.  32. 

J55  N.  Y.  222;  23  N.  H.  555;  60  Me.  465. 

§Thus,  the  following  expressions  have  been  allowed  to  be 
explained  by  parol  testimony:  "Regular  terms  of  loading,"  14 
C.  B.  38;  "Payable  in  trade,"  113  Mass.  34;  "Dollars,  or  cur- 
rent funds,"  8  Wall.  1 ;  "Spitting  of  blood,"  in  insurance  policies 
cases,  6  Me.  63;  "All  faults,"  118  Mass.  242;  "The  best  oil," 
19  Wall.  548.  But  parol  evidence  is  not  admissible  to  vary  the 
meaning  of  an  ordinary  and  common  word.  75  N.  Y.  579 ; 
2  R.  I.  319;  30  la.  205;  35  Mich.  464. 

p  Wall.  1  ;  5  N.  Y.  23;  18  Vt.  127;  7  C.  B.  (N.  S.)  305; 
58  Mich.  385;  Contra,  40  Vt.  322;  21  N.  Y.  397. 
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So  the  proof  of  usage  by  parol  is  not  in  conflict  with 
the  rule,  but  to  admit  proof  of  usage  it  must  be  shown 
to  be  general. t  And  the  subject  matter  of  the  instru- 
ment may  always  be  identified  by  parol,  and  its  nature 
and  qualities  ascertained  in  the  same  way.t 

Sec.  1930.  CONTEMPORANEOUS  WRIT- 
INGS RELATING  TO  THE  SAME  MATTER 
ARE  ADMISSIBLE. — Contemporaneous  writings 
relating  to  the  same  matter  as  the  written  instrument 
are  admissible.  So  also,  it  may  be  shown  that  the  in- 
strument or  contract  is  nicomplete,  and  then  parol  evi- 
dence is  admissible  to  show  the  full  extent  of  the  con- 
tract. § 

Sec.  193L  PAROL  EVIDENCE  IS  ADMISSI- 
BLE TO  REBUT  AN  EQUITY.— Parol  evidence 
is  admissible  to  rebut  an  equity,  of  a  presumption  result- 
ing from  the  nature  of  an  act,  by  showing  the  intention 
to  have  been  otherwise.  Thus,  where  two  legacies  of 
exactly  the  same  amount  are  left  to  one  person,  the  pre- 
sumption is  that  they  are  not  to  be  cumulative,  and  parol 
evidence  would  be  admissible  to  show  that  they  were  so 
intended.  II 

Sec.  1932.  PAROL  EVIDENCE  IS  ADMISSI- 
BLE TO  EXPLAIN  A  RECEIPT.— The  rule  ex- 
cluding parol  evidence  does  not  apply  to  a  receipt.  A 
receipt  may  be  qualified  or  explained  as  by  showing  that 

tl3  Wall.  363;  1  Greenleaf  Ev.  293;  44  Pa.  St.  392. 
|124  Mass.  314. 

§57  Me.  368;  36  Md.  154;  37  N.  Y.  357;  29  N.  J.  L.  302. 
||1  N.  J.  Eq.  599. 
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there  was  a  mistake  in  it.  So  parol  evidence  is  admissi- 
ble to  show  a  mistake  in  a  bill  of  parcels,  and  perhaps 
to  a  bill  of  sale  of  parcels  or  personal  property.* 

Sec.  1933.  EVIDEXCE  BY  VIEW  OR  PER- 
SONAL INSPECTION.— The  jury  are  entitled  to 
look  at  the  parties  to  the  litigation,  or  the  person  upon 
trial,  as  bearing  upon  the  question  of  age,  identity,  or 
personal  strength,  and  the  like.  So  proof  by  inspec- 
tion is  received  in  many  cases  in  preference  to  any 
description  that  can  be  given  by  a  witness,  and  even 
a  photograph  or  picture,  when  material  may  be  offered 
in  evidence  to  show  what  the  exact  condition  or  appear- 
ance is. 

A  jury  may  also  be  taken  to  view  the  place  where  the 
subject  matter  of  the  suit  took  place,  or  the  property 
which  is  the  subject  of  litigation,  as  in  condemnation 
proceedings.  The  court  must  be  satisfied  from  other 
evidence  that  the  conditions  of  the  place  are  the  same, 
or  practically  the  same,  as  when  the  matter  in  contro- 
versy arose,  and  that  no  improper  advantage  will  re- 
sult from  the  same.  While  making  such  an  inspection 
of  the  place  or  property,  the  jury  are  not  allowed  to 
converse  with  others  in  regard  to  the  situation.! 

So  in  cases  of  personal  injuries,  the  courts  allow  an 
examination  of  the  injured  person  for  the  purpose  of 
ascertaining  the  extent  of  the  injury.    In  such  a  case 


*9  Conn.  406:  7  Mass.  297;  73  N.  Y.  351  ;  51  111.  482;  11 
Mich.  186. 

145  N.  H.  148;  19  Minn.  271  ;  44  La.  Ann.  46. 
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the  attending  surgeon  is  allowed  to  show  the  jury  in 
regard  to  the  injury.*  So  experiments  may  be  made 
in  the  presence  of  the  jury  to  determine  the  matter  in 
controversy.  This  is  customarily  done  in  patent-right 
cases,  when  the  machinery  may  be  shown  to  the  jury 
and  experiments  made  with  regard  to  its  operation.t 


*30  N.  Y.  370;  66  Me.  13;  71  N.  C.  85. 
fllO  Mass.  110;  120  Mass.  185. 


CHAPTER  X. 

OF    WITNESSES    AND    THE    EXAMINATION    OF    WITNESSES. 

Sec.  1934.  KINDS  OF  WITNESSES.— Wit- 
nesses are  the  instruments  through  whom  or  by  means 
of  which  evidence  is  offered  to  the  officer,  magistrate 
or  tribunal  considering  a  question  of  fact.  In  its  com- 
prehensive sense,  the  word  witness  includes  all  the 
methods  of  offering  evidence.  In  this  sense  witnesses 
are  of  three  kinds:  1.  Witnesses  which  consist  of  pri- 
vate or  public  writings.  2.  Witnesses  which  consist 
of  objects,  views  or  persons,  or  things  offered  for  in- 
spection. 3.  Witnesses  who  give  oral  or  verbal  testi- 
mony upon  the  witness  stand.  It  is  only  the  third  class 
that  we  are  yet  to  consider. 

Sec.  1935.  CLASSES  OF  WITNESSES  IN- 
COMPETENT AT  COMMON  LAW.— At  the 
early  common  law  the  evidence  of  the  following  persons 
was  rejected:  1.  Of  parties  to  the  record.  2.  Persons 
whose  pecuniary  interest  is  directly  involved,  or  those 
having  an  interest  in  the  event  of  the  suit.  3.  Persons 
guilty  of  an  infamous  crime.  4.  Persons  insensible  to 
the  obligation  of  an  oath,  as  infidels  and  atheists.  5. 
Persons  deficient  in  understanding. 

The  third,  fourth,  and  fifth  of  these  classes  were  ab- 
solutely incompetent  to  give  evidence,  without  any  ref- 
erence to  the  subject  matter.     The  first  and  second 
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classes  could  not  testify  in  their  own  behalf,  or  in  be- 
half of  those  whose  pecuniary  interest  they  favored,  but 
they  might  be  called  on  the  other  side.  So,  husband 
and  wife  were  prohibited  from  testifying  for  or  against 
each  other  at  common  law.* 

Sec.  1936.  COMMON  LAW  DISABILITIES 
ABOLISHED  BY  STATUTE.— In  England,  and 
in  the  various  American  states,  the  common  law  disa- 
bilities have  been  taken  away  or  greatly  modified  by 
statute.  No  person  is  now  disqualified  from  being  a 
witness  except  where  the  common  law  rules  are  still 
maintained,  by  reason  of  being  a  party  to  the  record, 
or  by  reason  of  conviction  of  crime;  nor  on  account  of 
his  opinions  on  the  subject  of  religion.  Husband  and 
wife  are  permitted  to  testify  within  certain  limitations, 
but  persons  deficient  in  understanding  are,  of  course, 
not  permitted  to  testify. 

Sec.  1937.  MEANING  OF  A  COMPETENT 
WITNESS. — A  competent  witness  is  one  who  is  quali- 
fied by  the  rules  of  law  to  give  evidence.  A  witness  is 
always  presumed  to  be  comj)etent  when  called  to  tes- 
tify. If  it  is  claimed  he  is  incompetent  for  any  reason, 
this  question  must  be  investigated  before  he  is  allowed 
to  testify.  It  is  not  a  question  for  the  jury,  but  a  fact 
to  be  determined  by  the  court,  whose  decision  becomes 
a  part  of  the  record  and  may  be  reversed  for  abuse  of 
discretion  in  a  higher  court.f 


*33  La.  Ann.  159. 

t27  Minn.  453;  116  Mass.  98;  129  Mass.  474. 
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Sec.  1938.  OF  CITII.DIIEX  AS  COMPETENT 
WITNESSES. — Tliere  is  no  precise  age  within  which 
children  are  excluded  from  testifying  on  the  presump- 
tion that  they  have  not  sufficient  intelligence.  It  fol- 
lows that  every  child  may  be  called  to  the  witness  stand. 
At  the  age  of  fourteen  every  person  is  presumed  to 
have  sufficient  discretion  and  intelligence  to  testify. 
Under  that  age  there  is  no  presumption,  therefore  in- 
quiry must  be  made  in  each  particular  case.  In  ordin- 
ary cases  the  child  himself  is  permitted  to  state  his  age. 
The  inquiry  may  or  may  not  be  before  the  jury.  As  a 
result  of  the  hiquiry  if  the  court  thinks  the  child  is  com- 
petent to  testify  he  is  permitted  to  do  so.* 

Sec.  1939.  RULES  GOVERNING  THE  EX- 
AMINATION OF  WITNESSES.— The  examina- 
tion of  witnesses  is  a  matter  connected  with  the  eliciting 
of  evidence,  and  is  the  method  of  securing  from  a  liv- 
ing witness  what  he  knows  concerning  the  facts,  in  ac- 
cordance with  the  rules  of  evidence. 

A  great  deal  depends  upon  the  discretion  of  the  coun- 
sel as  to  the  manner  in  which  the  testimonj'^  shall  be 
elicited  from  the  witness,  and  this  varies  as  widely  as 
the  characteristics  of  the  counsel  who  conduct  the  exam- 
ination. But  some  general  principles  or  rules  have  de- 
veloped in  a  way  limiting  and  qualifying  the  method  of 
examining  witnesses.     These  are: 

*3  C.  &  P.  598;  26  Wend.  608;  41  Tex.  362.  Evidence  has 
been  admitted  of  children  under  nine  years  of  age,  and  even 
under  five  years  of  age.  See  10  Mass.  255;  31  Me.  341;  44 
Mich.  286;  55  Mich.  10. 
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1.  It  is  not  proper  to  ask  leading  questions  of  your 
own  witness.  A  leading  question  is  a  question  asked 
in  such  a  manner  as  to  indicate  to  the  witness  the 
answer  desired.  The  method  of  examining  a  witness 
is  usually  for  the  party  whose  witness  he  is  to  call  him; 
this  is  called  the  examination  in  chief.  The  witness 
is  then  cross-examined  by  the  opposite  counsel.  He 
may  then  be  inquired  of  in  re-direct  examination  as  to 
any  new  matters  referred  to  in  the  cross-examination; 
this  may  be  followed  by  re-cross-examination,  and  so 
on. 

The  rule  against  leading  questions  does  not  apply 
to  matters  which  do  not  materially  affect  the  issue,  and 
such  as  simply  lead  up  to  important  matters. 

2.  A  second  rule  is  that  undisputed  facts  may  be 
assumed  in  the  question  to  be  asked.  The  purpose  of 
this  is  to  allow  the  witness  to  come  as  directly  as  pos- 
sible to  the  point  in  issue.  The  witness  must  be  con- 
fined in  his  answers  to  facts  within  his  own  knowledge, 
except  in  those  cases  where  he  is  allowed  to  give  his 
opinion. 

3.  A  third  rule  is  that  argumentative  questions  are 
improper.  It  is  said  that  argumentative  interrogation 
is  just  as  improper  as  argumentativeness  in  pleading. 
A  common  form  of  such  a  question  is  one  which  em- 
bodies a  question  of  fact,  and  calls  for  an  answer  assum- 
ing that  fact  to  be  true.  This  is  objectionable  except 
where  the  fact  has  been  proved  in  the  case.  For  ex- 
ample, the  witness  may  be  asked,  "Do  you  not  recollect 
that  it  rained  that  day  very  hard,  so  that  the  roads  were 
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very  muddy?"  In  case  the  condition  of  the  roads  is 
the  point  in  issue,  this  question  is  objectionable  as  in- 
dicating the  answer  desired.  The  question  should  be: 
"What  was  the  state  or  character  of  the  weather  on  that 
day?"  Counsel  have  a  right  to  examine  their  witnesses 
before  hand  and  therefore  know  what  the  answer  will 
be. 

A  question  that  embodies  the  material  fact  but  does 
not  suggest  the  answer  is  not  leading.  And  it  is  not 
a  breach  of  the  rules  of  evidence  to  put  the  question  in 
the  alternative,  unless  it  suggests  the  answer.* 

Where  the  witness  is  apparently  unwilling  to  testify, 
and  his  testimony  is  different  from  what  you  have  rea- 
son to  believe  it  would  be,  the  court  will,  in  some  cases 
permit  leading  questions  to  be  asked  notwithstanding 
the  rule.  So  where  the  opposite  party  is  called  as  a 
witness  he  may  be  asked  leading  questions,  as  it  is  pre- 
sumed that  he  will  be  hostile  and  unlikely  to  injure  his 
own  case  by  answering  leading  questions  not  in  accord- 
ance with  the  facts.f  And  a  witness  may  be  assisted 
by  suggestion  from  counsel  where  he  has  made  an  omis- 
sion in  his  testimony  by  a  want  of  recollection,  where 
the  fact  omitted  is  known  to  exist,  and  the  witness  sim- 
ply fails  to  recall  it.J 


*23  Pa.  St.  440:  29  La.  Ann.  717. 

164  Me.  267;  78  111.  342;  101  111.  428;  1  F.  &  F.  505. 

tl6  N.  Y.  170;  87  Pa.  St.  134;  1  Grccnleaf  Ev.  435.  The 
right  to  use  leading  questions  is  in  the  discretion  of  the  trial 
judge,  and  will   net   be  reviewed  except  for  an   abuse  of  such 
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Sec  1940.  WHAT  THE  WITNESS  MAY  USE 
TO  REFRESH  HIS  MEMORY.— The  witness  is 
entitled  to  look  at  any  memorandinn  or  instrument,  or 
book,  for  the  purpose  of  refreshing  his  memory,  to  en- 
able him  to  testify  to  facts  in  connection  therewith.  This 
is  a  rule  of  common  occurrence  in  practice.* 

There  is  some  diversity  of  opinion  as  to  what  sort  of 
a  paper  may  be  used  by  the  witness  to  refresh  his  mem- 
ory. All  agree  that  a  paper  in  his  own  handwriting, 
made  at  the  time  of  the  occurrence  in  question,  or  very 
soon  afterwards,  may  be  used.f  The  opposing  counsel 
is  generally  entitled  to  look  at  the  paper  or  instrument 
which  the  witness  is  using  to  refresh  his  memory.^ 

It  is  not  essential  that  the  writing  be  made  by  the  wit- 
ness himself,  nor  that  it  should  be  an  original  writing, 
if  after  it  has  been  read,  the  witness  is  able  to  speak  from 
the  facts.  § 

Sec.  1941.  OF  THE  CREDIT  AND  IMPEACH- 
MENT OF  WITNESSES.— The  rule  of  evidence 
is  that  the  party  who  calls  a  witness  represents  him  to 
the  court  and  jury  as  being  worthy  of  credit.     From 


discretion.  20  N.  Y.  170;  48  N.  H.  491;  L.  R.  10  Ch.  127. 
The  court  may  ask  leading  questions  himself  when  he  thinks 
proper  in  the  interest  of  justice.     37  N.  Y.  192. 

*11  Wend.  478. 

t49  Cal.  167. 

$34  Mich.  369;  1  Greenleaf  Ev.  436.  But  if  the  witness 
has  refreshed  his  memory  by  looking  at  a  writing  before  testi- 
fying he  need  not  produce  it  in  court. 

§130  Mass.  64;  41  Wis.  602;  39  Mich.  108;  133  Mass.  352; 
11  Allen  572. 


EXAMINATION    OF   WITNESSES.  295 

this  principle  some  important  results  arise.  If  he  does 
not  in  the  law  represent  him  as  a  person  worthy  of 
credit,  he  certainly  represents  him  as  not  wholly  un- 
.  worthy  of  credit. 

As  a  result  of  representing  the  witness  called  as 
worthy  of  credit,  it  is  a  rule  that  one  cannot  directly 
impeach  his  own  witness.  The  word  "directly"  is  sig- 
nificant, since  while  you  cannot  impeach  your  own  wit- 
ness directly,  you  may  call  other  witnesses  to  testify 
to  the  facts,  and  thereby  indirectly  impeach  the  witness 
whose  story  does  not  agree  with  the  others.*  Even 
where  the  opposite  party  is  called  the  rule  is  that  he  is 
worthj^  of  such  credit  that  he  cannot  be  directly  im- 
peached in  the  first  instance. t  But  the  rule  does  not 
extend  to  such  w'itnesses  as  the  law  obligates  you  to 
call,  as  the  subscribing  witnesses  to  a  deed  or  will,  who 
may  be  directly  impeached. $ 

The  credit  of  a  witness  may  be  impeached  directly  or 
indirectly  in  several  ways.    Thus : 

1.  By  exhibiting  the  improbability  of  his  story  upon 
a  proper  cross-examination. 

2.  By  disproving  the  facts  stated  by  him,  through 
the  testimony  of  other  witnesses. 

3.  By  proving  that  he  has  made  statements  out  of 
court,  or  on  any  former  occasion  in  court,  contrary  to 
what  he  testifies  to  on  the  trial. 


*48  Md.  182;  71  N.  Y.  137. 
151  Ala.  235. 
t32  Me.  579. 
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4.  By  general  evidence  affecting  his  truth  and 
veracity. 

But  a  party  who  offers  a  witness  cannot  generally 
show  that  he  has  made  contradictory  statements  out  of 
court  to  those  made  by  him  in  court.* 

Sec.  1942.  OF  THE  PRIVILEGES  OF  A 
WITNESS. — It  is  the  privilege  of  a  witness  not 
to  answer  a  question,  if  his  answer  will  expose  him  to 
penal  liability,  or  to  a  criminal  charge,  or  to  any  kind  of 
punishment.  This  protection  he  may  claim  at  any  stage 
of  the  inquiry,  whether  he  has  already  answered  the 
question  in  part,  or  not  at  all.  But  if  a  witness  volun- 
tarily enters  upon  a  subject  with  reference  to  which 
he  might  claim  the  privilege,  he  cannot  afterwards  as- 
sert the  privilege.  Thus  he  cannot  testify  in  regard  to 
a  fraud,  and  then  assert  the  privilege.! 

In  some  jurisdictions  it  is  held  that  a  party  to  an 
action  is  not  entitled  to  the  privilege  of  refusing  to  tes- 
tify on  the  ground  that  it  would  tend  to  incriminate 
him.t 


*97  Mass.  67 ;  49  Cal.  384 ;  56  N.  Y.  585.  In  the  federal 
courts  and  in  some  States  the  right  to  cross-examine  a  witness 
is  confined  to  such  facts  as  the  witness  has  testified  to  in  his 
direct  examination.  96  Pa.  St.  436;  14  Pet.  448.  In  some 
States,  and  in  England,  a  witness  called  by  one  party  may  be 
cross-examined  on  the  whole  case  by  the  opposing  party.  60 
Mich.  277. 

fS  C.  &  Ker.  474;  72  N.  Y.  571;  43  Md.  490;  72  Me.  531. 

J104  Mass.  235.  Before  the  court  will  grant  the  privilege 
it  must  be  able  to  see  from  the  evidence  that  the  answer  to  a 
particular  question  may  criminate  the  witness. 
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In  impeaching  a  witness  by  showing  that  he  has  made 
statements  out  of  court,  or  on  a  former  occasion  in 
court,  contrary  to  what  he  testifies  on  the  trial,  it  is 
necessary  that  the  impeached  witness  have  his  atten- 
tion called  to  the  time,  place  and  person,  to  whom  he 
has  made  such  statements  contradictory  of  what  he  has 
said  under  oath.  If  he  then  says  that  he  did  not  make 
such  a  statement,  you  may  show  by  impeaching  the  wit- 
ness that  he  did.* 

In  impeaching  a  witness  by  showing  his  general 
credit  for  truth  and  veracity,  the  examination  of  the 
impeaching  witness  must  be  confined  to  the  general 
reputation  of  the  witness  sought  to  be  impeached.  Iso- 
lated instances  of  his  conduct  will  not  be  permitted  to 
be  given  in  evidence,  to  show  his  general  reputation.! 

The  impeaching  questions  are  usually  as  follows: 
After  showing  the  opportunity  of  the  witness  to  be  fa- 
miliar with  the  facts,  as  by  living  in  the  same  neighbor- 
hood, he  is  asked,  "Do  you  know  the  general  reputation 
of  A.  B.  for  truth  and  veracity  in  the  neighborhood  in 
which  he  resides?"  If  the  answer  is  "yes,"  the  next 
question  would  be,  "Is  it  good  or  bad?"  It  is  also  per- 
missible in  many  jurisdictions  to  ask  "From  your 
knowledge  of  the  general  reputation  of  A.  B.  would 
you  believe  him  under  oath?"$ 


*2  Brod.  &  B.  313. 

t85  N.  Y.  618;  82  111.  570;  23  Minn.  8-i. 
J29  Mich.  173;  32  Mich.  484;  21   Kan.  18;  61  Ak.  19;  3 
A.  K.  Marsh  262;  1  Hill  (S.  C.)  251. 


CHAPTER  XI. 

OF  PRESUMPTIONS^  THE  BURDEN  OF  PROOF  AND  PROVINCE 
OF   COURT   AND   JURY. 

Sec.  1943.  PRESUMPTIONS  ARE  OF  LAW 
AND  FACT. — A  presumption  of  law  may  be  said  to 
be  a  rule  of  law  that  a  particular  inference  shall  be 
drawn  from  a  particular  circumstance.  A  presumption 
of  fact  is  a  rule  of  law  that  a  fact  otherwise  doubtful, 
may  be  inferred  from  a  fact  which  is  j^roved.  There 
are  also  certain  mixed  presumptions  of  law  and  fact 
of  which  the  court  will  take  notice  in  instructing  the 
jury. 

Starkie's  classifications  of  presumptions  is  as  follows : 

1.  Legal  presumptions,  made  by  the  law  itself. 

2.  Legal  presumptions  made  by  the  jury,  or  pre- 
sumptions of  law  and  fact. 

3.  INIere  natural  presumptions,  or  presumptions  of 
mere  fact. 

Presumptions  of  law  are  divided  into,  (a)  Conclu- 
sive presumptions;   (b)  Disputable  presumptions. 

When  a  presumption  is  conclusive  no  evidence  can 
be  offered  against  it.  But  when  it  is  a  disputable  pre- 
sumption, evidence  may  be  offered  to  overcome  it. 

As  regards  presumptions  of  law  and  fact,  the  infer- 
ence cannot  be  made  by  the  court,  but  must  be  drawn 
by  the  jury,  and  is  never  conclusive. 

^98 
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Presumptions  of  fact  or  mere  natural  presumptions, 
have  little  to  do  with  the  rules  of  evidence.  They  are 
the  same  everywhere,  and  simply  mean  the  natural  con- 
clusion which  the  ordinary  mind  draws  from  the  facts 
submitted. 

Presumptions  of  law  are  usually  founded  upon  rea- 
sons of  public  policy,  and  social  convenience  and  safety, 
and  are  warranted  by  the  circumstances  and  conditions 
in  administering  justice  through  the  courts.  Thus,  that 
everyone  is  presumed  to  know  the  law;  an  accused  per- 
son is  presumed  innocent;  the  presumption  of  sanity, 
and  the  like  are  legal  presumptions. 

When  letters  are  delivered  to  the  postman  or  put  in 
the  postoffice  there  is  a  presumption  that  they  will  reach 
their  destination  in  due  course.  This  is  perhaps  a  pre- 
sumption of  fact  which  is  allowed  to  go  to  the  jury 
along  with  the  other  facts.  It  is  not  a  conclusive  pre- 
sumption and  may  be  rebutted.* 

So  where  a  party  to  a  case  suppresses  evidence  that 
is  supposed  to  be  material  and  important  to  the  case,  or 
refuses  to  exhibit  books  bearing  upon  the  controversy, 
these  acts  create  a  presumption  of  fact  against  the 
party,  which  the  jury  are  entitled  to  consider  along  with 
the  other  facts  in  the  case. 

The  possession  of  any  written  document,  as  a  note 
or  a  contract,  raises  a  presumption  that  it  has  been  de- 
livered regularly.     An  infant  under  the  age  of  seven 


^105  Mass.  392. 


300  THE  LAW    OF   EVIDENCE. 

years  is  conclusively  presumed  to  be  incapable  of  com- 
mitting a  felony. 

Continuous  absence  for  seven  years,  during  which 
time  nothing  has  been  heard  from  a  person  by  those 
who  would  be  ex2)ected  to  hear,  raises  a  presumption 
of  death.  But  this  is  a  disputable  presumption,  and 
may  be  overcome  by  proof. 

There  is  no  presumption  as  to  survivorship  between 
persons  of  different  ages,  or  sexes  who  perish  in  the 
same  catastrophe,  as  will  enable  a  court  to  give  judg- 
ment based  upon  such  differences.  If  two  persons,  one 
of  whom  is  stronger  and  more  vigorous  than  the  other 
are  lost,  as  at  sea,  it  is  said  that  it  becomes  a  fact  for 
the  jury  to  determine  whether  the  one  more  able  to 
struggle  would  survive  the  other.* 

Sec.  1944.  MEANING  OF  BURDEN  OF 
PROOF. — The  words  "burden  of  proof"  are  some- 
times used  erroneously  to  signify  the  burden  of  intro- 
ducing evidence.  It  may  be  defined  to  be  the  burden 
placed  upon  the  plaintiff  of  establishing  every  point  es- 
sential to  maintain  his  cause  of  action;  and  on  the  part 
of  the  defendant  of  every  j)oint  essential  to  maintain 
his  defence. 

Sec.  1945.  RULES  IN  REGARD  TO  THE 
BURDEN  OF  PROOF.— The  following  propositions 
may  be  stated  as  bearing  upon  the  question  of  the  bur- 
den of  proof: 


*Wharton  Ev.,  Sec.   1282;  2  Wood  (C.  C.)   473;  Best  on 
Evidence  410. 
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1.  A  "prima  facie"  case  relates  to  one  side  of  the 
case  only,  and  can  in  no  way  affect  the  burden  of  proof, 
as  relates  to  the  whole  evidence. 

2.  The  burden  of  proof  is  declared  after  all  com- 
petent evidence  is  offered  and  received. 

3.  Presumptions  do  not  determine  the  locality  of 
the  burden  of  proof. 

4.  Generally,  whatever  goes  to  attack  the  plaintiff's 
case  on  those  points  which  it  is  necessary  for  him  to 
establish,  does  not  operate  to  change  the  burden  of 
proof.  An  exception  to  this  rule  is  made  in  the  case 
of  fraud,  where  by  the  weight  of  authority,  if  the  plain- 
tiff allege  fraud,  the  burden  of  proof  is  upon  the  de- 
fendant to  show  the  absence  of  fraud. 

5.  Whenever  the  defendant  offers  an  independent 
defence,  substantially  confessing  the  plaintiff's  case,  but 
avoiding  it,  the  burden  of  proof  is  on  the  defendant. 

6.  Whenever  a  right  has  been  once  established  by 
some  legal  proceeding,  he  who  attacks  that  right  has 
the  burden  of  proof,  whether  he  stand  in  the  attitude 
to  the  issue  as  defendant  or  plaintiff. 

Sec.  1946.  DOES  THE  BURDEN  OF  PROOF 
SHIFT? — Many  authors  and  judges  affirm  that  the 
burden  of  proof  may  shift  durhig  the  progress  of  the 
trial  from  one  side  to  the  other.  Properly  and  logically 
speaking,  the  burden  of  proof  never  shifts,  though  the 
issues  in  the  case  may  so  shape  themselves  that  the 
burden  on  the  plaintiff  or  defendant  is  raised  by  legal 
presumptions  in  his  favor;  or,  one  party  having  ac- 
knowledged the  right  of  the  other,  by  setting  up  other 


302  THE  LAW   OF  EVIDENCE. 

facts  endearors  to  avoid  it,  in  which  case  the  burden  of 
proof  is  on  him  to  maintain  his  issue.* 

Sec.  1947.  BURDEN  OF  PROOF  ON  THE 
CONTEST  OF  A  WILL.— Where  a  suit  is  brought 
to  contest  a  will,  by  the  weight  of  authority,  the  con- 
testant has  the  burden  of  proving  the  undue  influence 
which  he  claims  notwithstanding  the  fact  that  the  will 
to  be  valid,  must  have  been  made  by  a  competent  testa- 
tor; of  his  own  free  will,  and  without  any  undue  in- 
fluence.f 

Sec.  1948.  PROVINCE  OF  COURT  AND 
JURY  ARE  DISTINCT.— The  province  of  the 
court  and  jury  are  distinct  under  the  scheme  of  the  com- 
mon law.  Each  has  its  own  peculiar  function  to  per- 
form, and  the  court  will  not  transgress  upon  the 
province  of  the  jury.     In  all  jurisdictions,  where  there 


*64.  Mich.  59 ;  99  Mass.  263 ;  62  N.  Y.  448.  In  the  last  case 
where  an  action  was  brought  by  a  principal  against  his  agent, 
the  court  said:  "Upon  this  question  the  plaintiff  held  the 
affirmative  throughout  the  trial  and  their  relation  to  the  ques- 
tion never  changed.  During  the  progress  of  a  trial  it  often 
happens  that  a  party  gives  evidence  sufficient  to  establish  his 
case  prima  facie,  and  it  Is  sometimes  said  that  the  burden  of 
proof  shifts ;  all  that  Is  meant  by  this  Is  that  burden  remains 
on  the  party  throughout  the  trial."  See  also,  46  N.  Y.  271 ; 
125  N.  Y.  172;  100  Mass.  443. 

197  Mass.  79;  34  N.  Y.  559;  53  Mich.  112.  In  criminal 
cases,  the  moment  any  evidence  Is  Introduced  against  the  sanity 
of  the  accused,  the  presumption  of  sanity  disappears  and  the 
burden  of  proof  Is  on  the  State  or  commonwealth  to  show  the 
commission  of  the  crime,  and  also  that  the  defendant  had  the 
mental  capacity  to  commit  the  crime.     17  Mich.  8. 
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is  any  evidence  upon  controverted  questions  of  fact,  it 
would  be  error  for  the  court  to  withdraw  such  questions 
from  the  jury;  the  ultimate  decision  of  all  disputed 
questions  of  fact  nmst  be  left  to  the  jury,  except  where 
by  agreement  of  the  parties,  issues  of  law  and  fact  are 
left  to  the  decision  of  the  court.* 

Sec.  1949.  CREDIBILITY  AND  WEIGHT  OF 
EVIDENCE  FOR  THE  JURY,  COMPETENCY 
AND  ADMISSIBILITY  FOR  THE  COURT.— 
The  credibility  and  weight  of  evidence  are  for  the  jury, 
where  a  jury  trial  is  had;  while  the  competency  and  ad- 
missibility of  the  evidence  are  questions  for  the  court. 
It  is  also  a  question  for  the  court  as  to  whether  or  not 
there  is  any  evidence  upon  the  issue  or  issues  in  the 
case.f 


*114.  Pa.  St.  367;  142  U.  S.  148;  109  N.  Y.  621. 
142  111.  514;  31  Ala.  59;  107  Ind.  75;  175  Mass.  335;  11 
How.  362. 
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The  questions  are  numbered  to  correspond  with  the  sections 
in  this  book.  The  answers  and  references  for  further  study 
may  be  obtained  by  referring  to  the  corresponding  sections. 

CRIMINAL  LAW  AND  CRIMINAL  PROCE- 
DURE. 

CHAPTER  I. 

1678.  What  are  the  general  divisions  of  the  subject 
of  Criminal  Law?  What  classification  is  made  of  the 
general  principles  of  criminal  law? 

1679.  Define  and  explain  the  meaning  of  a  crime. 

1680.  How  is  a  crime  to  be  distinguished  from  a 
tort? 

1681.  May  a  civil  and  criminal  suit  for  the  same 
matter  be  maintained  at  the  same  time?   Explain  fully. 

1682.  What  may  be  said  as  to  crime  being  founded 
upon  an  overt  act? 

1683.  Must  the  overt  act  and  criminal  intent  concur 
in  point  of  time? 

1684.  When  may  an  attempt  to  commit  a  crime  be 
punished  as  a  crime?  Give  the  American  rule  when  the 
attempt  could  not  have  been  successful  in  any  event. 

1685.  When  is  solicitation  to  commit  a  crime  a  crim- 
inal attempt? 
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1686.  Are  there  any  crimes  except  those  declared 
to  be  such  by  law?  Why?  Is  there  any  unwritten 
criminal  law  in  the  United  States? 

1687.  Name  some  of  the  chief  authorities  on  crim- 
inal law. 

CHAPTER  II. 

1688.  What  is  meant  by  conditions  of  criminality? 
Name  the  leading  conditions  of  criminality. 

1689.  What  are  the  rules  governing  infancy  as  a 
defense  to  the  commission  of  crime? 

1690.  What  may  be  said  as  to  compulsion  as  a  de- 
fense ? 

1691.  What  may  be  said  as  to  insanity  as  a  defense? 
Discuss  fully. 

1692.  Discuss  partial  insanity  in  its  various  forms 
as  a  defense  to  crime. 

1693.  What  are  the  tests  of  criminal  responsibility 
which  have  prevailed?    Which  one  prevails  now? 

1694.  What  may  be  said  of  intoxication  as  defense 
to  crime? 

1695.  Is  criminal  intent  a  necessary  condition  to 
criminality?  What  kinds  of  criminal  intent  are  there? 
Describe  each. 

1696.  Give  the  instances  when  ignorance  or  mistake 
of  fact  will  constitute  a  good  defense  to  crime. 

1697.  When  two  intents  are  involved  in  a  crime 
must  both  exist? 

1698.  To  what  extent  is  a  person  responsible  for  un- 
intended results  following  the  commission  of  an  act? 


QUESTIONS  FOR  STUDENTS.  307 

1699.  Discuss  malice  as  an  essential  condition  to 
crime. 

1700.  What  two  kinds  of  malice?  Describe  each. 
What  is  malice  aforethought? 

1701.  What  may  be  said  as  to  the  number  of  parties 
to  a  crime? 

1702.  What  kinds  of  persons  may  be  punished  for  a 
crime  ?    Why  ? 

1703.  Define  and  discuss  principals  and  accessories 
to  crimes.  What  is  the  distinction  between  a  principal 
in  the  first  degree  and  in  the  second  degree? 

1704.  What  two  classes  of  accessories?  Define  and 
explain  each.  Are  there  two  classes  of  accessories  in 
misdemeanors  and  treason?    Why? 

1705.  What  is  meant  by  an  accomplice? 

1706.  What  was  the  method  of  trying  accessories  at 
common  law?    Why? 

1707.  What  may  be  said  as  to  principal  and  agent 
as  parties  to  crimes? 

1708.  How  are  crimes  classified  according  to  the 
grade  of  the  offense?  Define  each  of  such  classes  of 
crimes. 

1709.  How  are  crimes  classified  according  to  the  na- 
ture of  the  offense? 

CHAPTER  III. 

1710.  What  are  the  offenses  against  sovereignty? 
Define  and  discuss  treason,  at  the  common  law  and 
under  the  Constitution  of  the  United  States.  What  is 
meant  by  sedition? 
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1711.  What  is  the  highest  of  the  offences  against 
the  person?    What  kinds  of  homicide? 

1712.  Define  felonious  homicide,  and  discuss  the 
fundamental  propositions  applying  to  this  crime. 

1713.  Define  and  discuss  the  crime  of  murder. 

1714.  What  may  be  said  as  to  the  degrees  of  mur- 
der, at  common  law,  and  by  statute? 

1715.  How  is  murder  in  the  first  and  second  degrees 
distinguished?  What  two  kinds  of  murder  in  the  first 
degree?  Should  the  indictment  for  murder  charge  the 
degree  ? 

1715a.  Discuss  Duelling  and  Suicide  as  cases  of 
murder. 

1716.  What  is  meant  by  manslaughter?  What  two 
kinds  of  manslaughter  at  common  law? 

1717.  Discuss  the  mitigating  circumstances  which 
may  reduce  the  crime  of  murder  to  manslaughter. 
What  is  meant  by  cooling  time? 

1718.  How  is  voluntary  manslaughter  distinguished 
from  involuntary  manslaughter?  When  may  death 
caused  through  negligence  constitute  manslaughter? 

1719.  Discuss  what  is  meant  by  excusable  homicide, 
and  give  examples.  What  may  one  do  in  self-defense? 
Explain  fully.  What  may  be  done  in  defense  of  one's 
habitation? 

1720.  Explain  what  is  meant  by  justifiable  homi- 
cide and  give  an  example. 

1721.  Define  robbery,  and  state  what  is  necessary 
to  constitute  robbery. 

1722.  Define  and  discuss  the  crime  of  rape. 
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1723.  Explain  and  define  the  crimes  of  abduction 
and  kidnapping. 

1724.  Define  an  assault.  xV  battery.  Explain  fully 
what  is  necessary  to  constitute  each.  A\'liat  is  meant  by 
an  aggravated  assault?    What  is  meant  by  mayhem? 

1725.  Define  criminal  libel.  AVhat  was  the  theory 
in  regard  to  this  offense  at  common  law? 

1726.  Define  Arson.  What  was  the  nature  of  this 
offense  at  conmion  law?  What  is  included  in  the  term 
"dwelling  house"  as  applicable  to  the  crime  of  arson? 
What  is  included  in  the  term  "curtilage?"  Was  it  arson 
to  burn  one's  own  house?    Why  is  it  now? 

1727-  Define  Burglary  and  name  the  essentials  to 
the  crime. 

1728.  Explain  fully  when  the  essentials  of  the  crime 
of  burglary  are  satisfied,  and  give  illustrations.  What 
is  meant  by  "night-time?" 

1729.  Define  Larceny,  and  name  the  two  kinds  of 
larceny. 

1730.  Discuss  and  explain  the  essential  elements  in 
the  crime  of  larceny. 

1731.  Discuss  the  kinds  of  property  that  are  sub- 
ject to  larceny. 

1732.  What  may  be  said  as  to  the  offense  of  receiv- 
ing stolen  goods  ? 

1733.  Name  and  explain  the  essential  elements  to 
constitute  the  crime  of  receiving  stolen  goods. 

1734.  Define  and  explain  the  crime  of  embezzle- 
ment. 
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1735.  Discuss  the  essentials  to  the  crime  of  embez- 
zlement. 

1736.  What  may  be  said  as  to  the  offense  of  obtain- 
ing money  or  property  under  false  pretenses? 

1737.  Discuss  the  ingredients  of  false  pretenses  at 
common  law. 

1738.  Define  forgery. 

1739.  Name  and  discuss  the  essentials  in  the  crime 
of  forgery. 

1740.  Discuss  the  offense  of  uttering  false  paper. 

1741.  When  is  the  offence  of  uttering  false  paper 
complete? 

1742.  Define  and  explain  the  crime  of  counterfeit- 
ing. 

1743.  What  is  meant  by  mahcious  mischief?    When 
is  the  crime  complete? 

1744.  Define  j)erjury.     What  sort  of  a  crime  is  it? 

1745.  Name  and  discuss  the  ingredients  of  the  crime 
of  perjury. 

1746.  In  what  does  subornation  to  perjury  consist? 
What  are  the  essentials  of  the  crime? 

1747.  Define  and  discuss  the  crime  of  bribery,  at 
common  law  and  under  the  statutes. 

1748.  What  was  meant  by  embracery  at  the  com- 
mon law? 

1749.  Define  and  discuss  the  crime  of  compounding 
a  felony.  What  offenses  does  the  common  law  allow 
to  be  compromised  by  the  parties? 

1750.  Define  and  discuss  the  crime  of  prison  breach. 
Give  and  explain  the  elements  of  this  offense. 
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1751.  What  is  meant  by  escape?  What  two  kinds 
of  escape  at  common  law? 

1752.  What  is  meant  by  an  affray?  Can  one  of  the 
parties  be  convicted  and  the  other  acquitted  in  an  af- 
fray?   Why? 

1753.  Explain  what  is  meant  by  a  riot.  What  is 
the  gist  of  this  offense? 

1754.  Name  and  discuss  the  essential  elements  in 
the  offense  of  riot. 

1755.  Define  the  crime  of  conspiracy. 

1756.  Name  and  discuss  the  essential  elements  in 
conspiracy. 

1757.  Define  criminal  forcible  entry  and  detainer. 
Was  this  an  offense  at  the  common  law?  What  is  the 
gist  of  the  offense? 

1758.  Name  and  discuss  the  essentials  in  the  offense 
of  criminal  forcible  entry  and  detainer. 

1759.  Define  adultery.  To  what  class  of  offenses 
does  this  belong? 

1760.  Name  and  discuss  the  elements  in  the  crime  of 
adultery. 

1761.  What  may  be  said  as  to  the  rules  of  evidence 
in  the  crime  of  adultery?  What  is  meant  by  fornica- 
tion? 

1762.  Define  bigamy. 

1763.  Name  and  discuss  the  essentials  in  the  crime 
of  bigamy. 
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CHAPTER  IV. 

1764.  Name  the  general  rights  which  the  law  guar- 
antees to  the  accused. 

1765.  Discuss  the  right  of  the  accused  to  a  trial  by 
jury.    What  is  meant  by  a  jury  trial? 

1766.  Discuss  the  right  of  the  defendant  to  defend 
in  person.  What  other  rights  in  this  connection  does 
the  accused  have? 

1767.  What  may  be  said  as  to  the  right  of  the  ac- 
cused to  be  represented  at  the  trial  by  counsel?  What 
was  the  limitations  on  this  right  at  the  common  law? 
Why? 

1768.  Discuss  the  right  of  the  accused  to  be  con- 
fronted with  the  witnesses  against  him.  May  the  ac- 
cused waive  this  right? 

1769.  What  may  be  said  as  to  the  accused  not  being 
required  to  be  a  witness  against  himself?  What  was 
the  rule  at  common  law? 

1770.  Discuss  the  right  of  the  accused  to  have  his 
guilt  established  beyond  a  reasonable  doubt?  What  is 
meant  by  reasonable  doubt? 

1771.  What  is  meant  by  a  speedy  and  fair  trial,  and 
how  is  it  guaranteed  to  the  accused? 

1772.  On  whom  is  the  burden  of  proof  in  criminal 
cases?  When  is  evidence  of  the  commission  of  other 
crimes  admissible  against  the  accused? 

1773.  What  may  be  said  as  to  the  accused  being  re- 
quired  to   identify  himself  by  exhibiting  his  person? 
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What  exceptions  to  the  general  rule  in  this  regard? 
Discuss  the  various  holdings. 

1774.  What  may  be  said  as  to  the  character  of  the 
accused  as  a  defence?  What  is  the  presumption  in  re- 
gard to  character? 

1775.  Discuss  the  use  of  dying  declarations  as  evi- 
dence in  criminal  cases. 

1776.  What  may  be  said  as  to  the  jurisdiction  of 
the  State  or  nation  over  crimes?  How  are  the  territorial 
limits  of  the  United  States  fixed?  May  a  nation  j^unish 
its  citizens  for  offenses  committed  in  another  State  or 
nation?  When  a  crime  is  an  offense  against  two  sov- 
ereignties may  it  be  punished  by  both? 

1777.  What  is  meant  by  the  locus  of  a  crime?  How 
is  the  locus  of  the  commission  of  a  crime  established 
where  the  injury  is  received  in  one  State  and  the  death 
results  in  another? 

CHAPTER  V. 

1778.  Into  what  two  general  classes  are  actions  di- 
vided? Is  the  same  system  of  pleading  applicable  to 
criminal  and  civil  pleading? 

1779.  Explain  the  necessity  of  a  criminal  action. 
In  what  great  instrument  was  it  first  required  that  crime 
must  be  established  by  "due  process  of  law?"  How  is 
this  requirement  enforced  now? 

1780.  Explain  how  a  criminal  action  is  begun. 
What  power  has  the  court  over  the  bringing  of  such 
actions? 
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1781.  Define  and  explain  what  is  meant  by  an  in- 
dictment. What  are  the  essentials  of  a  good  indictment? 
What  is  a  criminal  information?  What  is  meant  by  a 
complaint?  How  is  the  form  of  an  indictment  gov- 
erned? What  care  should  be  taken  in  the  drawing  up 
of  an  indictment?    Why? 

1782.  Name  the  parts  of  an  indictment.  Define  and 
describe  each.  What  is  the  purpose  of  the  venue?  the 
commencement?     Give  the  form  of  each. 

1783.  Explain  and  discuss  how  the  name  and  addi- 
tions of  the  accused  should  be  set  forth  in  an  indictment 
at  common  law  and  at  present? 

1784.  How  are  the  names  of  persons  other  than  the 
defendant  to  be  stated  in  the  indictment?  What  is  the 
rule  in  regard  to  names  that  are  "idem  sonans?"  Give 
the  rules  stated  by  Heard  as  to  stating  names. 

1785.  What  are  the  requirements  as  to  stating  time 
with  precision  in  an  indictment?    Discuss  fully. 

1786.  What  is  the  necessity  in  regard  to  alleging 
time  and  place  in  an  indictment?  How  is  this  done? 
What  is  the  rule  when  the  crime  is  not  of  a  local  na- 
ture? 

1787.  What  is  the  effect  of  "then  and  there"  when 
used  in  the  subsequent  clauses  of  an  indictment?  Must 
time  and  place  be  laid  according  to  the  truth?  What 
exceptions  to  the  rule? 

1788.  What  is  the  requirement  as  to  stating  the 
facts  wnth  certainty  in  an  indictment?  What  allega- 
tions must  the  indictment  contain?  Discuss  fully,  what 
should  be  averred  in  a  good  indictment. 
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1789.  What  is  the  meaning  of  "inducement"  in  an 
indictment,  and  explain  how  it  should  be  alleged? 

1790.  Why  is  argumentativeness  a  defect  in  an  in- 
dictment? How  may  an  allegation  be  aided  by  an  im- 
plication? 

1791.  Why  is  an  allegation  in  an  indictment  charg- 
ing a  party  disjunctively  void?  When  the  word  "or" 
is  used  in  the  sense  of  "to  wit"  is  its  use  in  the  indict- 
ment bad? 

1792.  Does  the  rule  of  pleading  as  to  duplicity  ap- 
ply to  criminal  pleadnig?  How  is  an  objection  for  du- 
plicity taken? 

1793.  What  is  the  effect  of  repugnancy  in  material 
parts  of  the  indictment? 

1794.  What  may  be  said  as  to  surplusage  in  criminal 
pleading? 

1795.  Should  conclusions  and  presumptions  of  law 
be  stated  in  an  indictment?    Why? 

1796.  How  are  allegations  of  intent  and  knowledge 
to  be  made  in  an  indictment?  What  technical  terms 
must  be  used? 

1797.  Must  technical  terms  be  used  when  essential 
to  the  description  of  the  offense  ?  When  there  is  an  ex- 
ception in  the  statute  should  the  indictment  show  that 
the  defendant  is  not  within  this  exception?  Explain 
the  rule  in  this  regard. 

1798.  What  should  be  the  form  of  the  conclusion  of 
an  indictment? 

1799.  When  may  a  motion  to  quash  the  indictment 
be  made? 
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1800.  AVhat  is  the  general  order  and  time  of  plead- 
ing in  criminal  matters? 

1801.  What  is  the  nature  of  a  plea  of  guilty?  May 
such  a  plea  be  impaired?  Explain  the  effect  of  an  im- 
plied plea  of  guilty. 

1802.  What  is  meant  by  a  plea  to  the  jurisdiction? 
When  must  it  be  made? 

1803.  What  is  the  effect  of  a  plea  in  abatement? 
When  should  it  be  made? 

1804.  What  is  the  purpose  and  object  of  a  demur- 
rer? What  is  the  effect  of  it  when  sustained?  when 
overruled  ? 

1805.  What  sorts  of  pleas  in  bar  are  there?  Define 
and  discuss  the  pleas  in  bar.  What  is  the  effect  of  a 
plea  in  bar  being  sustained?  What  is  the  general  plea 
in  bar?  What  is  the  burden  upon  the  State  when  such 
a  plea  is  made? 

1806.  What  is  meant  by  the  verdict?  How  is  it 
rendered?    Explain  a  general  and  special  verdict 


PART  II. 
CHAPTER  I. 

THE  LAW  OF  EVIDENCE. 

1807.  To  what  general  branch  of  law  does  the  sub- 
ject of  Evidence  belong?  What  is  the  general  purpose 
of  the  law  of  evidence? 

1808.  What  is  necessary  to  the  establishment  of 
facts?    What  is  evidence  concerned  with? 

1809.  How  are  evidentiary  facts  established?  How 
is  the  existence  of  a  fact  to  be  ascertained?  How  have 
the  rules  of  evidence  developed? 

1810.  Discuss  and  explain  the  meaning  of  a  fact. 

1811.  Define  Evidence;  Law  of  Evidence. 

1812.  Give  and  explain  the  sources  of  evidence. 
Give  the  principal  writers  on  evidence  in  their  order. 

1813.  Name  the  various  terms  used  in  describing  the 
kinds  of  evidence. 

1814.  Define  and  explain  demonstrative  evidence. 
Moral  evidence. 

1815.  What  is  meant  by  direct  evidence? 

1816.  Explain  the  meaning  of  circumstantial  evi- 
dence. 

1817.  Explain  fully  the  meaning  of  the  terms  pri- 
mary and  secondary  evidence. 

1818.  Explain  and  distinguish  between  prima  facie 

and  conclusive  evidence. 
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1819.  What  is  meant  by  competent  and  incompetent 
evidence  ? 

1820.  What  is  meant  by  relevant  evidence?  Irrele- 
vant evidence? 

1821.  Explain  what  is  meant  by  documentary  or 
written  evidence. 

1822.  Explain  parol  and  extrinsic  evidence. 

1823.  What  is  meant  by  real  evidence? 

1824.  Explain  the  meaning  of  cumulative  and  cor- 
roborative evidence. 

1825.  What  do  you  understand  by  satisfactory  evi- 
dence ? 

1826.  What  is  meant  by  "testimony"  and  "proof?" 

CHAPTER  II. 

1827.  Give  the  general  rule  in  relation  to  the  best 
evidence.    What  is  the  purpose  of  this  requirement? 

1828.  Into  what  divisions  is  evidence  divided  as  a 
result  of  the  best  evidence  rule?  What  other  words  are 
used  to  designate  these  divisions? 

1829.  Explain  the  meaning  of  the  terms  "principal 
fact"  and  "evidentiary  fact." 

1830.  Explain  and  discuss  the  best  evidence  rule. 

1831.  What  is  meant  by  hearsay  evidence?  Illus- 
trate. 

1832.  What  is  the  general  rule  as  regards  the  ad- 
mission of  hearsay  evidence?  Give  the  reasons  for  the 
rule.  Does  the  rule  apply  when  no  better  evidence  of 
the  fact  can  be  found? 
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1833.  What  may  be  said  as  to  the  exceptions  to  the 
rule  excluding  hearsay?  Name  the  classes  of  cases  in 
which  the  rule  is  not  applicable. 

1834.  Discuss  and  explain  the  rule  applicable  when 
the  fact  in  issue  is  whether  or  not  a  statement  was  made. 

1835.  What  may  be  said  as  to  the  admissibility  of 
general  reputation?    Is  it  regarded  as  hearsay? 

1836.  What  may  be  said  as  to  the  admission  of  evi- 
dence as  to  market  value?  What  may  witnesses  testify 
to  in  this  regard? 

1837.  Mention  other  apparent  exceptions  to  the 
hearsay  rule,  which  are  hi  the  nature  of  original  evi- 
dence. 

1838.  When  hearsay  evidence  is  admitted  without 
objection  what  is  the  fact  as  to  its  being  considered  by 
the  jury? 

1839.  Explain  fully  the  meaning  of  the  term  "res 
gestae." 

1840.  Discuss  and  explain  when  declarations  a  part 
of  the  res  gestae  are  admissible  in  evidence. 

1841.  What  is  meant  by  contemporaneous,  and  the 
sweep  of  the  res  gestae?  What  is  the  rule  as  to  the 
declaration  being  contemporaneous  to  be  admissible? 

1842.  What  relation  to  the  thing  done  must  the 
declaration  a  part  of  the  res  gestae  have? 

1843.  What  is  the  ground  for  the  admission  of  decla- 
rations a  part  of  the  res  gestae? 

1844.  Explain  and  discuss  the  leading  cases  of, 
Queen  v.  Beddingfield ;  Ohio  Railway  v.  Stanley:   In- 
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surance  Company  v.  Mosley;  Felton  v.  Amadon;  Rail- 
way Co.  V.  Herrick. 

1845.  What  may  be  said  as  to  the  admissibility  of 
declarations  made  by  agents,  co-partners  or  conspira- 
tors? 

1846.  What  may  be  said  of  the  sweep  of  the  res 
gestae  in  cases  of  rape  and  bankruptcy? 

1847.  Name  the  other  classes  of  cases  which  are  said 
to  fall  under  the  head  of  declarations  a  part  of  the  res 
gestae. 

1848.  What  is  the  rule  as  to  the  admission  of  declara- 
tions affecting  boundaries,  possession  and  titles?  What 
is  the  New  York  rule?  The  Massachusetts  rule?  What 
pomts  govern  the  admissibility  of  such  declarations? 

1849.  What  may  be  said  as  to  the  admissibility  of 
declarations  made  in  the  course  of  official  duty? 

1850.  What  may  be  said  as  to  the  admissibility  of 
declarations  made  in  the  ordinary  course  of  business? 

1851.  What  may  be  said  as  to  written  entries  as 
declarations  ?  What  preliminary  matters  must  be  shown 
to  make  such  declarations  admissible? 

1852.  Discuss  the  admissibility  of  declarations  re- 
lating to  bodily  and  mental  feelings.  What  are  the 
grounds  for  their  admission? 

1853.  Discuss  to  what  extent  the  witness  may  in- 
terpret declarations  of  bodily  and  mental  feeling  heard 
by  him. 

1854.  What  is  the  effect  of  statutes  permitting  par- 
ties to  testify  upon  the  admissibility  of  declarations? 


QUESTIONS    FOR    STUDENTS.  S^i 

1855.  What    is   meant   by    "pedigree?"      Do    such 
declarations  properly  belong  to  hearsay  evidence? 

1856.  What  are  the  qualifications  of  the  declarant 
to  pedigree? 

1857.  Give  the  rule  as  regards  the  admission    of 
declarations  relating  to  pedigree. 

1858.  State  the  grounds  upon  which  declarations  as 
to  pedigree  are  admitted. 

1859.  What  limitations  upon  the  rule  admitting 
declarations  concerning  pedigree? 

1860.  Explain  what  is  meant  by  declarations  against 
interest. 

1861.  What  rules  govern  the  admissibility  of  decla- 
rations against  interest?    Discuss  fully. 

1862.  Upon  what  ground  or  grounds  are  declara- 
tions against  interest  admitted? 

1863.  To  what  extent  may  collateral  matters  be  in* 
eluded  in  declarations  against  interest? 

1864.  What  is  meant  by  dying  declarations? 

1865.  When  are  dying  declarations  admissible  in 
evidence? 

1866.  What  are  the  reasons  for  the  admission  of 
dying  declarations? 

1867.  What  do  you  understand  by  declarations  of 
public  and  general  interest? 

1868.  What  are  the  rules  governing  the  admissibility 
of  declarations  as  to  matters  of  public  and  general  in- 
terest ? 

1869.  What  are  the  grounds  of  admission  of  decla- 
rations of  public  and  general  interest? 
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1870.  When  may  the  testimony  of  a  witness  given 
on  a  former  trial  be  introduced  in  evidence? 

1871.  What  is  meant  by  ancient  documents  in  evi- 
dence ? 

1872.  When  will  ancient  documents  be  admitted  in 
evidence?    On  what  grounds  are  they  admitted? 

1873.  What  is  necessary  as  to  custody  in  regard  to 
the  admission  of  ancient  documents? 


CHAPTER  III. 

1874.  To  what  class  of  evidence  do  admissions  be- 
long? Upon  what  principle  are  they  received  in  evi* 
dence? 

1875.  Who  may  make  binding  admissions?  Explain 
fully.  When  there  are  several  parties  to  the  record  what 
is  the  rule  as  to  admissions? 

1876.  Explain  when  the  admissions  of  strangers  are 
admissible  in  evidence? 

1877.  When  are  the  admissions  of  the  wife  binding 
upon  the  husband?    Of  the  husband  upon  the  wife? 

1878.  Explain  when  the  admissions  of  attorneys  are 
binding? 

1879.  When  may  admissions  be  implied,  and  be 
binding  upon  the  party? 

1880.  Are  admissions  containing  hearsay  to  be  re- 
ceived in  evidence?  What  is  the  rule  in  this  regard  in 
New  York? 

1881.  What  may  be  said  as  to  the  conclusiveness 
of  admissions? 
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1882.  What  is  the  effect  of  admissions  made  under 
duress  or  for  the  purpose  of  compromise? 

CHAPTER  IV. 

1883.  What  is  the  meaning  of  the  term  "relevant" 
as  used  in  the  law  of  evidence?  In  general  what  evi- 
dence is  relevant? 

1884.  Explain  when  evidence  will  be  rejected  as  ir- 
relevant? 

1885.  State  the  rules  applicable  in  determining  rele- 
vant evidence. 

1886.  Is  cumulative  evidence  relevant? 

CHAPTER  V. 

1887.  Explain  what  is  meant  by  opinion  evidence. 

1888.  Discuss  the  admissibility  of  opinion  evidence 
from  non-experts. 

1889.  State  the  general  conclusions  in  regard  to  the 
admission  of  non-expert  opinions. 

1890.  What  may  be  said  as  to  the  reception  of  opin- 
ions from  experts?  How  is  the  competency  of  an  expert 
witness  determined? 

1891.  Explain  how  expert  testimony  may  be  based 
upon  hypothetical  questions. 
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CHAPTER  VI. 

1892.  State  the  reason  for  the  exclusion  of  privi- 
leged communications. 

1893.  How  are  privileged  communications  classi- 
fied? 

1894.  What  is  meant  by  judicial  evidence?  To  what 
extent  is  such  evidence  privileged? 

1895.  What  are  professional  communications?  To 
what  extent  are  they  privileged?  What  is  the  rule  as 
to  communications  made  to  an  attorney?  How  long 
does  the  privilege  continue? 

1896.  To  what  extent  are  communications  between 
physician  and  patient  privileged?  How  long  does  the 
privilege  continue? 

1897.  What  is  the  rule  as  to  communications  to 
spiritual  advisers  being  privileged? 

1898.  What  communications  in  social  life  are  privi- 

2 


leged? 


CHAPTER  VII. 


1899.  Explain  the  meaning  of  judicial  notice. 

1900.  What  is  the  first  class  of  things  that  will  be 
judicially  noticed? 

1901.  Explain  fully  to  what  extent  treaties  and  the 
laws  of  nations  will  be  judicially  noticed. 

1902.  What  will  be  noticed  as  to  Admiralty  courts 
and  notaries? 
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1903.  Are  public  statutes  and  the  constitution  judi- 
cially noticed? 

1904.  To  what  extent  will  the  laws  of  the  States  be 
judicially  noticed? 

1905.  Are  official  signatures  and  proclamations  ju- 
dicially noticed? 

1906.  What  will  be  judicially  noticed  as  to  bound- 
aries, political  divisions,  etc.? 

1907.  What  may  be  said  as  to  the  common  meaning 
of  words  being  noticed  by  the  courts  ? 

1908.  What  else  will  the  courts  take  judicial  notice 
of  in  legal  proceedings? 

1909.  How  does  the  court  derive  its  information  on 
matters  of  which  it  takes  judicial  notice? 

CHAPTER  VIII. 

1910.  What  are  the  divisions  of  written  evidence? 
How  are  public  writings  divided?    Define  each  class. 

1911.  What  is  the  method  or  methods  of  proving  a 
judgment? 

1912.  What  is  the  effect  of  the  Act  of  Congress 
upon  the  proof  of  a  judgment? 

1913.  Describe  the  mode  of  attestation  in  the  proof 
of  a  judgment. 

1914.  What  may  be  said  as  to  copies  made  by  au- 
thorized officers? 

1915.  Explain  what  is  meant  by  sworn  copies  of 
records  ? 

1916.  What  is  the  method  of  proving  a  decree  in 
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chancery?    Should  the  bill  be  made  part  of  the  record? 
Why? 

1917.  How  are  the  judgments  of  inferior  courts 
proved  ? 

1918.  What  must  be  shown  when  a  judgment  is  set 
up  as  a  bar  to  further  proceedings? 

1919.  What  may  be  said  as  to  the  proof  of  papers 
and  documents  in  general? 

1920.  What  may  be  said  as  to  the  use  of  secondary 
evidence  to  prove  the  contents  of  written  instruments? 

1921.  What  is  meant  by  laying  a  foundation?  What 
are  the  requirements  for  the  introduction  of  secondary 
evidence  ? 

1922.  How  may  written  instruments  be  secured  for 
use  in  evidence? 

1923.  What  is  the  process  of  proving  a  written  in- 
strument ? 

1924.  Explain  fully  the  use  of  subscribing  witnesses 
in  the  proof  of  writings. 

1925.  When  the  subscribing  witness  cannot  be 
called  how  is  the  instrument  proved? 

1926.  Explain  the  method  of  proving  handwriting. 


CHAPTER  IX. 

1927.  What  is  the  general  rule  as  to  the  admission 
of  parol  evidence  to  contradict  or  vary  the  terms  of  a 
v/ritten  instrument?  How  far,  and  to  what  is  this  rule 
applicable  ? 
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1928.  Explain  the  rules  governing  the  construction 
to  be  put  upon  the  language  in  an  instrument. 

1929.  Give  and  explain  the  exceptions  to  the  rule 
excluding  parol  evidence. 

1930.  Are  contemporaneous  writings  relating  to  the 
same  matter  admissible?    Why? 

1931.  Is  parol  evidence  to  rebut  an  equity  admissi- 
ble? 

1932.  May  parol  evidence  be  admissible  to  explain 
a  receipt? 

1933.  What  is  meant  by  evidence  by  view  or  per- 
sonal inspection?    When  is  such  evidence  admissible? 

CHAPTER  X. 

1934.  Explain  the  various  sorts  of  witnesses. 

1935.  What  classes  of  witnesses  were  incompetent 
to  testify  at  common  law?    Why? 

1936.  Explain  which  of  the  common  law  disabilities 
of  persons  to  testify  have  been  abolished  by  statute. 

1937.  What  is  the  meaning  of  a  competent  witness? 

1938.  Give  the  rule  governing  children  as  witnesses. 

1939.  What  rules  govern  the  examination  of  wit- 
nesses ? 

1940.  Exjilain  what  a  witness  may  use  to  refresh  his 
memory. 

1941.  Explain  the  rules  governing  the  credit  and 
impeachment  of  a  witness. 

1942.  Discuss  and  explain  the  privileges  of  a  witness 
in  testifying. 
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CHAPTER  XI. 

1943.  What  sorts  of  presumptions  are  there? 

1944.  What  is  the  meaning  of  burden  of  proof? 

1945.  Give  and  discuss  the  rules  governing  the  bur- 
den of  proof. 

1946.  What  may  be  said  as  to  the  burden  of  proof 
shifting? 

1947.  What  may  be  said  as  to  the  burden  of  proof 
on  the  contest  of  a  will? 

1948.  What  may  be  said  as  to  the  province  of  the 
court  and  jury? 

1949.  State  the  province  of  the  court  and  jury  in 
regard  to  the  evidence  produced. 


ABBREVIATIONS. 


(see  also  the  abbreviations  given  in  previous  numbers.) 

Abb.  App.  Dec. — Abbott's  New  York  Court  of  Appeals  De- 
cisions. 

Archb.  Crim.  PI. — Archbold  on  Criminal  Pleading  and  Evi- 
dence. 

B.  &  Aid. —  Barnewall  &  Alderson's  Reports,  English  King's 
Bench. 

Bish.  C.  L.  or  Bish.  Crim.  L. — Bishop  on  Criminal  Law. 

Bouv.  L.  Diet. — Bouvier's  Law  Dictionary. 

Burrill  Circ.  Ev. — Burrill  on  Circumstantial  Evidence. 

C.  &  K.,  or  Car.  &  K. — Carrington  &  Kir^'in's  Reports,  Eng- 
lish Nisi  Prius. 

CI.  &  Fl.,  or  Clark  &  F.— Clark  and  Finnelley's  Reports, 
English  House  of  Lords. 

Cox  C.  C,  or  Cox  Cr.  Cas. — Cox's  Criminal  Cases,  English 
and  Irish  Courts. 

Crim.  L.  Mag. — Criminal  Law  Magazine. 

Curtis — Curtis'  Reports,  United  States  Circuit  Court. 

El.  &  Bl.,  or  El.  &  B.— Ellis  and  Blackburn's  Reports,  Eng- 
lish Queen's  Bench. 

Eng.  L.  &  Eq. — English  Law  and  Equity  Reports. 

Esp. — Espinasse's  Reports,  English  Nisi  Prius  Cases. 

Ev. — Evidence. 

Humph. — Humphrey's  Reports,  Tennessee  Supreme  Court. 

Hawk.  P.  C— Hawkins'  Pleas  of  the  Crown. 

Heard  Cr.  PI. — Heard's  Criminal  Pleading. 

How.  St.  Tr.— Howell's  State  Trials. 

L.  Q.  Rev. — Law  Quarterly  Review. 

Leach  C.  C,  or  Leach — Leach's  Crown  Cases,  English  Courts. 

L.  R.  A. — Law^-er's  Reports  Annotated. 
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Mod.,  or  Mod.  Rep. — Modern  Reports,  English  Courts. 

P.  &  C,  or  Prid.  &  C. — Prideau  &  Cole's  Reports,  English 
Courts. 

Q.  B.  D. — Queen  Bench  Division. 

Ld.  Raym.,  or  Raym. — Lord  Raymond's  Reports,  English 
King's  Bench  and  Common  Pleas. 

Sec. — Section. 

Steph.  Com. — Stephen's  Commentaries  on  English  Law. 

Steph.  Dig.  Ev. — Stephen's  Digest  of  Evidence. 

S.  W.  Rep. — Southwestern  Reporter. 

Tit.— Title. 

Tenn.  Chan.,  or  Tenn.  Ch. — Tennessee  Chancery  Reports. 

Upp.  Can.  Q.  B. — Upper  Canada,  Queen's  Bench  Reports. 

Whart.  St.  Tr. — Wharton's  State  Trials  of  the  United  States. 

Yerg. — Yerger's  Reports,  Tennessee  Supreme  Court. 
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PART  I. 

CASES  ON  CRIMINAL  LAW. 

CHAPTER  I. 
THE  SUBJECT  OUTLINED,  DEFINED  AND  DISTINGUISHED.* 

Definition  of  a  Crime** 

STATE  V.  SMITH. 

2  Strob.    [S.  C]   77.     1847. 

Before  Mr.  Justice  "Wardiaw,  at  Marion,  fall  term,  1847. 

Indictment  against  one  Smith  for  murder. 

The  evidence  showed  that  the  defendant  had  fired  his  pistol  in 
the  direction  of  one  Carter,  who  was  in  a  crowd,  and  that  the 
shot  missed  Carter,  but  took  effect  upon  and  killed  a  little  negro 
boy.  The  defendant  claimed,  and  there  was  evidence  tending  to 
show,  that  he  did  not  know  of  the  boy's  presence,  and,  further  than 
this,  that  he  did  not  actually  intend  to  kill,  or  even  hit,  Carter, 
but  merely  intended  to  scare  Carter's  horse,  and  make  it  throw 
him;  and  that  the  defendant  thought  he  had  elevated  his  pistol 
sufficiently  to  avoid  hitting  anybody. 

The  court  charged  that,  if  the  defendant  shot  at  Carter,  de- 
signing some  serious  injury,  as  the  falling  from  his  horse,  the  kill- 
ing of  the  boy  was  murder. 

The  defendant  was  convicted  of  murder,  and  appealed. 

Evans,  J.  The  jury  having  found  the  prisoner  guilty  of  mur- 
der, there  Is  no  necessity  to  enquire  whether  he  could  have  been 
convicted  of  manslaughter  on  this  indictment.     The  first  ground 

*See  Sees.  1(378-1687,  Vol.  11,  Cycloiwdia  of  Law. 
♦♦See  Sec.  1G78,  Vol.  11,  Cyclopedia  of  Law. 
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is,  therefore,  the  only  one  necessary  to  be  considered.  The  propo- 
sition presented  by  that  ground  is  whether,  supposing  the  pris- 
oner "shot  at  Carter,  designing  to  do  him  some  serious  injury, 
as  the  falling  from  his  horse,"  he  is  guilty  of  the  crime  of  mur- 
der. It  is  not  denied  that  this  question  is  the  same  as  if  he  had 
killed  Carter  instead  of  the  negro,  for,  if  one  design  to  kill  A., 
but  by  accident  kills  B.,  his  crime  is  the  same  as  if  he  had  execut- 
ed his  intended  purpose.  It  will  be  murder  or  manslaughter  or 
self-defence,  according  to  the  circumstances.  It  is  very  clear  that 
the  intent  with  which  an  act  is  done  very  often  gives  character  to 
the  crime,  but  there  is  a  legal  conclusion  drawn  from  the  facts  of 
the  case,  entirely  independent  of  the  intent  of  the  party.  Thus 
it  is  said  in  2  Starkie,  Ev.  950,  that :  "Where  the  defence  is  that 
the  death  was  occasioned  by  accident,  the  nature  of  the  act  which 
produced  the  death,  and  the  real  motive  and  intention  of  the  pris- 
oner, are  the  proper  subjects  of  evidence;  but  the  conclusion  as  to 
the  quality  of  the  offence,  as  founded  upon  such  facts,  is  a  ques- 
tion of  law. ' '  The  whole  doctrine  of  constructive  malice  is  found- 
ed on  the  same  principle.  //  the  act  which  produced  the  death  he 
attended  with  such  circumstances  as  are  the  ordinary  symptoms 
of  a  wicked,  depraved,  and  malignant  spirit,  the  law,  from  these 
circumstances,  wUl  imply  malice,  without  reference  to  what  was 
passing  in  the  prisoner's  mind  at  the  time  he  committed  the  act. 
If  one  were  to  fire  a  loaded  gun  into  a  crowd,  or  throw  a  piece 
of  heavy  timber  from  the  top  of  a  house  into  a  street  filled  with 
people,  the  law  would  infer  malice  from  the  wickedness  of  the  act. 
So,  also,  the  law  will  imply  that  the  prisoner  intended  the  natural 
and  probable  consequence  of  his  oivn  act;  as,  in  the  case  of  shoot- 
ing a  gun  into  a  crowd,  the  law  will  imply,  from  the  wa^itonness 
of  the  act,  that  he  intended  to  kill  some  one,  although  it  might 
have  been  done  in  sport.  If  the  prisoner's  object  had  been  noth- 
ing more  than  to  make  Carter's  horse  throw  him,  and  he  had  used 
such  means  only  as  were  appropriate  to  that  end,  then  there 
would  be  some  reason  for  applying  to  his  case  the  distinction  that, 
where  the  intention  was  to  commit  only  a  trespass  or  a  misde- 
meanor, an  accidental  killing  would  be  only  manslaughter.  But 
in  this  case  the  act  done  indicated  an  intention  to  kill ;  it  was  cal- 
culated to  produce  that  effect,  and  no  other;  death  was  the  prob- 
able consequence,  and  did  rasult  from  it;  and  I  am  of  opinion 
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there  was  no  error  in  the  charge  of  the  circuit  judge  that,  if  the 
prisoner  shot  at  Carter,  the  crime  was  murder,  although  the  pris- 
oner may  have  designed  only  to  do  Carter  "some  serioiLs  injury, 
as  the  falling  from  his  horse."  The  motion  Ls  therefore  dis- 
missed. 

Richardson,  O'Neall,  Wardlaw,  Frost,  and  Withers,  JJ., 
concurred. 


STATE  V.  O'BRIEN. 

32  N.  J.  L.  169.     1867. 

Dalrimple,  J.  On  the  fifteenth  day  of  November,  1865,  the 
defendant  was  a  switch-tender,  in  the  employ  of  the  New  Jersey 
Railroad  and  Transportation  Company.  His  duty  was  to  adjust, 
and  keep  adjusted,  the  switches  of  the  road  at  a  certain  point  in 
the  city  of  Newark,  so  that  passenger  trains  running  over  the  road 
would  continue  on  the  main  track  thereof,  and  pass  thence  to  the 
city  of  Elizabeth.  He  failed  to  perform  such  duty,  whereby  a 
passenger  train  of  cars,  drawn  by  a  locomotive  engine,  was  un- 
avoidably diverted  from  the  main  track  to  a  side  track,  and 
thence  thrown  upon  the  ground.  The  cars  were  thrown  upon 
each  other  with  great  force  and  violence,  by  means  whereof  one 
Henry  Gardner,  a  passenger  upon  the  train,  was  so  injured  that 
he  died.  The  defendant  was  indicted  for  manslaughter,  and  con- 
victed upon  trial  in  the  Essex  Oyer  and  Terminer.  He  insisted 
and  in  different  forms,  asked  the  court  to  charge  the  jury,  that  he 
could  not  legally  be  convicted,  unless  his  will  concurred  in  his 
omission  of  duty ;  the  court  refused  so  to  charge.  A  rule  to  show 
cause  why  the  verdict  should  not  be  set  aside  was  granted,  and  the 
case  certified  into  this  court  for  its  advisory  opinion,  as  to  whether 
there  was  any  error  in  the  charge  of  the  court  below,  or  in  the  re- 
fusal to  charge,  as  requested. 

The  indictment  was  for  the  crime  of  manslaughter.  If  the  de- 
fendant's omission  of  duty  was  wilful,  or  in  other  words,  if  his 
will  concurred  in  his  negligence,  he  ivas  guilt i/  of  murder.  In- 
tent to  take  life,  either  hy  an  act  of  omission  or  commission,  dis- 
tinguisiies  murder  from  manslaughter.  In  order  to  ynake  out 
against  the  defendant  the  lesser  offence  of  manslaughter,  it  was 
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not  necessary  that  it  should  appear  that  the  act  of  omission  was 
wilful  or  of  purpose.  The  court  was  right  in  its  refusal  to  charge 
as  requested. 

The  only  other  question  is,  whether  there  is  error  in  the  charge 
delivered.     The  error  complained  of  is,  that  the  jury  were  in- 
structed that  a  mere  act  of  omission  might  be  so  criminal  or  cul- 
pable as  to  be  the  subject  of  an  indictment  for  manslaughter. 
Such,  we  believe,  is  the  prevailing  current  of  authority.     Pro- 
fessor Greenleaf,  in  the  third  volume  of   his  work  on  evidence, 
§  129,  in  treating  of  homicide,  says :  "  It  may  be  laid  down,  that 
where  one,  by  his  negligence,  has  contributed  to  the  death  of  an- 
other, he  is  responsible.     The  caution  which  the  law  requires  in 
all  these  cases,  is  not  the  utmost  degree  which  can  possibly  be 
used,  but  such  reasonable  care  as  is  used  in  the  like  cases,  and  has 
been  found,  by  long  experience,  to  answer  the  end."     Wharton, 
in  his  Treatise  on  Criminal  Law,  p.  382,  says:    "There  are  many 
cases  in  which  death  is  the  result  of  an  occurrence,  in  itself  un- 
expected, but  which  arose  from  negligence  or  inattention.     How 
far  in  such  cases  the  agent  of  such  misfortune  is  to  be  held  re- 
sponsible, depends  upon  the  inquiry,  whether  he  was  guilty  of 
gross  negligence  at  the  time.     Inferences  of  guilt  are  not  to  be 
drawn  from  remote  causes,  and  the  degree  of  caution  requisite  to 
bring  the  case  within  the  limits  of  misadventure,  must  be  pro- 
portioned to  the  probability  of  danger  attending  the  act  imme- 
diately conducive  to  the  death."     The  propositions  so  well  stated 
by  the  eminent  writers  referred  to,  we  believe  to  be  entirely  sound, 
and  are  applicable  to  the  case  before  us.  The  charge,  in  the  respect 
complained  of,  was  in  accordance  with  them.     It  expressly  states, 
that  it  was  a  question  of  fact  for  the  jury  to  settle,  whether  the 
defendant  was  or  was  not  guilty  of  negligence ;  whether  his  con- 
duct evinced  under  the  circumstances  such  care  and  diligence  as 
were  proportionate  to  the  danger  to  life  impending.     The  very 
definition  of  crime  is  an  act  omitted  or  committed  in  violation  of 
public  law.     The  defendant  in  this  case  omitted  his  duty  under 
such  circumstances  as  amounted  to  gross  or  culpable  or  criminal 
negligence.     The  court  charged  the  jury,  that  if  the  defendant, 
at  the  time  of  the  accident,  was  intending  to  do  his  duty,  but  in  a 
moment  of  forgetfulness  omitted  something  which  any  one  of 
reasonable  care  would  be  likely  to  omit,  he  was  not  guilty.     The 
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verdict  of  guilty  finds  the  question  of  fact  involved  in  this  propo- 
sition against  the  defendant,  and  convicts  him  of  gross  negligence. 
He  owed  a  personal  duty  not  only  to  his  employers,  but  to  the 
public.  He  was  found  to  have  been  grossly  negligent  in  the  per- 
formance of  that  duty,  whereby  human  life  was  sacrificed.  Hia 
conviction  was  right,  and  the  court  below  should  be  so  advised. 


A  Crime  Should  he  Distinguished  from  a  Tort* 

COMMONWEALTH  v.  WARREN. 
6  Mass.  72.     1809. 

Indictment  against  Amos  Warren  for  that  he,  being  an  evil  dis- 
posed person,  and  contriving  and  intending  one  Benjamin  Adams 
to  deceive,  cheat  and  defraud,  falsely  pretended  and  affirmed  to 
the  said  Adams,  that  his,  the  defendant's  name,  was  William  Wa- 
terman, that  he  lived  in  Salem,  and  there  kept  a  grocery  store, 
that  he  wished  to  purchase  on  credit  of  Adams  fifty  pair  of  shoes, 
giving  his  own  note  as  security  therefor ;— that  Adams,  giving 
credit  to  his  false  pretences  and  affirmations,  sold  him  the  shoes, 
and  took  as  security  the  note  of  the  defendant  subscribed  by  him 
with  the  name  of  William  Waterman.  The  defendant,  having 
been  convicted,  moved  in  arrest  of  judgment,  on  the  ground  that 
the  facts  charged  in  the  indictment,  and  of  which  he  had  been 
found  guilty,  were  a  private  injury  only,  and  did  not  amount  to 
a  public  offence. 

Parsons,  C.  J.  At  common,  law  it  is  an  indictable  offence  to 
cheat  any  man  of  his  money,  goods  or  chattels,  by  using  false 
weights  or  false  measures :  and  by  the  English  statute  of  33  Hen. 
VIII.  c.  1,  passed  before  the  settlement  of  this  country,  and  con- 
sidered here  as  a  part  of  our  common  law,  cheating  by  false  tok- 
ens is  made  an  indictable  offence.  The  object  of  the  law  is,  to 
protect  persons,  who  in  their  dealings  use  due  diligence  and  pre- 
caution, and  not  persons,  who  suffer  through  their  own  credulity, 
carelessness  or  negligence.     But  as  prudent  persons  may  be  over- 

*See  Sec.  1680,  Vol.  11.  Cj-clopedia  of  Law. 


6  SUBJECT  OUTLINED,   DEFINED,   DISTINGUISHED. 

reached  by  means  of  false  weights,  measures  or  tokens,  or  by  a 
conspiracy,  where  two  or  more  persons  confederate  to  cheat, 
frauds  effected  in  either  of  these  ways  are  punishable  by  indict- 
ment. And  by  an  English  statute  of  30  Geo.  II.  c.  24,  which  is 
not  in  force  in  this  state,  the  same  prosecution  has  been  extended 
to  cheating  by  false  pretences. 

But  if  a  man  will  give  credit  to  the  false  affirmation  of  another, 
and  thereby  suffer  himself  to  he  cheated,  he  may  pursue  a  civil 
remedy  for  the  injury,  hut  he  cannot  prosecute  hy  indictment. 

If  therefore  Adams  wa.s  cheated  out  of  his  .shoes  by  the  defend- 
ant, without  using  false  weights,  measures  or  tokens,  and  by  no 
conspiracy,  but  only  by  his  credulity  in  believing  the  lies  of  the 
defendant,  although  he  may  have  an  action  against  the  defendant 
to  recover  his  damages,  yet  this  indictment  cannot  be  maintained, 
whatever  false  pretences  the  defendant  may  have  wickedly  used. 

And  it  appears  that  Adams  was  imposed  on  by  the  gross  lies  of 
the  defendant.  He  pretended  and  affirmed  that  his  name  was 
William  Waterman,  and  that  he  was  a  grocer  in  good  credit  in 
Salem.  Adams  unfortunately  believing  him,  sold  and  delivered 
him  the  shoes  on  credit :  and  when  the  defendant  gave  his  note  as 
security,  he  used  his  false  name. 

We  see  here  no  conspiracy,  for  the  defendant  was  alone  in  the 
fraud:— and  7io  false  tokens  to  induce  a  credit:  and  as  for  false 
weiglits  or  measures,  there  is  no  pretence.  We  cannot  therefore 
consider  the  facts  stated  in  the  indictment  (however  injurious 
they  were  to  Adams)  as  constituting  a  public  indictable  offence. 

Judgment  arrested. 


COMMONWEALTH  v.  WEBB. 

6  Rand.  726.     1828. 

Daniel,  J.  The  defendant  was  presented  by  the  grand  jury 
for  the  superior  court  of  Nottoway  county  for  a  public  nuisance, 
in  erecting  a  mill-dam  acrass  Little  creek,  in  the  said  county, 
without  lawful  authority. 

On  this  presentment  an.  information  was  filed,  containing  two 
counts,  charging  in  both,  that  by  means  of  the  said  dam,  the  wa- 
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ters  of  the  said  creek  had  been,  rendered  staprnant,  and  the  air  im- 
pure; concluding  the  first,  to  the  common  nuisance  of  all  the  cit- 
izens of  the  commonwealth,  residing  in  the  neighborhood;  and 
concluding  the  second,  to  the  common  nuisance  of  the  inhabitants 
around  the  pond,  naming  them  i)artienlarly,  and  all  other  citi- 
zens of  the  neighborhood.  To  this  information,  the  defendant 
pleaded  not  guilty,  on  which  issue  was  taken,  and  two  trials  were 
had  before  the  jury,  who  in  both  instances  disagreed. 

At  a  subsequent  term,  the  attorney  for  the  commonwealth,  by 
leave  of  the  court,  amended  his  information,  charging  in  sub- 
stance the  same  fact,  and  concluding  the  fii-st  coimt,  "to  the  great 
damage,  and  conuuon  nuisance  of  all  the  good  citizens  of  this 
connnonwealtli,  not  only  there  residing  and  inhabiting,  but  also 
going,  returning,  passing  and  re-pa.ssing  by  the  neighborhood  of 
the  said  pond. ' '  The  other  count  concludes, ' '  to  the  common  nui- 
sance of  all  the  citizens  of  the  commonwealth." 

To  this  information,  the  defendant  demurred  generally,  and 
the  attorney  for  the  commonwealth  joined  in,  the  demurrer.  The 
said  superior  court  adjourned  the  ease  to  this  court  for  novelty 
and  difficulty,  on  the  question,  "What  judgment  ought  to  be 
given  upon  the  said  demurrer  1 ' ' 

The  decision  of  this  question  calls  for  a  more  precise  discrimi- 
nation between  public  and  private  nuisances  than  was  necessary 
for  the  decision  of  the  case  of  Com.  v.  Paris,  5  Rand  (Va.)  691. 

In  making  this  discrimination,  the  court  has  been  ably  as- 
sisted by  the  attorney  general  and  the  counsel  for  the  defendant, 
and  the  conclusion  to  which  the  court  has  arrived,  is  this :  That, 
to  constitute  a  public  nuisance,  the  act  done,  or  duty  omitted,  must 
affect  injuriously  some  thing  or  right  in  which  the  community, 
as  a  body  politic,  have  a  common  interest,  and  the  facts  pro- 
ducing this  injury,  and  connecting  it  with  such  special  public 
right  or  interest,  must  be  both  alleged  and  proved.  To  carry  this 
matter  further  would  obliterate  every  line  that  now^  marks  the 
difference  between  public  and  private  wrongs.  The  community 
have  an  interest  in  the  preservation  of  the  health  and  lives  of  its 
membei"s;  they  have  a  right  to  see  and  provide  that  each  shall 
breathe  the  air  as  pure  as  nature  gives  it.  But  this  interest  and 
this  right  in  no  manner  ditt'er  from  the  interest  in  and  riglit  to 
secure  the  welfare  of  all  its  members,  in  every  private  relation. 
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Both  are  provided  for  by  private  actions  or  public  prosecutions, 
according  to  the  nature  of  the  case.  As  it  regards  the  case  before 
us,  we  find  it  everywhere  laid  down  that  things  done,  or  duties 
omitted,  which  affect  the  public  interest,  are  public  nuisances. 
Those,  on  the  contrary,  which  affect  particular  individuals,  are 
private  nuisances,  and  redressed  by  private  actions.  We  cannot 
find  in  any  decided  case  the  precise  question  before  us  considered, 
but  this  results  from  the  fact  that  no  attempt  has  been  made  to 
maintain  a  public  prosecution  for  a  nuisance,  arising  from  a  local 
fixture,  the  effects  of  which  are  not  alleged  and  proved  to  be  in- 
jurious to  some  distinct  public  right  or  interest,  as  contra-dis- 
tinguished from  that  interest  which  the  public  have  in  each  of  its 
members  enjoying  his  own  right.  No  precedent  can  be  found  of 
a  prosecution  of  this  character,  which  is  not  distinctly  based  on 
this  idea.  No  adjudicated  case  condemns  the  allegations  which 
thus  connect  the  fact  with  the  public  interest,  as  surplusage  or  un- 
necessary. 

But  it  has  been  strongly  argued  that  notwithstanding  these 
averments  are  constantly  found  in  the  indictments,  in  the  reason- 
ing of  the  judges  upon  the  actual  wrong  committed,  the  principal 
stress  seems  to  be  laid  on  the  injury  done  to  the  neighboring  in- 
habitants, and  the  inconvenience  to  the  public  by  the  effect  pro- 
duced on  highways,  etc.,  is  lightly  regarded ;  from  hence  this  pub- 
lic injury  is  called  the  shadow,  while  the  injury  to  the  neighbors 
is  the  real  substance  whereon  the  public  prosecution  is  founded. 
It  is  readily  conceded,  that  on  the  question  of  the  quantum  of 
punishment,  this  argument  is  generally  substantially  correct,  but 
we  should  find  no  difficulty  in  confining  this  punishment  to  the 
public  grievance  only,  in  every  case  where  the  parties  more  im- 
mediately concerned,  are  prosecuting  their  private  remedies,  or 
will  not  forego  them.  The  practice  of  the  courts,  on  indictments 
for  breaches  of  the  peace,  furnishes  the  rule  which  should  govern 
in  such  cases.  The  fact,  that  the  injury  to  surrounding  indi- 
viduals is  principally  regarded  in  estimating  the  grade  of  the 
defendant's  delinquency,  may  be  well  likened  to  the  action  of  a 
father  for  debauching  his  daughter  and  servant,  whereby  he  lost 
her  service;  the  latter  is  the  gist  of  the  action,  without  which  it 
cannot  be  maintained ;  but,  in  estimating  the  damages,  the  injury 
to  the  feelings  and  character  of  the  father  and  his  family,  to- 
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gether  with  the  degree  of  impropriety  of  the  defendant's  conduct, 
are  almost  exclusively  regarded.  The  necessity  of  thus  restricting 
public  prosecutions  for  nuisances  is  strongly  enforced  by  a  rule 
of  law,  which  we  find  no  where  contradicted,  that  no  private  ac- 
tion can  be  maintained  for  a  public  nuisance,  without  special 
damage  done  to  the  party  complaining.  By  special  damage  we 
understand  an  injury  different  in  kind  from  that  of  which  the 
publie  complains.  If  a  local  fixture  which  renders  the  air  impure 
or  uncomfortable  to  a  neighborhood,  without  affecting  any  public 
right,  as  before  described,  could  be  made  the  subject  of  a  public 
prosecution,  it  must  be  because  all  the  citizens  of  the  common- 
wealth are  liable  to  be  so  affected.  The  injury  thus  sustained 
by  any  particular  individual  is  of  the  same  kind  with  that  to 
which  the  public  are  thus  liable,  arising  from  the  same  cause,  and 
affecting  the  same  local  situation.  From  the  above  rule  it  fol- 
lows, that,  if  this  be  a  public  offense,  no  private  action  in  such 
case  could  be  maintained ;  but,  if  we  suppose  that  the  public  prose- 
cution is  founded  on  the  injurious  effects  of  such  fixture  on  the 
highway  or  other  public  right,  then  the  private  individual  who, 
on  his  own  land,  off  the  said  highway,  sustains  an  injuiy  from  the 
same  fixture,  on  account  of  its  injurious  effects  on  his  habitation, 
complains  not  at  all  of  an  injury  common  to  himself  and  the  rest 
of  the  community,  but  of  one  to  himself  alone,  and  for  which  he 
of  course  may  have  his  private  remedy.  For  these  reasons,  we 
conclude,  in  the  language  of  some  of  the  judges  who  decided  the 
aforesaid  case  of  Com.  v.  Faris,  that  to  support  the  prosecution,  on 
the  information  before  us,  it  ought  to  be  alleged  and  proved, 
that  the  obstructions  placed  in  Little  creek,  in  the  county  of  Not- 
toway, produced  a  stagnation  of  the  waters  thereof,  in  or  near 
a  public  highway,  or  some  other  place,  in  which  the  public  have 
such  special  interest.  The  general  conclusion,  that  the  stagnation 
of  the  said  waters  does  injure  all  the  citizens  of  the  commonwealth 
will  not  cure  the  want  of  such  special  averment,  because  the  facts 
stated  do  not  warrant  that  conclusion.  The  attempt  made,  in 
some  of  the  books  referred  to,  to  reconcile  the  cases  which  require 
this  precise  concliLsion  with  those  which  regard  the  indictment  as 
good  without,  is  unsatisfactory.  It  supposes  that  the  general  con- 
elusion  is  called  for  only  in  cases  where  the  publie  nature  of  the 
oft'ence  is  not  alleged  in  the  special  averments  with  sui!icient  car- 
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tainty,  but  no  where  supposes  that  the  absence  of  such  averments 
may  be  so  supplied. 

The  consequence  is,  that  the  amended  information  filed  in  this 
case  is  not  sufficient,  and  that  the  defendant's  demurrer  to  it 
should  be  sustained,  and  judgment  rendered  for  him. 


A  Prosecution  for  a  Crime  and  a  Civil  Suit  for  Damages  for  the 
Wro7igful  Act  May  he  Carried  on  at  the  Same  Time* 

WILLIAMS  V.  DICKENSON. 
28  Fla.  90.     1891. 

Taylor,  J.     Edward  T.  C.  Dickenson,  the  defendant  in  er- 
ror, instituted  his  action  of  trespass  in  the  Circuit  Court  of  Jack- 
son county;  in  the  First  Judicial  Circuit,  on  the  23rd  day  of  De- 
cember, 1886,  against  Daniel  W.  Williams,  the  plaintiff  in  error. 
The  declaration  alleging  that  Dickenson  was  the  owner  and  in 
possession  of  a  certain  frame  building  in  Jackson  county,  to-wit : 
a  gin  house,  together  with  the  fixtures  usually  belonging  to  a 
building  in  which  cotton  is  ginned  by  steam  power,  consisting  of 
a  water  tank,  one  cotton-press,  one  steam  engine,  boiler  and  ma- 
chinery, two  cotton  gins  with  feeders  and  condensers,  two  gin 
feeders  and  condensers,  lots  of  cotton  in  the  seed  and  lint,  lots  of 
cotton  seed,  bagging  and  ties,  tools,  belting,  shafting  and  pulleys, 
etc.     That  the  defendant  Williams,  on  or  about  the  16th  day  of 
December,  1886,  wilfully  and  maliciously  contriving  and  intend- 
ing to  injure  the  plaintiff,  counseled,  hired,  caused  and  obtained 
one  Prior  Wheeler  to  set  on  fire  and  burn  the  said  building,  fix- 
tures, goods  and  chattels,  and  by  reason  of  such  counseling,  hir- 
ing, causing  and  obtaining,  the  said  Prior  Wheeler,  on  the  16th 
day  of  December,  1886,  did  set  on  fire  and  burn  the  said  gin 
house,  fixtures,  goods  and  chattels  aforesaid,  whereby  they  were 
burned  up  and  totally  consumed ;  and  by  said  wrongful  acts  the 
plaintiff  was  greatly  damaged  by  the  loss  and  consuming  of  said 
property.     And    plaintiff   was    also    greatly    damaged   by   said 

*See  Sec.  1G81,  Vol.  11,  Cycloijedia  of  Law. 
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wrongful  acts,  and  by  reason  thereof,  suffered  much  annoyance 
and  inconvenience  and  trouble,  pain  of  mind  and  body.  Dam- 
ages in  the  sum  of  $10,000  was  claimed.  To  this  declaration  th<- 
defendant  pleaded  the  general  Issue,  said  plea  being  filed  Jan- 
uary 25th,  1887.  On  the  31st  day  of  May,  1887,  by  leave  of  th.' 
court,  the  defendant  also  filed  the  following  ])l('a  in  abatement : 
"Noiv  comes  the  defendant,  and  for  a  plea  in  abatement  to 
plaintiff's  action  says,  that  the  cause  of  action  set  forth  in  plaint- 
iff's declaration  is  a  tort  which  amounts  to  a  felony,  and  the  de- 
fendant has  been  indicted  therefor  in  the  Circuit  Court  for  Jack- 
son county,  and  said  indictment  is  still  pending  and  no  trial  has 
been  had  thereof,  wherefore  defendant  prays  that  said  suit  b( 
abated."  To  this  plea  in  abatement  the  plaintiff  interposed  a 
demurrer.  This  demurrer  was  sustained  upon  argument,  and  ex- 
ception was  taken.  On  the  2Sth  day  of  September,  1887,  after 
leave  granted,  the  plaintiff  filed  an  amendment  to  his  declaration, 
whereby  a  second  count  was  added  to  the  original  declaration, 
charging  the  defendant  himself  with  the  burning  of  said  property. 
To  this  amended  declaration  the  defendant  pleaded  also  the  gen- 
eral issue. 

The  first  error  assigned  is  the  order  sustaining  the  plaintiff's 
demurrer  to  the  defendant's  plea  in  abatement.  This  plea  seeks 
to  invoke  the  doctrine  held  in  the  English  courts,  that  where  a 
private  individual  has  been  damaged  in  person  or  property  by 
the  tortious  act  of  another,  which  act  amounts  to  a  felony,  the 
matter  should  be  dispased  of  before  the  proper  criminal  tribunal, 
in  order  that  the  justice  of  the  country  may  be  first  satisfied  in 
i-espect  to  the  public  offense,  before  the  injured  individual  can 
seek  civil  redress  for  the  private  wrong  inflicted  upon  him.  The 
redress  of  the  private  wrong  being  pastponed  until  after  the  pub- 
lic justice  is  satisfied.  Two  reasons  for  this  rule  are  assigned  in 
England:  First,  the  party  injured  is  relied  upon  to  take  the 
place  of  public  prosecutor;  in  some  cases  he  has  even  been  re- 
quired to  employ  counsel  to  prosecute  on  behalf  of  the  crowTi,  and 
his  interest  in  the  accomplishment  of  public  justice  is  kept  alive 
by  postponing  the  redress  of  his  private  grievance ;  and,  second, 
in  cases  of  felony,  there  was  a  forfeiture  to  the  cro\\-n  of  the 
felon's  property,  and  the  private  individual  was  not  allowed  to 
acquire  priority  over  the  crown  in  satisfaction  of  his  demands 
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Upon  the  property  of  the  felon.  Bid  in  this  country  this  doctrine 
of  the  suspension  of  the  civil  remedy  in  cases  of  felony  has  been 
repudiated  by  the  great  weight  of  the  American  authorities.  Un- 
der the  system  of  laws  prevailing  in  the  United  States  the  reasons 
for  this  rule  are  entirely  absent.  Here  we  have  a  public  officer 
whose  duty  it  is  to  prosecute  all  offenders  against  the  State  with- 
out reliance  upon  the  injured  individual;  and  here  we  have  no 
forfeiture  of  the  felon's  goods.  The  civil  and  the  criminal  pros- 
ecution may,  therefore,  go  on  pari  passu;  or  the  one  may  precede, 
or  succeed  the  other;  or,  if  the  criminal  prosecution  is  never  com- 
menced at  all,  the  failure  to  seek  public  justice  is  no  bar  to  the 
private  remedy.  Neither  is  an  acquittal  or  conviction  upon  the 
criminal  charge  any  bar  to  the  civil  action.  Cooley  on  Torts,  86 
et  seq.;  Pettingill  v.  Hideout,  6  N.  H.,  454;  Blassingame  v.  Glaves, 
6  B.  Mon.,  38;  B.  &  W.  B.  R.  Co.  v.  Dana,  1  Gray,  83;  Howk  v. 
Minnick,  19  Ohio  St.,  462;  Newell  v.  Cowan,  30  Miss.,  492.  The 
court  below  properly  siistained  the  demurrer  to  the  defendant's 
plea  in  abatement. 

BOSTON  RY.  V.  DANA. 
1  Gray  (Mass.),  83.     1854. 

BiGELOW,  J.  The  main  objection,  raised  by  the  defendant  in 
the  present  case,  which,  if  well  maintained,  is  fatal  to  the  plaint- 
iff's action,  presents  an  interesting  and  important  question,  hith- 
erto undetermined  by  any  authoritative  judgment  in  the  courts 
of  this  commonwealth. 

The  plaintiffs  seek  to  recover  in  an  action  of  assumpsit  a  large 
sum  of  money  alleged  by  them  to  have  been  fraudulently  abstract- 
ed from  their  ticket  office  by  the  defendant,  while  he  was  in  their 
employment  as  depot-master,  having  charge  of  their  principal  rail- 
way station  in  Boston.  In  regard  to  this  item  of  the  plaintiffs ' 
claim,  the  defendant  contended  at  the  trial,  and  requested  the 
judge  who  presided  to  instruct  the  jury,  that  the  plaintiffs  were 
not  entitled  to  recover  in  this  action  the  money  thus  taken  by  the 
defendant,  because  their  cause  of  action,  if  any  they  had,  was  sus- 
pended, until  an  indictment  had  been  found  or  complaint  made 
against  the  defendant  for  larceny.     This  request  was  refused, 
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and  the  jury  were  instructed,  that  if  the  defendant  had  fraudu- 
lently taken  and  appropriated  the  plaintiffs'  money  in  the  man- 
ner alleged,  and  was  thereby  guilty  of  larceny,  he  would  be  liable 
in  the  present  action,  although  no  criminal  prosecution  had  first 
been  instituted  therefor.  It  is  upon  the  correctness  of  this  in- 
struction that  the  first  and  main  question  in  the  case  arises. 

The  doctrine,  that  all  civil  remedies  in  favor  of  a  party  injured 
by  a  felony  are,  as  it  is  said  in  the  earlier  authorities,  merged  in 
the  higher  offence  against  society  and  public  justice,  or,  according 
to  more  recent  cases,  suspended  until  after  the  termination  of  a 
criminal  prosecution  against  the  offender,  is  the  well  settled  rule 
of  law  in  England  at  this  day,  and  seems  to  have  had  its  origin 
there  at  a  period  long  anterior  to  the  settlement  of  this  country  by 
our  English  ancestors.  Markham  v.  Cob,  Latch,  144,  and  Noy, 
82.  Dawkes  v.  Coveneigh,  Style,  346.  Cooper  v.  Witham,  1  Sid. 
375,  and  1  Lev.  247.  Crosby  v.  Leng,  12  East,  413.  White  v. 
Spettigue,  13  M.  &  W.  603.     1  Chit.  Crim.  Law,  5. 

But  although  thus  recognized  and  established  as  a  rule  of  law 
in  the  parent  country,  it  does  not  appear  to  have  been,  in  the  lan- 
guage of  our  constitution,  "adopted,  used  and  approved  in  the 
province,  colony  or  state  of  Massachusetts  Bay,  and  usually  prac- 
ticed on  in  the  courts  of  law."  The  only  recorded  trace  of  its 
recognition  in  this  commonwealth  is  found  in  a  note  to  the  case  of 
Higgins  V.  Butcher,  Yelv.  (Amer.  ed.),  90,  a,  note  2,  by  which 
it  appears  to  have  been  adopted  in  a  case  at  7iisi  pi-ius  by  the  late 
Chief  Justice  Sewall.  The  opinion  of  that  learned  judge,  thus 
expressed,  would  certainly  be  entitled  to  very  great  weight,  if  it 
were  not  for  the  opinion  of  this  court  in  Boardman  v.  Gore,  15 
Mass.  338,  in  which  it  is  strongly  intimated,  though  not  distinctly 
decided,  that  the  rule  had  never  been  recognized  in  this  state,  and 
had  no  solid  foundation,  under  our  laws,  in  wisdom  or  sound  pol- 
icy. Under  these  circumstances,  we  feel  at  liberty  to  regard  its 
adoption  or  rejection  as  an  open  question,  to  be  determined,  not 
so  much  by  authority,  as  by  a  consideration  of  the  origin  of  the 
rule,  the  reasons  on  which  it  is  founded,  and  its  adaptation  to  our 
system  of  jurisprudence. 

The  source,  whence  the  doctrine  took  its  rise  in  England,  is 
well  known.  By  the  ancient  common  law,  felony  was  punished 
iy  the  death  of  the  cnminal,  and  the  forfeiture  of  all  his  lands 
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and  goods  to  the  crown.  Inasmuch  as  an  action  at  law  against  a 
person,  whose  hody  could  not  be  taken  in  execution  and  whose 
property  and  effects  belonged  to  the  king,  would  he  a  useless  and 
fruitless  remedy,  it  ivas  held  to  he  merged  in  the  puhlic  offence. 
Besides,  no  such  remedy  in  favor  of  the  citizen  could  be  allowed 
without  a  direct  interference  with  the  royal  prerogative.  There- 
fore a  party  injured  by  a  felony  could  oric?inally  obtain  no 
recompense  out  of  the  estate  of  a  felon,  nor  even  the  restitution  of 
his  own  property,  except  after  a  conviction  of  the  offender,  by  a 
proceeding:  called  an  appeal  of  felony,  which  was  long  disused, 
and  wholly  abolished  by  St.  59  Geo.  3,  c.  46 ;  or  under  St.  21,  H. 
8,  e.  11,  by  which  the  judges  were  empowered  to  grant  writs  of 
restitution,  if  the  felon  was  convicted  on  the  evidence  of  the  party 
injured  or  of  others  by  his  procurement.  2  Car.  &  P.  43,  note. 
But  these  incidents  of  felony,  if  they  ever  existed  in  this  state, 
were  discontinued  at  a  very  early  period  in  our  colonial  history. 
Forfeiture  of  lands  or  goods,  on  conviction  of  crime,  was  rarely, 
if  ever,  exacted  here ;  and  in  many  cases,  deemed  in  England  to 
be  felonies  and  punishable  with  death,  a  much  milder  penalty 
was  inflicted  by  our  laws.  Consequently  the  remedies,  to  which 
a  party  injured  was  entitled  in  cases  of  felony,  were  never  intro- 
duced into  our  jurisprudence.  No  one  has  ever  heard  of  an  ap- 
peal of  felony,  or  a  writ  of  restitution  under  St.  21  H.  8,  c.  11,  in 
our  courts.  So  far  therefore  as  we  know  the  origin  of  the  rule 
and  the  reasons  on  which  it  was  f  oimded,  it  would  seem  very  clear 
that  it  was  never  adopted  here  as  part  of  our  common  law. 

Without  regard  however  to  the  causes  which  originated  the 
doctrine,  it  has  been  urged  with  great  force  and  by  high  author- 
ity, that  the  rule  now  rests  on  public  policy;  12  East,  413,  414; 
that  the  interests  of  society  require,  in  order  to  secure  the  effec- 
tual prosecutions  of  offenders  by  persons  injured,  that  they 
should  not  be  permitted  to  redress  their  private  wrongs,  until 
public  justice  has  been  first  satisfied  l)y  the  conviction  of  felons : 
that  in  this  way  a  strong  incentive  is  furnished  to  the  individual 
to  discharge  a  public  duty,  by  bringing  his  private  interest  in  aid 
of  its  performance,  which  wouhl  be  wholly  lost,  if  he  were  al- 
lowed to  pursue  his  remedy  before  the  prosecution  and  termina- 
tion of  a  criminal  proceeding.  This  argument  is  doubtless  en- 
titled to  great  weight  in  England,  where  the  mode  of  prosecuting 
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criminal  oU'ences  is  very  different  from  that  adopted  with  us. 
It  is  there  the  especial  duty  of  every  one,  against  whose  person 
or  property  a  crime  has  bei-u  committed,  to  trace  out  the  offender, 
and  prosecute  him  to  conviction.  Jn  the  discharge  of  this  duty, 
he  is  often  compelled  to  employ  counsel ;  procure  an  indictment 
to  be  drawn  and  laid  l)efore  the  grand  jury,  with  the  evidence  in 
its  support;  and  if  a  bill  is  found,  to  see  that  the  case  on  the  part 
of  the  prasecution  is  properly  conducted  before  the  jury  of  trials. 
All  this  is  to  be  done  by  the  prosecutor  at  liis  own  cost,  unless  the 
court,  after  the  trial,  shall  deem  reimbui-sement  reasonable.  1 
Chit.  Crim.  Law,  9,  825.  The  whole  system  of  the  administration 
of  criminal  justice  in  England  is  thus  made  to  depend  very  much 
upon  the  vigilance  and  efforts  of  private  individuals.  There  is 
no  public  officer,  appointed  by  law  in  each  county,  as  in  this  com- 
monwealth, to  act  in  behalf  of  the  government  in  such  cases,  and 
take  charge  of  the  prosecution,  trial  and  conviction  of  offenders 
against  the  laws.  It  is  quite  obvious  that,  to  render  such  a  sys- 
tem efficacious,  it  is  assential  to  use  means  to  secure  the  aid  and 
co-operation  of  those  injured  by  the  commission  of  crimes,  which 
are  not  requisite  with  us.  It  is  to  this  cause,  that  the  rule  in 
quastion,  as  well  as  many  other  legal  enactments,  designed  to  en- 
force upon  individuals  the  duty  of  prosecuting  offences,  owes 
its  existence  in  P]ngland.  But  it  is  hardly  possible,  under  our 
laws,  that  any  grave  offence  of  the  class  designated  as  felonies  can 
escape  detection  and  punishment.  The  officers  of  the  law,  whose 
province  it  is  to  pro.secute  criminals,  require  no  assistance  from 
persons  injured,  other  than  that  which  a  sense  of  duty,  unaided 
by  private  interest,  would  naturally  prompt. 

On  the  other  hand,  in  the  ahsenee  of  any  reasons,  founded  on 
public  policy,  requiring  the  recognition  of  the  rule,  the  expedi- 
ency of  its  adoption  may  well  he  doubted.  If  a  party  is  com- 
pelled to  await  the  determination  of  a  criminal  proseeution  before 
he  is  permitted  to  seek  his  private  address,  he  certainly  has  a 
strong  motive  to  stifle  the  prosecution  and  compound  with  the 
felon.  Nor  can  it  contribute  to  the  purity  of  the  administration 
of  justice,  or  tend-  to  promote  private  morality,  to  suffer  a  party 
to  set  up  and  maintain  in  a  court  of  law  a  defence  founded  solely 
upon  his  own  erimin(d  act.  The  right  of  every  citizen,  under  our 
constitution,  to  obtain  justice  promptly  and  without  delay,  re- 
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quires  that  no  one  should  he  delayed  in  obtaining  a  remedy  for  a 
private  injury,  except  in  a  case  of  the  plainest  public  necessity. 
There  being  no  such  necessity  calling  for  the  adoption  of  the  rule 
under  consideration,  we  are  of  opinion  that  it  ought  not  to  be  en- 
grafted into  our  jurisprudence. 

We  are  strengthened  in  this  conclusion  by  the  weight  of  Amer- 
ican authority,  and  by  the  fact  that  in  some  of  the  states,  where 
the  rule  had  been  established  by  decisions  of  the  courts,  it  has 
been  abrogated  by  legislative  enactments.  Pettingill  v.  Rideout, 
6  N.  H.  454.  Cross  v.  Guthery,  2  Root,  90.  Piscataqua  Bank  v. 
Tumley,  1  Miles,  312.  Foster  v.  Commonwealth,  8  W.  &  S.  77. 
Patton  V.  Freeman,  Coxe,  113.  Hepburn's  case,  3  Bland,  114. 
Allison  V.  Farmers'  Bank  of  Virginia,  6  Rand,  223.  White  v. 
Fort,  3  Hawks,  251.  Robinson  v.  Culp,  1  Const.  Rep.  231.  Story 
V.  Hammond,  4  Ohio,  376.  Ballew  v.  Alexander,  6  Humph.,  433, 
Blassingame  v.  Glaves,  6  B.  Monr.,  38.  Rev.  Sts.  of  N.  Y.  Part. 
3,  c.  4,  §  2.     St.  of  Maine  of  1844,  c.  102. 


Crime  is  Usually  Founded  Upon  an  Overt  Act* 

REX  V.  HEATH. 
Buss.  &  R.  183. 

This  case  stood  for  trial  before  Mr.  Justice  Bayley,  at  the  Lent 
assizes  for  the  county  of  Warwick,  in  the  year  1810 ;  but  as  the 
learned  judge  thought  it  questionable  whether  the  facts  consti- 
tuted any  offence,  and  as  the  defendant  was  out  upon  bail,  he 
postponed  the  trial  by  consent,  that  the  opinion  of  the  judges 
might  in  the  mean  time  be  taken  upon  the  ease. 

The  indictment  contained  three  counts, — one  for  uttering  coun- 
terfeit money ;  a  second,  for  having  it  in  his  possession,  knowing  it 
to  be  counterfeit,  with  intent  to  circulate  and  put  off  the  same 
among  the  liege  subjects  of  our  lord,  the  king,  and  to  defraud 
them ;  and  a  third,  for  having  it  in  his  possession  knowingly,  de- 
signedly and  illegally,  knowing  it  to  be  counterfeit. 


*See  Sec.  1682,  Vol.  11,  Cyclopedia  of  Law. 
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The  only  act  of  uttering  was  delivering  a  box  packed  up,  con- 
taining 2,800  bad  shillings,  and  1,000  bad  sixpences  at  a  coach 
office  at  an  inn  at  Birmingham,  addressed  to  a  man  at  Glasgow, 
and  the  uttering  was  stated  to  be  to  the  book-keeper  at  the  inn. 

The  box  was  stopped  at  the  inn. 

The  following  authorities  were  referred  to  in  support  of  the 
second  and  third  counts :  Rex  v.  Sutton,  Ca.s.  Hardw.  370 ;  Rex 
V.  Scofield,  Cald.  397 ;  and  Rex  v.  Higgins,  2  East,  5. 

In  Easter  term  (31st  May,  1810)  this  case  was  taken  into  con- 
sideration, all  the  judges  being  present.  They  relied  much  upon 
the  authority  of  Rex  v.  Sutton,  and  the  cases  there  cited,  in  form- 
ing their  opinion,  and  were  then  inclined  to  think  this  a  misde- 
meanor, as  stated  in  the  second  count.  But,  on  considering  this 
case  again  on  the  first  day  of  Trinity  term  ensuing,  the  majority 
of  the  judges  seemed  to  he  of  opinion  that,  "having  in  his  posses- 
sion" with  the  term  '^ knowingly,"  etc.,  annexed  to  it,  could  not 
he  considered  an  act,  and  that  an  intent  without  an  act  was  not  a 
misdemeanor,  and  they  considered  the  case  of  Bex  v.  Sutton  as 
untenahle. 


An  Attempt  to  Commit  a  Crime  May  he  Punished  as  a  Crime.* 

PEOPLE  V.  MORAN. 

123  N.  T.  254.     1890. 

Appeal  from  supreme  court,  general  term.  First  department. 

Wm.  Travers  Jerome,  for  the  people.  W,  H.  Hewson,  for  re- 
spondent. 

RuGER,  C.  J.  The  indictment  in  this  case  charged  the  defend- 
ant with  an  attempt  to  commit  the  crime  of  grand  larceny  in  the 
second  degree,  by  attempting  to  steal,  take,  and  carry  away  from 
the  person  of  an  unknown  woman,  in  the  daytime,  in  the  city 
and  county  of  New  York,  certain  goods,  chattels,  and  personal 
property  of  a  kind  and  description  unlmown,  and  of  the  alleged 
value  of  $10.     It  is  claimed  that  the  evidence  did  not  show  an  at- 


♦See  Sec.  1684,  Vol.  11,  Cyclopedia  of  Law. 
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tempt  to  commit  a  larceny.  The  crime  of  grand  larceny  in  the 
second  degree  is  defined,  by  section  531  of  the  Penal  Code, 
among  others,  as  that  of  a  person  who,  under  circumstances 
not  amounting  to  grand  larceny,  steals  and  unlawfully 
appropriatCvS  property  of  any  value,  by  taking  the  same  from 
the  person  of  another.  A  person  who  unsuccessfully  at- 
tempts to  commit  a  crime  is  made  punishable  by  section  686  of  the 
same  Code.  Section  34  defines  an  attempt  as  "an  act  done  with 
intent  to  commit  a  crime,  and  tending  but  failing  to  effect  its 
commission. ' '  I  have  thus  brought  together  the  several  statutes 
bearing  directly  upon  the  question  involved  in  this  appeal,  for 
the  purpose  of  exhibiting  the  clearness  and  directness  of  the  pro- 
visions affecting  the  point  to  be  determined.  The  evidence  giv- 
en upon  the  trial  showed  that  the  defendant,  accompanied  by  two 
associates,  was  observed  passing  around  among  the  people  gath- 
ered in  a  crowded  market  in.  New  York,  and  was  seen  to  thrust 
his  hand  into  the  pocket  of  a  woman,  and  to  withdraw  it  there- 
from empty.  Upon  being  approached  by  an  officer,  the  defend- 
ant's companions  escaped,  but  the  defendant  was  arrested.  The 
woman  became  lost  in  the  crowd,  and  was  not  discovered.  Upon 
this  evidence,  the  defendant's  counsel  asked  the  court  to  direct 
a  verdict  for  the  defendant  upon  the  ground  that  the  facts  proved 
did  not  support  the  charge  in  the  indictment.  The  request  was 
denied,  and  the  defendant  excepted.  This  exception  presents  the 
only  question  raised  in  the  case,  and  depends,  for  its  solution,  up- 
on the  construction  to  be  given  to  section  34  of  the  Penal  Code. 
The  claim  of  the  defendant  is  that  the  evidence  did  not  show  that 
the  woman  had  any  property  in  her  pocket,  which  could  he  the 
subject  of  larceny,  and  that  an  attempt  to  comm,it  that  crime 
could  not  he  predicated  of  a  condition  which  rendered  its  commis- 
sion impossible.  We  are  of  the  opinion  that  the  evidence  was 
sufficient  to  authorize  the  jury  to  fin^  the  accused  guilty  of  the 
'offense  charged.  It  was  plainly  inferable  from  it  that  an  intent 
to  commit  larceny  from  the  person  existed,  and  that  the  defend- 
ant did  an  act  tending  to  effect  its  com^mission,  although  the  ef- 
fort failed.  The  language  of  the  statute  seems  to  us  too  plain  to 
admit  of  doubt,  and  was  intended  to  reach  cases  where  an  intent 
to  commit  a  crime,  and  an  effort  to  perpetrate  it,  although  in- 
effectual,  coexisted.     Whenever  the  aniwo  furandi  exists,  fol- 
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lowed  by  acts  apparently  aft'ordinj^  a  prospect  of  success,  and 
tending'  to  render  the  coramLssion  of  the  crime  effectual,  the  ac- 
cused brings  himself  within  the  letter  and  intent  of  the  statute. 
To  constitute  the  crime  charged,  there  must  be  a  person  from 
whom  the  property  may  be  taken,  an  intent  to  take  it  against  th(> 
will  of  the  owner,  and  some  act  performed  tending  to  accomplish 
it;  and,  when  these  things  concur,  the  crime  has,  we  think,  been 
committed  whether  property  could,  in  fact,  have  been  stolen  or 
not.  In  such  cases  the  accused  has  done  his  utmost  to  effect  the 
commission  of  the  crime,  but  fails  to  accomplish  it  for  some  cau.se 
not  previously  apparent  to  him.  The  question  whether  an  at- 
tempt to  commit  a  crime  has  been  made,  is  determinable  solely  by 
the  condition  of  the  actor's  mind,  and  his  conduct  in  the  attempt- 
ed consummation  of  his  design.  People  v.  La\\i:on,  56  Barb.  126 ; 
McDermott  v.  People,  5  Parker,  Cr.  R.  104 ;  Mackesey  v.  People, 
6  Parker,  Cr.  R.  114;  1  Am.  &  Eng.  Enc.  Law,  tit.  "Attempt." 
So  far  ^^s  the  thief  is  concerned,  the  felonious  design  and  action 
are  then  just  as  complete  as  though  the  crime  could  have  been,  or, 
in  fact,  had  been,  committed,  and  the  punishment  of  such  offend- 
er is  just  as  essential  to  the  protection  of  the  public,  as  of  one 
whose  designs  have  been  successful.  In  the  language  of  Bouvier's 
Law  Dictionary,  an  "attempt"  is  an  endeavor  to  do  an  act  carried 
beyond  mere  preparation,  but  falling  short  of  execution.  Some 
conflict  has  been  observed  in  English  authorities  on  this  subject, 
and  it  may  be  conceded  that  the  weight  of  authority  in  that  coun- 
try is  in  favor  of  the  proposition  that  a  person  cannot  be  con- 
victed of  an  attempt  to  steal  from  the  pocket,  -without  proof  that 
there  was  something  in  the  pocket  to  steal.  Reg.  v.  INIcPher.son 
(1857)  Dears.  &  B.  Crown  Cas.  197;  Reg.  v.  Collins  (1864)  Leigh 
&  C.  471.  The  cases  in  England,  however,  are  not  uniform  on  this 
subject,  and  the  principle  involved  in  the  cases  above  cited  was. 
we  think,  otherwise  stated  in  Reg.  v.  Goodall,  2  Cox,  Cr.  Cas.  41, 
where  an  attempt  to  commit  a  miscarriage  was  held  to  have  been 
perpetrated  on  the  body  of  a  woman  who  was  not  at  the  time 
pregnant.  See,  also,  Reg.  v.  Goodehild,  2  Car.  &  K. 
293.  In  this  coimtry,  however,  the  courts  have  uniformly 
refused  to  follow  the  cases  of  Reg.  v.  McPherson  and  Reg.  v.  Col- 
lins, and  have  adopted  the  more  logical  and  rational  rule  that  an 
attempt  to  commit  a  crime  may  be  effectual,  althougli,  for  some 
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reason  imdiscoverable  by  the  intending  perpetrator,  the  crime, 
under  existing  circumstances,  may  be  incapable  of  accomplish- 
ment. It  would  seem  to  be  quite  absurd  to  hold  that  an  attempt 
to  steal  property  from  a  person  could  not  be  predicated  of  a  case 
where  that  person  had  secretly  and  suddenly  removed  the  contents 
of  one  pocket  to  another  and  thus  frustrated  the  attempt,  or  had 
so  guarded  his  property  that  it  oould  not  be  detached  from  his 
person.  An  attempt  is  made  when  an  opportunity  occurs,  and 
the  intending  perpetrator  has  done  some  act  tending  to  accom- 
plish his  purpose,  although  he  is  bafHed  by  an  unexpected  obstacle 
or  condition.  Many  efforts  have  been  made  to  reach  the  North 
Pole,  but  none  have  thus  far  succeeded,  and  many  have  grappled 
with  the  theory  of  perpetual  motion  without  success,— possibly 
from  the  fact  of  its  non-existence, — but  can  it  be  said  in  either 
case  that  the  attempt  was  not  made  ?  It  was  well  stated  by  Justice 
Gray  in  Com.  v.  Jacobs,  9  Allen,  274,  that  "whenever  the  law 
makes  one  step  towards  the  accomplishment  of  an  unlawful  ob- 
ject with  the  intent  or  purpose  of  accomplishing  it  criminally,  a 
person  taking  that  step,  with  that  intent  or  purpose,  and  himself 
capable  of  doing  every  act  on  his  part  to  accomplish  that  object, 
cannot  protect  himself  from  responsibility  by  showing  that,  by 
reason  of  some  fact  unknown  to  him  at  the  time  of  his  criminal 
attempt,  it  could  not  be  fully  carried  into  effect  in  the  particular 
instance. ' ' 

The  precise  question  here  involved,  under  a  similar  statute, 
was  considered  in  the  case  of  Com.  v.  McDonald,  5  Cush.  365, 
where  it  was  held  that  a  person  "may  make  an  attempt — an  ex- 
periment—  to  pick  a  pocket  hy  thrusting  his  hand  into  it  and  not 
succeed,  because  there  happens  to  he  nothing  in  the  pocket.  Still, 
he  has  clearly  made  the  attempt,  and  done  the  act  towards  the 
commission  of  the  offense."  The  case  of  People  v.  Jones,  46  Mich. 
441,  9  N.  W.  486,  is  also  in  point.  There  the  accused  thrust  his 
hand  into  the  outside  cloak  pocket  of  a  woman,  hut  there  was  noth- 
ing in  the  pocket.  It  was  held  that  the  defendant  was  well  con- 
victed of  the  crime  of  attempting  to  commit  larceny.  The  same 
question,  under  circumstances  almost  identical  with  those  existing 
in  this  case,  arose  in  State  v.  Wilson,  30  Conn.  500,  and  the  court 
there  said  "the  perpetration  of  the  crime  was  legally  possible, 
the  persons  in  a  situation  to  do  it,  the  intent  clear,  and  the  act 
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adapted  to  the  successful  perpetration  of  it ;  and,  whether  there 
was  or  not  property  in  the  pocket,  was  an  extrinsic  fact,  not  es- 
sential to  constitute  the  attempt."  In  Clark  v.  State,  86  Tenn. 
511,  8  S.  W.  145,  the  question  was  also  considered,  and  it  waa 
held,  where  the  proof  showed  that  the  defendant  had  opened  tlie 
money  drawer  of  one  Peebles,  that  a  charge  to  the  jury  stating, 
if  the  defendant's  "purpose  was  to  steal  when  he  opened  the 
drawer,  and  his  opening  it  was  a  part  of  the  act  designed  by  him 
for  getting  possession  of  the  prosecutor's  money,  he  would  be 
guilty  of  an  attempt  to  commit  larceny,  even  though,  at  that  par- 
ticular time,  there  was  no  money  in  the  cash  drawer,"  was  cor- 
rect. The  case  of  Reg.  v.  Collins  was  there  considered,  and  dis- 
approved. There  are  numerous  other  cases  in  this  country^  anal- 
ogous to  those  above  cited,  in  which  it  has  be^n  held  that  an  in- 
tent to  commit  a  crime  might  be  predicated  of  a  condition  which 
rendered  it  impossible  for  the  crime  to  have  been  in  fact  com- 
mitted. Among  them  is  the  case  of  State  v.  Beal,  37  Ohio  St.  108, 
where  the  defendant  was  indicted  for  the  crime  of  burglariously 
entering  into  the  warehouse  of  William  Ilouts,  with  intent  to 
steal,  and  take  away  his  property.  It  was  held,  the  burglarioiLs 
entrance  having  been  shown,  that  the  defendant  could  be  con- 
victed, although  it  was  proven  that  the  warehouse  did  not  contain 
any  property  capable  of  being  stolen.  In  Rogers  v.  Com.,  5  Serg. 
&  R.  462,  the  indictment  charged  that  the  defendant,  ^vith  intent 
feloniously  to  steal  and  carry  away  the  money  of  one  Earle  from 
his  person,  put  his  hand  into  the  pocket  of  the  coat  of  said  Earle. 
The  court,  overruling  certain  exceptions  to  the  indictment,  said : 
"The  intention  of  the  person  was  to  pick  the  pocket  of  Earle  of 
whatever  he  found  in  it,  and,  although  there  might  be  nothing 
in  the  pocket,  the  intention  to  steal  is  the  same.  He  had  no  par- 
ticular intention  to  steal  any  particular  article,  for  he  might  not 
know  what  was  in  it."  To  a  similar  efifect  are  the  cases  of  Ham- 
ilton V.  State,  36  Ind.  280 ;  People  v.  Bush,  4  Hill,  134 ;  and  People 
V.  Lawton,  supra.  The  elementary  ^vriters  in  this  country  have 
uniformly  stated  the  rule  as  illustrated  by  the  cases  cited,  and 
disapproved  the  English  cases  of  Reg.  v.  McPherson  and  Reg.  v. 
Collins ;  1  Bish.  Cr.  Law,  §  741 ;  1  Whart.  Cr.  Law,  §  186.  The 
uniformity  and  number  of  the  cases  cited  constitute  a  weight  of 
authority  upon  the  question  involved  that  might  well  induce  hes- 
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itation  in  any  court,  even  if  otherwise  inclined,  before  pronounc- 
ing a  contrary  opinion ;  but  we  not  only  recognize  their  force  as 
authority,  but  also  approve  of  the  reasoning  by  which  the  con- 
clusions reached  have  been  attained.     The  general  term,  however, 
determined  by  a  divided  court  that  a  distinction  existed  between 
an  intent  to  commit  a  crime  and  an  attempt  to  commit  it,  and 
that  the  intent  might  exist  although  the  crime  was,  under  the  cir- 
cumstances, impossible  of  commission,  while  an  attempt  could  not 
he  predicated  of  any  act  tending  to  its  perpetration  unless  the 
condition  was  such  as  to  render  its  commission  then  possible.  This 
conclusion  was  mainly  reached  by  a  consideration  of  the  history 
of  legislation  on  the  subject  in  this  state,  and  an  inference  drawn 
therefrom  that  the  law-making  power  had,  theretofore,  recognized 
a  distinction  between  ^'attempts"  and  an  "intent,"  as  affected 
by  the  possibility  or  impossibility  of  accomplishing  the  crime  in- 
tended.    Upon  that  assumption  they  have  given  a  construction 
to  section  34,  Pen.  Code,  which  materially  circumscribes  its  plain 
meaning  and  effect.     If  the  premises  assumed  by  the  general  term 
are  correct,  it  cannot  be  denied  but  that  the  argument  made  has 
some  force.     But  a  careful  consideration  of  the  statutes  referred 
to  leads  us  to  a  different  conclusion  in  relation  to  the  weight  of 
the  legislative  interpretation  referred  to.     By  the  Revised  Stat- 
utes the  crime  of  grand  larceny  was  defined  to  be  "  the  felonious 
taking  and  carrying  away  the  personal  property  of  another,  of  the 
value  of  more  than  twenty-five  dollars"  (section  63,  art.  5,  tit. 
3,  c.  1,  pt.  4)  ;  and  an  attempt  to  commit  a  crime  "as  the  doing 
of  any  act  towards  the  commission  of  such  offense,  but  failing 
in  the  perpetration  thereof,  or  being  prevented  or  interrupted  in 
executing  the  same"  (section  3,  tit.  7,  c.  1,  pt.  4).     Under  this  act 
it  was  held  that  a  person  who  had  procured  certain  combustibles, 
and  solicited  another  to  use  them  and  fire  the  buildings  of  an- 
other, was  properly  convicted  of  the  offense  of  attempting  to  com- 
mit a  crime,  although  the  person  solicited  never  intended  to  com- 
mit the  crime,  the  court  saying:    "The  offense  then  is  fully  made 
out,  for  the  intent  to  do  the  wrongful  act,  coupled  with  the  overt 
acts  towards  its  commission,  constitutes  the  attempt  spoken  of  by 
the  statute."     McDermott  v.  People,  supra.     To  the  same  effect 
was  ^lackesey  v.  People,  supra,  and  People  v.  Lawton,  supra. 
In  this  condition  of  the  law  the  legislature  enacted  chapter  508 
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of  the  Laws  of  1860,  applicable  to  the  city  and  county  of  New 
York  alone,  which  contained  the  following  sections:  "Sec.  33. 
Whenever  any  larceny  shall  be  committed  in  said  city  and  county, 
by  stealing,  taking,  and  carrying  away  fi-om  the  person  of  an- 
other, the  offender  may  be  punislied  as  for  grand  larceny,  al- 
though the  value  of  the  property  taken  may  be  less  than  twenty- 
five  dollai-s.  Attempts  under  similar  circumstances  may  be  pun- 
ished as  for  attempts  to  commit  grand  larceny.  Sec.  34.  Every 
person  who  shall  lay  hand  upon  the  person  of  another,  or  upon 
the  clothing  upon  the  person  of  another,  in  said  city  and  county, 
under  such  circumstances  as  shall  not  amount  to  an  attempt  to 
rob,  or  an  attempt  to  commit  grand  larceny,  shall  be  deemed 
guilty  of  an  assault  with  intent  to  steal,  and  shall  be  punished  as 
is  now  provided  by  law  for  the  punishment  of  misdemeanors.  It 
shall  not  be  necessary  to  allege  or  prove,  in  prosecution  for  an 
offense  under  this  section,  any  article  intended  to  be  stolen,  or  the 
value  thereof,  or  the  name  of  the  person  so  assaulted."  In  1862 
the  above  sections  were  re-enacted  by  sections  2  and  3  of  chapter 
374  of  the  Laws  of  that  year,  and  made  applicable  to  the  whole 
state,  and,  as  a  later  act  covering  the  whole  subject,  undoubtedly 
superseded  sections  33  and  34  of  the  act  of  1860.  It  will  be  seen 
that  the  main  feature  of  these  provisions  was  to  make  the  oft'ense 
of  stealing  from  the  person  grand  larceny  independent  of  the 
value  of  the  property  taken,  or  the  time  or  place  when  the  attempt 
was  made.  In  the  consolidation  act  of  1882,  passed  July  1,  1882, 
sections  33  and  34  of  the  act  of  1860  were  re-enacted  as  a  part 
of  the  charter  of  the  city  of  New  York,  The  legal  effect  of  this 
re-enactment  was  not  very  important,  since  that  city  was  already 
subject  to  the  provisions  of  the  act  of  1862,  which  provided  for 
the  same  offenses,  and  it  would  seem  to  have  had  no  other  office  to 
perform  than  to  bring  together  in  one  act  the  various  special  pro- 
visions of  law  relating  to  crimes  in  such  city.  This  act  had  little 
effect  as  a  legislative  interpretation,  inasmuch  a.s  it  was  intended 
merely  as  a  codification  of  existing  criminal  laws  affecting  the  city 
of  New  York,  and  wa.s  immediately  superseded  by  the  enactment 
of  the  Penal  Code.  People  v.  Jaehne,  103  N.  Y.  182,  8  N.  E.  374. 
In  1885,  by  chapter  ;i24  of  the  Laws  of  that  year,  the  legislature 
passed  an  act  requiring  the  attorney  general  to  prepare  and  re- 
port a  l)ill  to  repeal  the  statutes  superseded  by  the  Penal  Code 
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and  Code  of  Criminal  Procedure,  and,  in  pursuance  of  this  direc- 
tion, chapter  593  of  the  Laws  of  1886  was  reported  to  the  legis- 
lature, and  passed  by  it.  This  chapter  provided  for  the  repeal 
of  a  large  number  of  statutes,  among  which  were  chapter  508 
of  the  Laws  of  1860,  and  chapter  374  of  the  Laws  of  1862.  In  the 
consideration  of  the  questions  involved,  it  must  be  borne  in  mind 
that  the  question  to  be  determined  is  as  to  the  meaning  and  effect 
of  section  34  of  the  Penal  Code,  and  that  must  be  done  by  consid- 
ering the  intent  of  its  authors.  This  Code  is  the  latest  statute 
on  the  subject,  and,  whatever  its  requirements,  if  they  are  ex- 
pressed in  plain  and  unambiguous  language,  are  not  subject  to 
•any  rule  of  construction  which  tends  to  subvert  its  plain  mean- 
ing and  effect.  People  v.  Jaehne,  supra.  Assuming  that  the  leg- 
islature of  1862  supposed  an  attempt  to  commit  a  crime  was  not 
predicable  of  a  condition  which  did  not  permit  of  its  accomplish- 
ment, and  thought  a  special  law  necessary  to  reach  such  cases,  it 
would  not  necessarily  follow  that  the  legislature  of  1881  enter- 
tained the  same  views.  The  design  in  1881  was  to  codify  the 
criminal  laws  of  the  state,  and  embrace  them  all  in  a  single  enact- 
ment, under  a  uniform  system,  and  it  must  be  assumed  that  the 
authors  of  the  criminal  legislation  of  that  year  had  considered 
the  existing  laws  on  the  subject,  and  had  omitted  only  such  pro- 
visions thereof  as  they  deemed  superseded  by  the  proposed  Code, 
or  as  was  otherwise  repealed.  We  think  it  must  be  held  under  the 
doctrine  of  the  Jaehne  Case,  that  section  1447  of  the  consolidation 
act  was  repealed  by  the  subsequent  adoption  of  the  Penal  Code,  as 
being  inconsistent  therewith.  In  reviewing  these  statutes  it  seems 
difficult  to  resist  the  conclusion  that  the  legislature  of  1862  as- 
sumed there  were  cases  of  an  attempt  to  steal  from  the  person, 
which  were  not  covered  by  the  existing  law  on  the  subject.  The 
court  below  have  assumed  that  the  only  difference  discoverable 
was  the  alleged  fact  that,  in  the  case  of  an  attempt  to  commit  a 
crime,  there  must  be  a  po.ssibility  of  committing  it  to  warrant  a 
conviction,  and  that  section  3  of  chapter  374  of  the  Laws  of  1862 
was  intended  to  create  the  minor  offense  of  an  assault  with  intent 
to  steal  from  the  person  to  cover  such  cases.  Upon  these  assump- 
tions the  court  has  inferred  a  legislative  interpretation  of  the 
then  existing  law,  which  it  has  extended  to  govern  the  inter- 
pretation of  the  Penal  Code  subsequently  enacted.     Some  force 
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miist,  undoubtedly,  be  given  to  the  views  expressed ;  but  we  think 
they  are  much  weakened  by  a  consideration  of  the  conditions  of 
the  pre-exLsting  law,  and  the  subsequent  legislative  interpreta- 
tion. We  have  been  unable  to  find  any  authority  in  this  state 
for  the  assumption  that  an  attempt  to  commit  larceny,  previous 
to  1862,  was  not  punishable  under  the  Revised  Statutes,  whether 
the  commission  of  the  crime  was  possible  or  not.  On  the  con- 
trary, the  cases  of  People  v.  Lawton,  ^IcDermott  v.  People,  and 
of  Mackesey  v.  People,  heretofore  cited,  clearly  hold  that  to  con- 
vict of  an  attempt  to  commit  a  crime,  it  is  necessary  to  prove  only 
an  intent  to  commit  it  by  doing  some  act  tending  to  its  perpetra- 
tion. So  that,  w^hatever  may  have  been  the  views  of  the  legis- 
lature of  1862,  they  had  no  support  in  the  condition  of  the  pre- 
existing law.  If  we  refer  to  the  subsecjuent  legislation,  we  shall 
find  most  positive  proof  of  the  sense  of  the  legislature  as  to  the 
impropriety  and  uselessness  of  section  3  of  the  act  of  1862.  In 
the  enactment  of  the  Penal  Code,  section  2,  of  the  act  of  1862  was 
re-enacted,  while  section  3  was  wholly  omitted.  This  omission  in 
a  codification  of  the  criminal  laws  of  the  state  is  entirely  unex- 
plainable,  except  upon  the  theoiy  that,  in  the  minds  of  the  law- 
makers, that  section  was  imnecessary,  because  it  was  covered  by 
other  sections  of  the  Code.  This  view  is  further  confirmed  by 
the  action  of  the  legislature  of  1886,  which  wholly  repealed 
chapters  508  and  374  of  the  Laws  of  1860,  and  1862,  upon  the 
ground  that  they  were  superseded  by  the  provisions  of  the  Penal 
Code.  Whatever,  therefore,  might  have  been  the  views  of  the 
legislature  of  1862  on  this  subject,  we  think  they  have  been  quite 
nullified  and  discredited  by  the  later  expressions  of  the  legis- 
lative will.  It  adds  much  to  the  force  of  the  views  expressed 
that  they  will  cause  the  law  in  the  city  of  New  York  to  conform 
to  that  prevailing  in  other  parts  of  the  state,  and  avoid  the  un- 
seemly spectacle  of  unequal  punishments  for  the  same  offense  in 
different  parts  of  the  same  jurisdiction.  People  v.  Jaehne.  supra. 
The  order  of  the  general  term  should  be  reversed,  and  the  judg- 
ment of  the  court  of  general  sessions  affirmed.  All  concur,  ex- 
cept Andrews,  J.,  taking  no  part. 
Order  reversed  and  judgment  AFFreMED. 
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Solicitation  to  Commit  a  Crime  May  he  a  Criminal  Attempt* 

GRIFFIN  V.  STATE. 
(26  Ga.  493.     1858.) 

Error  to  superior  court,  Morgan  comity ;  Hardeman,  Judge. 

McDonald,  J.  This  was  an  indictment  for  misdemeanor,  in 
the  superior  court  of  Morgan  county.  There  were  two  counts  in 
the  indictment.  The  first  count  charged  that  the  plaintiff  in  er- 
ror, on  the  1-lth  day  of  August,  in  the  year  1855,  in  the  county  of 
Morgan,  with  force  and  arms,  did  unlawfully,  wrongfully,  felon- 
iously and  with  intent  to  steal,  attempt  to  break  and  enter  the 
storehouse  of  one  Charles  W.  Richter,  which  storehouse  was  then 
and  there  situated  in  the  town  of  Madison,  in  said  coimty,  and 
did  then  and  there  unlawfully,  feloniously  and  wrongfully  at- 
tempt to  privately  steal,  take  and  carry  away  from  said  store- 
house, divers  jewelry,  etc.,  of  the  value  of  five  thousand  dollars, 
and  other  things  of  value;  and  then  and  there  deposited  and 
being  in  said  storehouse,  and  then  and  there  the  property  of  the 
said  Charles  W.  Richter;  which  said  attempt  then  and  there  to 
commit  larceny  from  the  house  (an  offence  prohibited  by  law, 
and  punishable  by  imprisonment  and  hard  labor  in  the  peni- 
tentiary, for  any  time  not  less  than  two  years  nor  longer  than  five 
years),  was  and  is  contrary,  etc. 

The  second  count  in  the  indictment  charged  that  the  said  plaint- 
iff' in  error,  in  the  county  of  Morgan,  on  the  14th  day  of  August, 
in  the  year  1855,  with  force  and  arms,  feloniously,  unlawfully, 
and  with  intent  to  steal,  did  attempt  to  break  and  enter  the  store- 
house of  Charles  W.  Richter,  situated  in  the  town  of  Madison,  in 
said  county,  and  did  then  and  there  attempt  as  aforesaid,  to 
break  and  enter  said  storehouse,  with  intent  to  steal  as  aforesaid, 
by  unlawfully,  wrongfully  and  privately  taking  the  impression 
of  the  key  which  unlocked  a  door  of  the  said  storehouse  of  the  said 
Charlas  W.  Richter,  and  from  said  impression  so  taken,  prepar- 
ing a  false  key  to  fit  said  lock,  for  the  purpose  of  unlawfully, 
feloniously,  wrongfully  and  fraudulently  entering,  and  through 
the  agency  of  said  Hiram  T.  Jones,  to  break  and  enter  the  said 
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storehouse  of  the  said  Charles  W.  Richter,  with  intent  feloniously, 
wrongfully,  unlawfully  and  privately  to  steal  as  aforesaid,  the 
goods,  wares,  jewelry,  etc.,  of  the  value  of  five  thousand  doUai-s, 
and  other  things  of  value,  and  these,  the  property  of  the  said 
Charles  W.  Richter;  which  said  attempt  to  commit  said  offence 
of  larceny  from  the  hojise  (an  oft'enee  prohibited  by  law,  and 
punishable  by  confinement  and  labor  in  the  penitentiary  for  any 
time  not  less  than  two  years,  nor  hmger  than  five  years),  was  and 
is  contrary,  etc. 

The  plaintiff  in  error  was  arraigned  on  the  bill  of  indictment, 
and  on  hLs  arraig-nment  excepted  and  demurred  thereto,  and  for 
cause  of  exception  and  demurrer,  said  : 

(1)  That  there  is  no  offence  set  forth  and  charged  in  said 
indictment,  which  is  punishable  by  law,  or  that  will  subject  him 
to  punishment. 

(2)  That  said  indictment  contains  no  statement  of  facts  suf- 
ficient in  law  to  charge  the  defendant  with  the  offence  of  an  at- 
tempt to  commit  the  crime  of  larceny  from  the  house. 

(3)  That  the  indictment  contains  no  statement  of  facts  suf- 
ficient in  law  to  charge  the  defendant  with  the  offence  of  an  at- 
tempt to  commit  the  crime  of  larceny  from  the  house. 

(4)  That  said  indictment  contains  no  charge  or  allegation 
which,  if  true,  are  sulficient  in  law  to  constitute  the  crime  of  at- 
tempt to  commit  larceny  from  the  house. 

1.  This  indictment  is  on  the  second  section  of  the  fifteenth 
division  of  the  Penal  Code  (Cobb's  Dig.  844),  which  is  in  the  fol- 
lowing words:  "If  any  person  shall  attempt  to  commit  an  of- 
fence prohibited  by  law,  and  in  such  an  attempt  sliall  do  any  act 
toward  the  commission  of  such  off'ence,  but  shall  fail  in  the  per- 
petration thereof,  or  shall  be  prevented  or  intercepted  from  ex- 
ecuting the  same,  such  person,  so  offending,  shall  be  indicted  for 
a  misdemeanor,  and  on  conviction  thereof,  shall,  in  cases  where 
no  provision  is  otherwise  made  in  this  Code,  or  by  law,  for  the 
punishment  of  such  attempt,  be  punished,"  etc. 

The  act  does  not  describe  the  manner  in  which  an  attempt  to 
perpetrate  a  crime  shall  be  made  to  constitute  the  offence. 

If  the  facts  charged  in  the  indictment  to  have  been  done  amount 
to  an  attempt,  the  offence  of  attempt  to  commit  the  crime  is  suf- 
ficiently charged,  and  the  demurrer  ought  to  be  overruled.     The 
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indictment  charges,  that  in  the  county  of  Morgan  the  accused 
took  the  impression  of  the  key,  and  prepared  a  false  key  from  that 
impression,  to  unlock  the  door  of  Charles  W.  Richter's  store, 
with  tlie  intention,  -through  the  agency  of  Hiram  T.  Jones,  to 
break  and  enter  the  store  and  to  steal.  So  far  as  the  indictment 
is  concerned,  the  offence,  if  an  offence,  is  sufficiently  charged  to 
have  been  committed  in  the  county  of  Morgan.  But  it  is  said 
that  no  offence  is  charged,  but  only  an  intention  to  do  an  act,  and 
a  preparation  to  do  it.  The  intention  wrongfully  and  feloniously 
to  break  and  enter  the  storehouse  of  Riehter,  with  the  intent  to 
steal,  is  very  distinctly  charged  in  the  indictment.  It  is  also  al- 
leged that  this  was  to  be  done  through  the  agency  of  Hiram  T. 
Jones.  It  is  alleged  that  the  accused  took  the  impression  of  the 
key  to  the  lock  on  the  door  of  the  storehouse,  and  that  he  had  a 
key  prepared.  Here  are  two  acts  towards  the  accomplishment 
of  a  felonious  object,  and  done  with  the  intent  to  accomplish  it. 
The  having  in  possession  a  key,  with  the  intent  to  break  and  enter 
a  house,  in  order  to  steal,  is  a  criminal  act  on  the  part  of  a  person 
apprehended  with  it.  Pen.  Code  (Cobb's  Dig.  817).  The  case 
of  Rex  V.  Sutton,  2  Strange,  1074,  is  a  strong  authority  in  support 
of  this  indictment.  The  defendant  was  convicted  of  a  misde- 
meanor, for  having  in  his  possession  iron  stamps,  with  the  intent 
to  impress  the  sceptres  on  six  pences.  The  court  said  the  ' '  intent 
was  the  offence,  and  the  having  in  his  custody  is  an  act  that  is  evi- 
dence of  that  intent."  The  object  of  the  act  under  which  the 
plaintiff  in  error  is  indicted  is  to  punLsh  intents  to  commit  crime, 
if  they  are  demonstrated  by  an  act.  The  word  "attempt"  or- 
dinarily implies  an  act,  an  effort,  but  the  general  assembly,  in 
this  statute,  Hses  it  as  synonymous  with  "intend,"  for  it  declares 
that  if  a  person  shall  attempt  to  commit  a  crime,  and  in  such 
attempt  .shall  do  any  act  towards  the  commission  of  suoh  offence, 
etc.  The  accused,  according  to  the  bill  of  indictment,  conceived 
the  purpose  of  perpetrating  the  offence,  and  he  did  an  act  to- 
wards the  commission  of  it,  for  it  was  an  act  to  take  the  impression 
of  the  key,  and  that  alone  is  sufficient  to  subject  him  to  the  law ; 
but  he  prepared  the  key,  and  for  the  object,  and  so  the  indictment 
alleges.  It  is  urged,  however,  by  the  learned  counsel  for  the 
plaintiff  in  error  that  if  he  intended  to  commit  the  crime  through 
the  agency  of  another  person,  that  would  only  have  made  him  ae. 
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cessory,  if  the  ofTence  had  been  committed  by  that  other.  In  the 
ease  of  Rex  v.  Iliggins,  2  East,  5,  the  solicitation  of  another  to 
commit  a  felony,  was  held  to  be  an  act,  and,  if  there  was  an  act 
done  by  the  accused,  that  would  have  made  him  a  principal  felon. 
If  the  offence  had  been  committed,  any  act  done  towards  its  com- 
mission would  make  the  offence  of  "attempt"  complete. 

Several  combined  to  forge  an  in.strument,  and  each  executed, 
by  himself  a  distinct  part  of  the  forgery,  and  they  were  not  to- 
gether when  the  instrument  was  completed,  and  they  were,  never- 
theless, all  held  to  be  guilty  as  principals.  Whart.  Cr.  Law,  65; 
1  Russ.  Crimes,  32 ;  Rex  v,  Dade,  1  Moody,  307 ;  Rex  v.  Kirkwood, 
Id.  304;  Rex  v.  Bingley,  Russ.  &  R.     (See  last  case  cited.) 

Grriffin  did  an  act  towards  the  perpetration  of  the  offence,  and, 
if  the  offence  had  been  committed,  he  would  have  been  a  principal, 
and  not  accessory.  The  demurrer  to  the  indictment  was,  there- 
fore, properly  overruled  by  the  court.     *     *     * 

4.  After  the  evidence  was  delivered  to  the  jury,  the  counsel 
for  the  prisoner  requested  the  court,  in  writing,  to  give  the  fol- 
lowing charge  to  the  jury:  "That,  admitting  the  making  of  the 
key  would  constitute  the  crime,  yet,  if  the  jury  believe  from  the 
evidence,  the  key,  if  made  at  all,  was  made  in  the  city  of  Savan- 
nah, in  the  county  of  Chatham,  and  not  in  the  county  of  Morgan, 
the  defendant  cannot  be  convicted  in  the  county  of  Morgan,  and 
they  must  therefore  acquit  the  defendant. ' ' 

Without  discussing  the  soundness  of  this  request  as  a  legal 
proposition  now,  it  is  sufficient  to  say  that  the  prisoner  did  an  act 
in  the  county  of  Morgan  towards  the  commission  of  the  offence, 
and  he  may  be  tried,  and,  if  guilty,  convicted,  in  that  county,  of 
the  offence  of  attempt,  etc. 

The  next  request  is  that  if  the  jury  believe  from  the  evidence 
that  the  defendant  took  the  measure  of  the  key  of  the  storehouse, 
yet,  if  he  did  it,  not  with  the  intent  to  commit  the  larceny  from 
the  house  himself,  but  to  procure  another  person  to  commit  it,  he 
is  not  guilty  of  the  offence,  with  which  he  is  charged.  This  re- 
quest the  court  refused  to  give,  and  his  refusal  so  to  charge  is 
excepted  to.  For  reasons  assigned  in  this  decision  on  the  demur- 
rer to  the  indictment,  our  judgment,  it  will  be  seen,  is  that  the 
court  committed  no  error  in  his  refusal  to  give  this  request  in 
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charge  to  the  jury.     The  defendant  did  an  act  which  would  have 
made  him  a  principal,  if  the  offence  had  been  consummated. 

5.  The  next  request  made  of  the  court  to  charge  the  jury  is 
that  should  the  jury  even  believe  from  the  evidence  that  the  de- 
fendant persuaded  the  witness  H,  T.  Jone.s,  and  offered  bribes  to 
induce  him  to  commit  the  crime  of  larceny  from  the  house,  yet 
such  persuasion  and  such  offer  of  bribes  does  not  make  the  de- 
fendant guilty  of  an  attempt  to  commit  larceny  from  the  house. 
This  request  the  court  refused  to  give  in  charge  to  the  jury,  and 
the  counsel  for  defendant  excepted. 

Our  reasons  for  overruling  this  assignment  of  error  are  found 
in  what  is  herein  said  on  the  demurrer  to  the  indictment. 

6.  Two  other  requests  were  made  of  the  court  to  charge  the 
jury,  viz.:  (1)  That  if  the  jury  shall  even  believe  that  such 
persuasions  and  such  offers  of  bribes  were  made,  yet  if  this  was 
done  in  the  city  of  Savannah,  and  county  of  Chatham,  the  defend- 
ant cannot  be  convicted  in  the  county  of  Morgan,  but  only  in  the 
county  of  Chatham.  (2)  That  should  the  jury  even  believe  that 
the  defendant  wrote  letters  from  the  city  of  Savannah,  and  county 
of  Chatham,  directed  to  the  witness  Jones,  in  other  counties,  per- 
suading him  to  commit  the  crime  of  larceny  from  the  house,  the 
writing  and  sending  of  such  letters  do  not  constitute  the  offense 
of  an  attempt  to  commit  larceny  from  the  house ;  and  especially 
doas  it  not  make  the  defendant  guilty  of  that  offence  in  the  coun^ 
ty  of  Morgan.  The  court  refused  both  these  requests,  and  his  de- 
cision is  excepted  to.  These  requests  are  both  predicated  on  the 
assumption  that  the  verbal  or  written  persuasions  and  offers  of 
brib&s  to  Jon&s  to  commit  the  offence  were  the  only  acts  done  by 
the  defendant  towards  its  perpetration,  excluding  also  the  acts 
done  in  the  county  of  Morgan,  and  the  sending  by  railroad  the 
false  key  from  Savannah  to  Jones  in  Madison,  which  was  proven 
to  have  been  received  by  him  in  the  county  of  Morgan.  But,  in- 
dependent of  this,  we  hold  that  it  makes  no  odds  where  the  per- 
suasion is  used,  or  the  letters  written,  whether  in  or  out  of  the 
state,  the  offence  of  attempt  is  complete  in  the  county  where  the 
offence,  if  consummated,  must  have  been  committed. 

An  attempt  to  commit  trea.sim  in  the  state,  or  to  excite  a  ser- 
vile insurrection  in  any  county  in  this  state,  is  complete  in  the 
county  where  the  offence  must  be  committed,  if  committed;  and 
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he  who  does  an  act  towards  its  commission  is  triable  in  that 
eoiinty,  though  he  may  never  have  been  in  it.  If  the  attempt  be 
by  letter,  or  such  means,  the  transmission  of  the  letter  to  the 
county,  and  its  reception  there,  is  an  act  in  the  county. 

The  court  charged  the  jury  that  if  they  believed  from  the  evi- 
dence  that  the  defendant  took  the  measure  or  impression  of  the 
key  in  the  county  of  Morgan,  and  afterwards  made  or  procured 
the  key  in  the  county  of  Chatham,  and  then  sent  the  key  to  the 
witness  Hiram  T.  Jones,  in  the  county  of  Morgan,  with  a  solicita- 
tion to  him  to  commit  the  crime  of  larceny  from  the  house  in  the 
county  of  Morgan,  the  defendant  is  guilty  of  an  attempt  to  com- 
mit the  crime  of  larceny  from  the  house  in  the  county  of  Morgan. 
This  charge  of  the  court  is  excepted  to.  Without  a  repetition  of 
the  reasons  already  assigned  in  support  of  our  judgment  we  will 
say  that  this  charge  conforms  to  the  law  of  the  case. 

Judgment  affirmed. 

Lumpkin,  J.  (concurring).  The  second  section  of  the  fif- 
teenth division  of  the  Penal  Code  is  that  "if  any  person  shall  at- 
tempt to  commit  an  offence  prohibited  by  law,  and  in  such  at- 
tempt shall  do  any  act  toward  the  commission  of  said  offence,  but 
shall  fail  in  the  perpetration  thereof,  or  .shall  be  prevented  or  in- 
tercepted from  executing  the  same,  such  person  so  offending  shall 
be  indicted  for  a  misdemeanor,  and  on  con\'iction  thereof  shall, 
in  cases  where  no  provision  is  otherwise  made  in  this  Code  or  by 
law  for  the  punishment  of  such  attempt,  be  punished  as  follows/* 
etc.  (Cobb's  Dig.  844). 

Under  this  provision  of  the  Code,  George  M.  Griffin  was  in- 
dicted and  convicted  in  the  superior  court  of  Morgan  county  for 
an  attempt  to  .steal  jewelry  from  the  storehouse  of  one  Charles  W. 
Richter,  in  said  county  of  Morgan.  The  proof  showed  that  Griffin, 
while  in  IMorgan  county,  took  the  impression  on  tin  of  the  key  to 
the  door  of  the  building;  that  he  returned  to  the  city  of  Savannah, 
where  he  resided ;  made  a  key  for  the  purpase  of  entei'ing  the 
.storeroom ;  sent  it  in  a  box  of  fruit  by  express  to  one  Hiram  T. 
Jones,  in  Madison,  Morgan  county,  who  feignedly  agreed  to  be- 
come the  aeeomplice  of  Criffin  in  the  perpetration  of  the  con- 
templated crime;  and  who,  after  plund<n'ing  the  store  of  its  most 
valuable  contents,  was  to  fire  the  building,  in  which  Griffin  was 
interested,  and  who  had  previously  eiVected  an  insurance  on  the 
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premises.     Jones  was  then  to  meet  Griffin  at  the  79-mile  station 
on  the  Central  Railroad,  and  divide  with  him  the  spoils. 

The  proof  full  and  complete  as  to  the  foregoing  facts,  was  the 
conviction  of  Griffin  in  Morgan  county,  for  an  attempt  to  com- 
mit larceny  from  the  house,  legal  ? 
For  myself,  I  entertain  not  a  doubt  upon  the  question. 
What  is  an  attempt  to  commit  a  crime  ?  It  is  an  endeavor  to 
accomplish  it,  but  falling  short  of  execution  of  the  ultimate  de- 
sign. In  many  cases  it  is  difficult  to  determine  the  difference 
between  preparations  and  attempts  to  commit  crime.  One  may 
intend  to  commit  a  crime,  and  do  many  things  towards  its  com- 
mission, and  yet  repent  of  his  purpose.  The  law  gives  to  such 
an  one  a  locus  penitentiae.  One  of  the  illustrations  given  in  the 
books  is  where  a  man  buys  poison  and  mixes  it  in  the  food  de- 
signed for  his  victim,  and  places  it  on  the  table,  that  he  may  eat 
it.  If  he  take  back  the  poisoned  food  before  it  is  tasted,  or  an  op- 
portunity is  given  of  swallowing  it,  awakened  by  a  just  considera- 
tion of  the  enormity  of  the  crime,  he  will  not  be  guilty  of  an  at- 
tempt to  poison.  All  that  was  done  would  amount  only  to  prepa- 
ration. 

Is  this  Mr.  Griffin 's  case  ?  Did  he  countermand  his  repeated 
instigations  to  his  supposed  confederate,  urging  him  to  the  speedy 
execution  of  his  diabolical  scheme  ?  Did  he  recall  the  key  ?  On 
the  contrary,  had  he  not  consummated  his  part  of  the  prepara- 
tions,—all  that  he  had  to  do  except  to  share  the  spoils?  And 
was  he  not  waiting  in  hopeful  anxiety  to  learn  the  result,  to  wel- 
come the  glad  tidings  that  a  large  portion  of  Madison  was  in 
ashes,  that  Richter  perhaps  was  beggared,  and  to  wrench  from 
the  insurance  office  the  rewards  of  his  iniquity?  Let  his  letters 
respond.  History  records  that  Nero  fiddled  while  Rome  was 
consuming  under  the  flames  kindled  by  this  monster.  Griffin's 
correspondence  rescues  this  story  from  being  branded  as  a  fable. 

If  an  attempt  means  an  endeavor,  trial,  undertaking,  effort  to 
gain  a  point,  then  most  certainly  George  M.  Griffin,  the  defend- 
ant, was  guilty  of  the  attempt  to  rifle  the  storehouse  of  Charles 
W.  Richter  of  its  jewelry. 

It  turns  out  that  the  section  of  our  Penal  Code  upon  which 
this  prosecution  was  formed,  is  a  verbatim  transcript  from  a 
similar  provision  in  the  Revised  Code  of  New  York.    One  Bush 
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was  tried  in  that  state,  and  convicted  ui"  an  attempt  to  commit 
arson.  The  testimony  on  the  trial  was  that  Bash,  the  defendant, 
requested  one  Kinney  to  set  fire  to  one  Shelton's  bam,  offering 
him  a  reward,  and  giving  him  a  match  for  that  purpose,  not 
meaning  to  be  present  himself  at  the  doing  of  the  act.  It  clearly 
appeared  that  Kinney  never  intended  to  commit  the  crime. 

Perhaps  no  two  cases  were  ever  more  alike  in  every  particular. 

The  supreme  court  of  New  York  say:  "The  act  imputed  to 
Bush  was,  no  doubt,  an  attempt  to  commit  an  offence.  It  is  ad- 
mitted that  he  endeavored  to  make  himself  an  accessory  before 
the  fact.  A  mere  .solicitation  to  commit  a  felony  is  an  offence, 
whether  it  be  actually  committed  or  not.  This  was  held  in  Rex 
v.  Higgins  2  East  5.  In  the  case  before  us,  there  was  more.  The 
solicitation  was  followed  by  furnishing  the  instrument  of  mis- 
chief."    People  V.  Bush,  4  Hill,  135. 

And  so  here  there  Avas  not  only  the  solicitation,  but  the  key 
was  prepared  and  furnished  for  entering  the  store.  And  that  is 
not  all ;  the  goods  were  to  have  been  divided  between  the  parties, 
Griffin  to  receive  his  share.  It  matters  not  to  me  whether  the 
proof  in  this  case  would  have  made  Griffin  a  principal  or  an  ac- 
cessory, provided  the  crime  had  been  actually  committed.  He 
would  unquestionably  have  been  one  or  the  other.  He  would 
have  committed  a  felony  or  aided  and  abetted  in  its  commission. 
He  would  have  been  guilty  of  a  crime.  Failing,  then,  of  accom- 
plishment, as  it  has,  by  no  act  of  repentance  or  drawing  back  on 
the  part  of  Griffin,  he  is  guilty  of  the  attempt,  no  matter  whether 
the  successful  result  of  that  effort  would  have  made  him  a  prin- 
cipal or  an  accessory.  And  the  maxim  that  what  a  man  does  by 
another  he  does  by  himself,  whether  true  or  not,  need  not  be  in- 
voked to  help  out  this  case.     *     *     * 

Benning,  J.,  dissenting.     *     *     * 

2d.  The  court  was  requested  in  substance,  to  tell  the  jury, 
that  if  Griffin's  intent  was  not  to  steal  from  the  shop  himself,  but 
by  solicitation  and  bribery,  to  procure  Jones  to  do  it,  he  w^as  not 
guilty  of  an  attempt  to  steal  from  the  shop ;  and  the  court,  I 
think,  ought  to  have  granted  the  request.  The  general  rule  is 
that  if  A.  procures  B.  to  commit  a  crime,  it  is  not  A.  that  com- 
mits the  crime,  but  B.,  and  A.  stands  merely  as  B. 's  accessor^'. 
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And  this  rule  is  founded  on  both  what  is  true  in  fact,  and  what  is 
true  in  law. 

Procuring  another  to  commit  a  crime  is  in  fact  a  different  thing 
froan  committing  it  yourself.  Different  words  are  needed  to  ex- 
press it;  diff'erent  proofs,  to  establish  it.  It  is  also  a  different 
thing  in  law.  The  Penal  Code  (2d  Div.) ,  when  it  speaks  general- 
ly, declares,  that  he  who  perpetrates  (i.  e.  commits)  the  crime, 
shall  be  a  principal ;  and  that  he  who  procures,  counsels  or  com- 
mands the  crime  to  be  committed,  shall  be  but  an  accessory.  And 
when  the  Code  speaks  more  specially  (1st  Div.),  the  only  excep- 
tions it  makes  to  the  rule,  are,  cases  in  which  the  actual  perpe- 
trator is  an  infant  under  ten,  an  idiot,  a  lunatic,  the  wife  of  the 
procurer,  his  slave,  or  is  some  one  acting  in  fear  of  him.  In  these 
cases,  it  makes  the  procurer  of  the  crime  stand  as  its  actual  per- 
petrator. And  therefore  it  may  be  said  that  in  these  cases,  it  is 
he  who  in  law,  commits  the  crime. 

It  is  true,  then,  that,  except  in  these  special  cases,  if  A.  pro- 
cures B.  to  commit  a  crime,  it  is  not  A.  that  commits  the  crime, 
but  B.,  and  A.  stands  only  as  B.'s  accessory. 

But  if  this  be  true,  then  it  must  equally  be  true,  that,  except 
in  these  special  cases,  if  A.  attempts  to  procure  B.  to  commit  a 
crime,  and  fails  in  the  attempt,  A.  does  not  attempt  himself  to 
commit  the  crime. 

This  is  my  conclusion.  I  know,  that  there  stands  opposed  to  it, 
a  New  York  case.  People  v.  Bush,  4  Hill,  136.  But  first,  what 
authority  can  a  New  York  case  be  on  the  construction  of  the 
Penal  Code  of  Georgia  ?  Secondly,  that  case  is  put  on  the  maxim, 
"qui  facit  peralium  facit  per  se,"  and  that  maxim  does  not,  as 
it  seems  to  me,  apply  to  such  a  case.  It  may  be  true  that  who 
does  by  another,  does  by  himself.  But  when  A.  procures  B.  to 
commit  a  crime,  which  of  the  two  is  it,  "qui  facit,"  "who  does"? 
It  is,  in  all  cases,  except  the  special  casas  aforesaid,  B.  and  not  A. 
It  is  B.  that  is  the  doer  and  that  is  accountable  as  such ;  and  A.  is 
but  the  accessory. 

The  maxim,  it  seems  tome,  can  have  no  place  in  criminal  law, 
at  least  none  except  in  the  cases  aforesaid,  in  which,  B.  is  an  infant 
under  ten ;  an  idiot,  etc.  In  every  other  case,  it  is  B.  "qui  facit," 
not  A.  B.  in  every  other  case,  is  a  free  agent,  and  has  an  inde- 
pendent intention  of  his  own  to  do  the  act  which  he  does  do. 
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Accordingly,  io  all  law,  as  far  as  I  know,  he  ranks  as  the  prin- 
cipal, not  as  any  man's  agent.  The  request,  then,  should,  I  think, 
have  been  given  in  charge  by  the  court.     *     *     * 


There  arc  no  Crimes  Except  Those  Declared  to  be  Such  by  Law* 

COMMONWEALTH  v.  CHAPMAN  ET  AL. 

(13  Mete.  68.     1847.) 

Shaw,  C.  J.  This  was  an  indictment  against  the  defendants 
for  a  false  and  malicioas  libel,  tried  before  the  court  of  common 
pleas,  and,  upon  a  conviction  there,  the  ease  is  brought  before  this 
court,  upon  an  exception  which  has  been  most  elaborately  argued 
by  the  learned  counsel  for  the  defendants,  and  which,  if  sustained, 
must  go  to  the  foundation  of  the  prosecution,  namely,  that  there  is 
no  law  of  this  commonwealth  by  which  the  writing  and  publish- 
ing of  a  malicious  libel  can  be  prosecuted  by  indictment,  and 
punished  as  an  offence.  The  proposition  struck  us  with  great 
surprise,  as  a  most  startling  one,  but,  as  it  was  seriously  pre- 
sented and  earnestly  urged  in  argument,  we  felt  bound  to  listen, 
and  give  it  the  most  careful  consideration ;  but,  after  the  fuUast 
deliberation,  we  are  constrained  to  say  that  we  can  entertain  no 
more  doubt  upon  the  point  than  we  did  when  it  was  first  offered. 

It  is  true  that  there  is  no  statute  of  the  commonwealth  declaring 
the  writing  or  publishing  of  a  written  libel,  or  a  malicious  libel 
by  signs  and  pictures,  a  punishable  offence.  But  this  goes  little 
way  towards  settling  the  question.  A  great  part  of  the  municipal 
law  of  Massachusetts,  both  civil  and  criminal,  is  an  unwritten 
and  traditionary  law.  It  has  been  common  to  denominate  this 
''the  common  law  of  England,"  because  it  is  no  doubt  true  that 
a  large  portion  of  it  has  been  derived,  from  the  laivs  of  England, 
either  the  common  law  of  England,  or  those  English  statutes^ 
passed  before  the  emigration  of  our  ancestors,  and  constituting  a 
part  of  that  law  by  which,  as  English  subjects,  they  were  governed 
when  they  emigrated;  or  statutes  made  afterwards,  of  a  general 


♦See  Sec.  1686.  Vol.  11.  Cyclopedia  of  Law. 
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nature,  in  amendment  or  modification  of  the  common  law,  which 
were  adopted  in  the  colony  or  province  hy  general  consent. 

In  addition  to  these  sources  of  unwritten  law,  some  usages, 
growing  out  of  the  peculiar  situation  and  exigencies  of  the  earlier 
settlers  of  Massachusetts,  not  traceable  to  any  written  statute  or 
ordinance,  but  adopted  by  general  consent,  have  long  had  the 
force  of  law;  as,  for  instance,  the  convenient  practice  by  which, 
if  a  married  woman  join  with  her  husband  in  a  deed  conveying 
land  of  which  she  is  seized  in  her  own  right,  and  simply  acknowl- 
edge it  before  a  magistrate,  it  shall  be  valid  to  pass  her  land, 
without  the  more  expensive  process  of  a  fine,  required  by  the 
common  law.  Indeed,  considering  all  these  sources  of  unwritten 
and  traditionary  law,  it  is  now  more  accurate,  instead  of  the  com- 
mon law  of  England,  which  constitutes  a  part  of  it,  to  call  it  col- 
lectively the  common  law  of  Massachusetts. 

To  a  very  great  extent  the  unwritten  law  constitutes  the  basis 
of  our  jurisprudence,  and  furnishes  the  rules  by  which  public  and 
private  rights  are  established  and  secured,  the  social  relations  of 
all  persons  regulated,  their  rights,  duties,  and  obligations  deter- 
mined, and  all  violations  of  duty  redressed  and  punished.  With- 
out its  aid,  the  written  law,  embracing  the  constitution  and  statute 
laws,  would  constitute  but  a  lame,  partial  and  impracticable  sys- 
tem. Even  in  many  cases  where  statutes  have  been  made  in 
respect  to  particular  subjects,  they  could  n.ot  be  carried  into  ef- 
fect, and  must  remain  a  dead  letter,  without  the  aid  of  the  com- 
mon law.  In  cases  of  murder  and  manslaughter,  the  statute  de- 
clares the  punishment;  but  what  acts  shall  constitute  murder, 
what  manslaughter,  or  what  justifiable  or  excusable  homicide,  are 
left  to  be  decided  by  the  rules  and  principles  of  the  common  law. 
So,  if  an  act  is  made  criminal,  but  no  mode  of  prosecution  is  di- 
rected, or  no  punishment  provided,  the  common  law  furnishes 
its  ready  aid,  prescribing  the  mode  of  prosecution  by  indictment, 
the  common-law  punishment  of  fine  and  imprisonment.  Indeed, 
it  seems  to  be  too  obvious  to  require  argument  that  without  the 
common  law  our  legislation  and  jurisprudence  would  be  impotent, 
and  wholly  deficient  in  completeness  and  symmetry  as  a  system 
of  municipal  law. 

It  will  not  be  necessary  here  to  consider  at  large  the  sources 
of  the  unwritten  law,  its  authority  as  a  binding  rule,  derived  from 
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long  and  general  acquiescence,  its  provisions,  limits,  qualifications, 
and  exceptions,  as  established  by  well-authenticated  usage  and  tra- 
dition.    It  is  sufficient  to  refer  to  1  Bl.  Comm.  63  et  seq. 

If  it  be  asked,  "How  are  these  customs  or  maxims,  constituting 
the  common  law,  to  be  known,  and  by  whom  is  their  validity  to  be 
determined?"  Blackstone  furnishes  the  answers:  "By  the 
judges  in  the  several  courts  of  justice.  They  are  the  depositaries 
of  the  laws,  the  living  oracles  who  must  decide  in  all  cases  of 
doubt,  and  who  are  bound  by  oath  to  decide  according  to  the 
law  of  the  land.  Their  knmvledge  of  that  law  is  derived  from 
experience  and  study,"  "and  from  being  long  personally  accus- 
tomed to  the  judicial  decisions  of  their  predecessors."  1  Bl. 
Comm.  69. 

Of  coursfe,  in  coming  to  any  such  decision,  judges  are  bound  to 
resort  to  the  best  sources  of  instruction,  such  as  the  records  of 
courts  of  justice,  well-authenticated  histories  of  trials,  and  books 
of  reports,  digests,  and  brief  statements  of  such  decisions,  pre- 
pared by  suitable  persons,  and  the  treatisas  of  sages  of  the  pro- 
fession, whose  works  have  an  established  reputation  for  correct- 
ness. 

That  there  is  such  a  thing  as  a  common  or  unwritten  law  of 
Massachusetts,  and  that,  when  it  can  be  authentically  established 
and  sustained,  it  is  of  equal  authority  and  binding  force  with  the 
statute  law,  seems  not  seriously  contested  in  the  argument  before 
us.  But  it  is  urged  that  in  the  range  and  scope  of  this  unwrit- 
ten law  there  is  no  provision  which  renders  the  writing  or  pub- 
lishing of  a  malicious  libel  punishable  as  a  criminal  offence. 

The  stress  of  the  argument  of  the  learned  coimsel  is  derived 
from  a  supposed  qualification  of  the  general  proposition  in  the 
constitution  of  Massachusetts,  usually  relied  on  in  proof  of  the 
continuance  in  force  of  the  rules  and  principles  of  the  common 
law  as  they  existed  before  the  adoption  of  the  constitution.  The 
clause  is  this  (chapter  6,  art.  1,  §  6)  :  "All  the  laws  which  have 
adopted,  used  and  approved  in  the  province,  colony  or  state  of 
Massachusetts  Bay  and  usually  practiced  on  in  the  courts  of  law, 
shall  still  remain  and  be  in  full  force  until  altered  or  repealed  by 
the  legislature;  such  parts  only  excepted  as  are  repugnant  to  the 
rights  and  liberties  contained  in  this  constitution." 

It  is  then  argued  that  it  is  in  virtue  of  this  clause  of  the  con- 
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stitiition  that  the  eoinuion  law  of  England,  and  all  other  laws 
existing  before  the  Revolution,  remain  in  force,  and  that  this 
clause  so  far  modifies  the  general  proposition  that  no  la«ws  are 
saved  but  those  which  have  been  actually  applied  to  cases  in 
judgment  in  a  court  of  legal  proceeding;  and  unless  it  can  be 
shown  affirmatively  that  sctoe  judgment  lias  been  rendered  at 
some  time  before  the  adoption  of  the  constitution,  affirmative  of 
any  particular  rule  or  principle  of  the  common  law,  such  rule  is 
not  brought  within  the  saving  power  of  this  clause,  and  cannot, 
therefore,  be  shown  to  exist.  We  doubt  the  soundness  of  this 
proposition,  and  the  correctness  of  the  conclusion  drawn  from 
it. 

We  do  not  accede  to  the  proposition  that  the  present  exi.stence 
and  effect  of  the  whole  body  of  law  which  existed  before  the  con- 
stitution depends  solely  upon  this  provision  of  it.  We  take  it  to 
be  a  well-settled  principle,  acknowledged  by  all  civilized  states 
governed  by  law,  that  by  means  of  a  political  revolution,  by 
which  the  political  organization  is  changed,  the  momicipal  laws 
regulating  their  social  relations,  duties,  and  rights  are  not  neces- 
sarily abrogated.  They  remain  in  force,  except  so  far  as  they  are 
repealed  or  modified  by  the  new  sovereign  authority.  Indeed, 
the  existence  of  this  body  of  law^,  and  the  social  and  personal 
rights  dependent  upon  them,  from  1776,  when  the  Declaration 
of  Independence  was  made,  and  our  political  revolution  took 
place,  to  1870,  when  this  constitution  was  adopted,  depend  on  this 
principle.  The  clause  in  the  coiLstitution,  therefore,  theugh 
highly  proper  and  expedient  to  remove  doubts  and  give  greater 
a.ssurance  to  the  cautious  and  timid,  was  not  nec&ssary  to  preserve 
all  prior  laws  in  force,  and  was  rather  declaratory  of  an  existing 
rule  than  the  enactment  of  a  new  one.  We  think,  therefore,  it 
should  have  .such  a  construction  as  best  to  carry  into  effect  the 
great  principle  it  was  intended  to  establish. 

But,  further,  we  think  the  argument  is  unsound  in  assuming 
that  no  rule  of  the  common  law  can  be  establi.shed  under  this 
clause  of  the  constitution  without  showing  affirmatively  that  in 
some  judicial  proceeding  such  rule  of  law  has  been  drawn  in 
quastion  and  affirmed,  previously  to  the  adoption  of  the  constitu- 
tion. During  that  time  there  were  no  publi.shed  reports  of 
judicial  proceedings.     The  records  of  courts  were  very  imper- 
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fectly  kept,  and  afford  but  little  information  in  regard  to  tho 
rules  of  law  discussed  and  adopted  in  them.  And  who  has  ex- 
amined all  the  records  of  all  the  criminal  courts  of  Massachusetts, 
and  can  declare  that  no  records  of  such  prosecutions  can  be 
found?  But,  so  far  as  it  regards  libel  as  a  criminal  offence,  v.-n 
think  it  does  appear,  from  the  very  full  and  careful  examination 
of  the  late  Judge  Thacher  (Com.  v.  Whitmarsh,  Thacher,  Cr.  Ca.s. 
441),  that  many  prosecutions  for  libel  were  instituted  in  the 
criminal  courts  before  the  Revolution,  and  none  were  ever  quashed 
or  otherwise  disposed  of  on  the  ground  that  there  was  no  law 
rendering  libels  punishable.  In  the  case  of  the  indictments  re- 
turned against  Governor  Gage  and  others,  very  much  against 
the  will  of  the  judges,  those  indictments  were  received  and  filed, 
and  remained  until  non  prossed  by  the  king's  attorney  general. 
This  investigation  of  the  history  of  the  common  law  of  Massachu- 
setts is  so  thorough,  complete,  and  satisfactory  that  it  is  sufficient 
to  refer  to  it  as  a  clear  elucidation  of  the  subject. 

But  wc  think  there  is  another  species  of  evidence  to  prove  the 
existence  of  the  common  law  making  libel  an  offence  punishable 
by  law,  clear,  satisfactory,  and  decisive;  and  that  is,  these  rulea 
of  law,  with  some  modification,  caused  by  the  provisions  of  the 
constitution,  have  been  affirmed,  declared,  and  ratified  by  the 
judiciary  and  the  legislative  departments  of  the  existing  govern- 
ment of  Massachusetts,  by  those  whose  appropriate  province  and 
constitutional  duty  it  was  to  act  and  decide  upon  them;  so  that 
they  now  stand  upon  a  basis  of  authority  which  cannot  be  shaken, 
and  must  so  stand  until  altered  or  modified  by  the  legislature. 

When  our  ancestors  first  settled  this  country,  they  came  here 
as  English  subjects;  they  settled  on  the  land  a.s  English  territory, 
constituting  part  of  the  realm  of  P]ngland,  and  of  course  governed 
by  its  laws ;  they  accepted  charters  from  the  English  government, 
conferring  both  political  powers  and  civil  privileges;  and  they 
never  ceased  to  acknowledge  themselves  Engli.sh  subjects,  and 
never  ceased  to  claim  the  rights  and  privileges  of  English  sub- 
jects, till  the  Eevolution.  It  is  not,  therefore,  pci-liaps,  so  accur- 
ate to  say  that  they  established  the  laws  of  England  here  a.s  to 
say  that  they  w-ere  subject  to  the  laws  of  England.  When  they 
left  one  portion  of  its  territory,  they  were  alike  subject,  on  their 
transit  and  when  they  arrived  at  another  portion  of  the  English 
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territory ;  and  therefore  always,  till  the  Declaration  of  Indepen- 
dence, they  were  governed  and  protected  by  the  laws  of  England, 
so  far  as  those  laws  were  applicable  to  their  state  and  condition. 
Under  this  category  must  come  all  municipal  laws  regulating  and 
securing  the  rights  of  real  and  personal  property,  of  person  and 
personal  liberty,  of  habitation,  of  reputation  and  character,  and 
of  peace.  The  laws  designed  for  the  protection  of  reputation  and 
character,  and  to  prevent  private  quarrels,  affrays,  and  breaches 
of  peace,  by  punishing  malicious  libel,  were  as  important  and  as 
applicable  to  the  state  and  condition  of  the  colonists  as  the  law 
punishing  violations  of  the  rights  of  property,  or  person,  or  of 
habitation;  that  is,  as  laws  for  punishing  larceny,  assault  and 
battery,  or  burglary.  Being  part  of  the  common  law  of  England, 
applicable  to  the  state  and  condition  of  the  colonists,  they  neces- 
sarily applied  to  all  English  subjects  and  territories,  as  well  in 
America  as  in  Great  Britain,  and  so  continued  applicable  till  the 
Declaration  of  Independence. 

This,  therefore,  would  be  evidence,  a  priori,  that  they  were  in 
force,  and  were  adopted  by  the  clause  cited  from  the  constitution, 
except  so  far  as  modified  by  the  excepting  clause. 

That  the  law  of  libel  existed  at  the  first  migration  of  our  an- 
cestors, and  during  the  whole  period  of  the  colonial  and  provincial 
governments,  is  proved  by  a  series  of  unquestionable  authorities; 
and  we  are  now  to  inquire  whether,  by  the  acts  done  since  the 
adoption  of  the  constitution,— acts  of  the  judiciary  and  legis- 
lature,—these  laws,  with  some  modification,  have  not  been  affirmed 
and  declared  in  such  a  manner  as  to  bring  them  within  the  pro- 
vision of  the  constitution,  and  make  them  absolutely  binding,  until 
repealed  by  the  legislature. 

A  trial  occurred  soon  after  the  adoption  of  the  constitution,  in 
1791,  against  Edmund  Freeman,  a  printer  in  Boston,  on  an  in- 
dictment for  libel  upon  Mr.  John  Gardiner,  then  a  barrister  at 
law,  a  justice  of  the  peace,  and  a  member  of  the  house  of  repre- 
sentatives. It  was  before  there  were  any  regular  reports  of 
judicial  proceedings;  but,  being  a  cause  which  excited  much  in- 
terest, it  was  reported  for  the  newspapers  and  magazines,  from 
which  a  pretty  satisfactory  account  of  it  can  be  obtained.  A 
good  abstract  of  it  may  be  found  in  Judge  Thacher's  able  judg- 
ment, already  cited.     This  case,  in  its  various  aspects,  throws 
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much  light  on  the  subject  of  inquiry.  The  prosecution  by  indict- 
ment was  instituted  and  conducted  by  Sullivan,  attorney  general, 
who  had  studied  and  practised  the  law  before  the  Revolution,  was 
a  member  of  the  convention  that  framed  the  constitution,  and  was 
appointed  a  judge  of  the  supreme  judicial  court  at  its  first  or- 
ganization. The  trial  took  place  before  a  full  court,  composed 
of  Sargeant,  chief  justice,  and  Paine,  Dana,  Sumner,  and  Gush- 
ing, justices.  The  first  two  must  have  entered  on  the  study  and 
practice  of  the  law  not  much  later  than  the  middle  of  the  last 
century,  and  the  others  but  a  few  years  later,  and  were  men  of 
mature  years,  and  practisers  of  long  experience  in  the  law  under 
the  provincial  government.  Three  of  these  judges  had  been 
members  of  the  convention.  Their  construction,  therefore,  of 
this  provision,  had  the  force  and  effect  of  a  contemporaneous 
exposition.  They  were  eminently  within  the  description  of 
Blackstone,  already  cited,  of  judges  whose  knowledge  of  that  law 
— the  unwritten  or  customary  law— is  derived  from  experience 
and  study,  and  from  being  "long  and  personally  ac- 
customed to  the  judicial  decisions  of  their  predecessors," 
and  of  course  qualified  to  expound  them  and  declare 
the  common  law.  The  defence  was  conducted  by  Mr,  Armory 
and  Mr.  Otis,  eminent  for  their  learning  and  talents  as  lawyers. 
It  is  not  necessary  to  state  minutely  the  particulars  of  this  trial. 
It  is  suflficient  that  all  the  judges  regarded  the  English  common 
law  of  libel  as  in  force  here,  and  cited  freely  Blackstone,  Hawkins, 
Cowpor's  Reports,  and  other  ante-revolutionary  writers  and  cases, 
as  the  true  and  authoritative  expounders  of  the  existing  law  of 
Massachusetts.  Nor  was  the  law  contested  by  the  learned  counsel 
for  the  accused  in  their  vigorous  defence,  but  they  also  cited  and 
commented  upon  similar  English  authorities. 

But  we  have  already  suggested  that  in  sanctioning  the  princi- 
ples of  the  common  law  of  libel  as  a  criminal  offence,  the  court  did 
it  with  some  qualification.  Dana,  J.,  in  his  address  to  the  jury, 
mentioned  that  it  had  been  objected  to  the  doctrine  of  libel  that 
the  truth  of  the  charges  cannot  be  given  in  evidence,  because  it  is 
no  justification,  if  it  is  true.  He  says  this  is  undoubtedly  the 
rule  of  law,  as  established  by  the  courts  of  Great  Britain,  yet  per- 
haps the  courts  here  may  lay  down  a  difFerent  principle:  but 
this  must  depend  upon  the  construction  which  they  will  give  to 
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the  sixteenth  article  iu  the  bill  of  rights,  relative  to  the  liberty 
of  the  press,  and  which  declares  that  it  "ought  not  to  be  restrained 
in  this  commonwealth."  But  he  expressly  reserves  his  opinion 
upon  that  subject,  because  it  did  not  arise  in  that  case,  there 
being  no  offer  to  prove  the  truth  of  the  charges,  in  defence.  This 
reserve  was  manifestly  founded  in  this  consideration,  viz.,  that 
the  clause  of  the  bill  of  rights  might  be  so  construed  as  to  sanction 
the  publication  of  everything  true,  however  much  it  might  tend  to 
provoke  quarrels  and  breaches  of  the  peace.  Should  it  be  so 
construed,  then  it  would,  to  that  extent,  modify  and  abrogate  the 
coumion  law,  which,  it  was  conceded,  prohibited  giving  the  truth 
in  evidence,  in  defence.  It  would  then  be  brought  within  the 
excepting  clause  of  that  other  article  of  the  constitution  declaring 
that  all  laws  heretofore  adopted,  used,  and  approved,  and  usually 
practised  on,  shall  remain  in  force,  such  parts  only  excepted  as 
are  repugnant  to  the  rights  and  liberties  contained  in  the  same 
constitution.  In  the  case  supposed,  that  part  of  the  English 
common  law  of  libel  which,  on  a  criminal  prosecution  for  that 
offence,  prohibits  the  giving  of  the  truth  in  evidence,  will  be 
abrogated,  because  repugnant  to  the  constitution  relative  to  the 
liberty  of  the  press.  But  the  conclusion  would  be  that  the  residue 
of  the  common  law  of  libel  would  remain  in  force. 

Afterwards,  and  after  the  constitution  had  been  a  subject  of 
further  judicial  consideration,  this  exception,  founded  on  the 
clause  declaring  the  liberty  of  the  press  to  some  extent,  though 
not  to  the  extent  intimated  by  Mr.  Justice  Dana,  was  judicially 
declared  in  the  case  of  Com.  v.  Clap,  4  Ma^.  163.  This  case  was 
decided  by  a  court  composed  of  Parsons,  Sedgwick,  Sewall,  That- 
cher, and  Parker,  every  member  of  the  bench  being  changed  since 
1791.  In  this  ease  it  was  held  that  when  a  man  shall  consent  to 
be  a  candidate  for  a  public  office,  conferred  by  the  election  of  the 
people,  he  must  be  considered  as  putting  his  character  in  i.ssue, 
so  far  as  it  may  respect  his  fitness  and  qualifications  for  the  office ; 
and  that  publications  of  the  truth  on  this  subject,  with  the  honest 
intention  of  informing  the  people,  are  not  libels.  And  every  man 
holding  public  office  may  be  considered  as  within  the  principle. 
But  the  publication  of  a  libel  maliciously,  and  with  intent  to  de- 
fame, is  clearly  an  offence  asrainst  law. 

This  case  of  Com.  v.  Freeman,  affirmed  by  the  later  case  cited, 
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is  a  striking  illustration  of  the  maxim,  that  the  exception  proves 
the  rule.  If  there  were  no  law  makinj^  libel  a  criiriinal  offence, 
there  would  be  no  question  of  defence.  The  adjudication  that  a 
[)articular  clause  of  the  criminal  law  of  libel  is  excepted  by  the 
clause  in  the  constitution  proves  concliLsively  that  the  {general  law, 
subject  to  such  exception,  was  adopted  and  affirmed  by  it. 

Thase  decisions  have  been  followed  by  a  lonp:  course  of  prose- 
cutions for  libi'l  as  a  criminal  olT'ence,  extendin<j:  throujili  more 
than  half  a  century,  in  which  the  existence  of  this  rule  of  common 
law  has  never  before  been  doubted  by  any  judge  called  in  the 
course  of  official  duty,  to  act  on  the  subject. 

We  have  suggested  that  there  is  another  and  distinct  species  of 
evidence,  arising  after  the  constitution,  sliowing  that  the  common 
law,  making  libels  criminal,  and  punishing  them  by  indictment, 
was  adopted  and  continued  in  force.  We  alluded  to  the  acts  and 
declarations  of  the  legislature.  An  act  regulating  the  mode  of 
prosecution  and  defence,  in  criminal  proceedings  for  libel,  is  as 
clear  an  admission  and  declaration  of  the  existence  of  the  law  on 
which  such  prosecutions  are  founded  as  can  possibly  arise  upon 
implication.  By  Rev.  St.  c.  82,  §  28,  and  chapter  86,  §  10,  an 
appeal  to  this  court  is  allowed  to  any  person  convicted  in  the 
court  of  common  pleas  or  municipal  court  upon  indictment  for  a 
libel.  This  law,  it  is  true,  was  afterwards  repealed  by  St.  1839, 
c.  161;  but  that  does  not  impair  the  force  of  the  implication. 
That  implication  is  just  a.s  strong,  by  providing  that  on  such 
criminal  prosecution  there  shall  be  no  appeal. 

But  a  more  striking  declaration,  of  the  same  sort,  is  found  in 
Rev.  St.  c.  133,  §  6,  following,  nearly  in  terms,  St.  1826,  c.  107, 
§  1.  The  provisions  are  that  "in  every  prosecution  for  writing  or 
for  publishing  a  libel,  the  defendant  may  give  in  e\idence,  in  his 
defence,  upon  the  trial,  the  truth  of  the  matter  contained  in  the 
publication  charged  as  libellous;  provided,  that  such  evidence 
shall  not  be  deemed  a  sufficient  justification,  unless  it  shall  be 
further  made  to  appear  on  the  trial,  that  the  matter  charged  to 
be  libellous  was  published  with  good  motives  and  for  justifiable 
ends. ' ' 

These  provisions,  recognizing  the  existence  of  the  law  of  libel, 
and  directing  the  mode  of  prosecution  and  defence,  are  as  distinct 
a  declaration  and  affirmance  of  that  law,  on  the  part  of  two  dis- 
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tinct  legislatures,  at  an  interval  of  10  years  from  each  other,  as 
a  statute  expressly  reciting  the  adoption  and  existence  of  this  law. 
A  declaration  like  this,  on  the  part  of  the  legislature,  embracing, 
as  it  must,  the  authority  of  the  governor,  as  well  as  the  senate  and 
house  of  representatives,  not  made  to  serve  a  turn,  but,  in  the 
ordinary  course  of  legislation,  is  entitled  to  great  weight,  as  evi- 
dence of  the  pre-existing  common  law. 

In  Com.  v.  Clap,  4  Mass.  167,  it  was  stated  by  the  attorney 
general,  Bidwell,  that  it  was  the  constant  practice  of  the  court, 
in  their  charges  to  the  grand  juries,  to  mention  libels  as  a  proper 
subject  for  their  inquiry  ;  and,  as  there  wa.s  no  statute  animadvert- 
ing on  this  species  of  offence,  he  drew  the  natural  conclusion  that 
it  must  be  in  virtue  of  the  common  law  that  they  were  so  charged. 
The  fact  that  it  was  the  practice,  so  long  as  grand  juries  attended 
the  supreme  judicial  court,  so  to  charge  them,  is  probably  still 
within  the  recollection  of  many  of  the  older  practitioners. 

These  declarations  of  the  legislature,  and  the  contemporary  ex- 
position of  the  constitution  by  the  older  judges,  immediately  after 
its  adoption,  together  with  an  uninterrupted  course  of  judicial 
practice  to  the  present  time,  form  a  body  of  proof  that  the  com- 
mon law,  making  the  publication  of  a  malicious  libel  a  criminal 
offence,  has  been  adopted  in  this  commonwealth,  entirely  con- 
clusive and  irrefragable ;  and  he  must  be  a  bold  judge,  who  should 
venture  to  decide  that  there  is  not  now,  and  never  has  been,  any 
such  law,  and  that  all  the  judgments  which  have  been  pronounced 
by  the  courts  of  this  state,  on  conviction  for  this  offence,  have 
been  erroneous. 

Exceptions  overruled. 


UNITED  STATES  v.  HUEKSON  ET  AL. 

7  Cranoh,  32.     1812. 

This  was  a  case  certified  from  the  circuit  court  of  the  United 
States  for  the  district  of  Connecticut,  in  which,  upon  argument 
of  a  general  demurrer  to  an  indictment  for  a  libel  on  the  presi- 
dent and  congress  of  the  United  States,  contained  in  the  Con- 
necticut Courant,  of  the  7th  of  May,  1806,  charging  them  with 
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having  in  secret  voted  $2,000,000  as  a  present  to  Bonaparte,  for 
leave  to  make  a  treaty  with  Spain,  the  judges  of  that  court  were 
divided  in  opinion  upon  the  question,  whether  the  circuit  court 
of  the  United  States  had  a  common  law  jurisdiction  in  cases  of 
libel. 

Mr.  Pinckney,  Atty.  Gen. 

Mr.  Dana,  for  defendants. 

Johnson,  J.  The  only  question  which  this  case  presents  is, 
whether  the  circuit  courts  of  the  United  States  can  exercise  a  corrv- 
mon  law  jurisdiction  in  criminal  cases.  We  state  it  thus  broadly, 
because  a  decision  on  a  case  of  libel  will  apply  to  every  case  in 
which  jurisdiction  is  not  vested  in  those  courts  by  statute. 

Although  this  question  is  brought  up  now  for  the  first  time  to 
be  decided  by  this  court,  we  consider  it  as  having  been  long  since 
settled  in  public  opinion.  In  no  other  case  for  many  years  has 
this  jurisdiction  been  asserted;  and  the  general  acquiescence  of 
legal  men  shows  the  prevalence  of  opinion  in  favor  of  the  negative 
of  the  proposition. 

The  course  of  reasoning  which  leads  to  this  conclusion  is  simple, 
obvious,  and  admits  of  but  little  illustration.  The  powers  of  the 
general  government  are  made  up  of  concessions  from  the  several 
states.  Whatever  is  not  expressly  given  to  the  former,  the  latter 
expressly  reserve.  The  judicial  power  of  the  United  States  is  a 
constituent  part  of  those  concessions.  That  power  is  to  be  exer- 
cised by  courts  organized  for  the  purpose,  and  brought  into  ex- 
istence by  an  effort  of  the  legislative  power  of  the  Union.  Of 
all  the  courts  which  the  United  States  may,  under  their  general 
powers,  constitute,  one  only,  the  supreme  court,  possesses  juris- 
diction derived  immediately  from  the  constitution,  and  of  which 
the  legislative  power  cannot  deprive  it.  All  other  courts  created 
by  the  general  government  possess  no  jurisdiction  but  what  is 
given  them  by  the  power  that  creates  them,  and  can  be  vested  ivith 
none  but  what  the  power  ceded  to  the  general  government  will  au- 
thorize them  to  confer. 

It  is  not  necessary  to  inquire  whether  the  general  government, 
in  any  and  what  extent,  possesses  the  power  of  conferring  on  its 
courts  a  jurisdiction  in  cases  similar  to  the  present ;  it  is  enough 
that  such  jurisdiction  has  not  been  conferred  by  any  legislative 
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act,  if  it  does  not  result  to  those  courts  as  a  consequence  of  their 
creation. 

And  such  is  the  opinion  of  the  majority  of  this  court.  For  the 
power  which  congress  possesses  to  create  courts  of  inferior  juris- 
diction necessarily  implies  the  power  to  limit  the  jurisdiction  of 
those  courts  to  particular  objects;  and  when  a  court  is  created, 
and  its  operations  confined  to  certain  specific  objects,  with  what 
propriety  can  it  assume  to  itself  a  jurisdiction  much  more  ex- 
tended, in  its  nature  very  indefinite,  applicable  to  a  great  variety 
of  subjects,  varying  in  every  state  in  the  Union,  and  with  regard 
to  which  there  exists  no  definite  criterion  of  distribution  between 
the  district  and  circuit  courts  of  the  same  district  ? 

The  only  ground  on  which  it  has  ever  been  contended  that  this 
jurisdiction  could  be  maintained  is  that,  upon  the  formation  of 
any  political  body,  an  implied  power  to  preserve  its  own  existence 
and  promote  the  end  and  object  of  its  creation,  necessarily  re- 
sults to  it.  But,  without  examining  how  far  this  consideration  is 
applicable  to  the  peculiar  character  of  our  constitution,  it  may 
be  remarked  that  it  Is  a  principle  by  no  means  peculiar  to  the 
common  law.  It  is  coeval,  probably,  with  the  first  formation  of 
a  limited  government ;  belongs  to  a  system  of  universal  law,  and 
may  as  well  support  the  assumption  of  many  other  powers  as  those 
more  peculiarly  acknowledged  by  the  common  law  of  England. 

But,  if  admitted  as  applicable  to  the  state  of  things  in  this 
country,  the  consequence  would  not  result  from  it  which  is  here 
contended  for.  If  it  may  communicate  certain  implied  powers 
to  the  general  government,  it  would  not  follow  that  the  courts  of 
that  government  are  vested  with  jurisdiction  over  any  particular 
act  done  by  an  individual  in  supposed  violation  of  the  peace  and 
dignity  of  the  sovereign  power.  The  legislative  authority  of  the 
Union  must  first  make  an  act  a  crime,  affix  a  punishment  to  it, 
and  declare  the  court  that  shall  have  jurisdiction  of  the  offence. 

Certain  implied  powers  must  necessarily  result  to  our  courts 
of  justice  from  the  nature  of  their  institution.  But  jurisdiction 
of  crimes  against  the  state  is  not  among  those  powers.  To  fine 
for  contempt,  imprison  for  contumacy,  enforce  the  observance 
of  order,  etc.,  are  powers  which  cannot  be  dispensed  with  in  a 
court,  because  they  are  necessary  to  the  exercise  of  all  others; 
and  so  far  our  courts  no  doubt  possess  powers  not  immediately 
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derived  from  statute;  but  all  exercise  of  criminal  jurisdiction  in 
common  law  cases  we  are  of  opinion  is  not  within  their  implied 
powers. 


CHAPTER  II. 

OF  THE  LEADING  CONDITIONS  OF  CRIMINALITY* 

Infancy  as  a  Defense  to  a  Criminal  Charge**' 

STATE  V.  TICE. 
90  Mo.  112.     1886. 

Appeal  from  circuit  court,  Polk  county;  Hon.  Ben.  V,  Alton, 
Judge. 

Indictment  for  assault,  and  conviction.     Defendant  appeals. 

J.  B.  Upton,  for  appellant.  B.  G.  Boone,  Atty.  Gen.,  for  the 
State. 

Sherwood,  J.  The  defendant,  a  boy  under  the  age  of  14  years, 
became  involved  in  a  school-boy  scuffle,  resulting  in  a  fight,  at 
or  near  the  close  of  which  he  cut  the  one  with  whom  he  was  scuf- 
fling with  a  pocket  knife;  hence  the  prosecution,  which  termi- 
nated in  a  verdict  of  guilty,  and  a  fine  of  $100.  Under  seven  years 
of  age  an  infant  cannot  be  guilty  of  felony.  In  the  interval  be- 
tween that  age  and  that  of  14  years  he  is  prima  facie  adjudged 
to  be  doli  incapax.  And  when  an  infant  is  arraigned  for  a  felony, 
this  disputable  presumption  of  the  law— for  the  onus  in  such  eases 
is  on  the  state— is  to  be  rebutted;  and  the  "evidence  of  that 
malice  which  is  to  supply  age  ought  to  be  strong  and  clear,  be- 
yond all  doubt  and  contradiction."  4  Bl.  Comm.  24.  In  this 
way  only  can  the  legal  maxim  be  applied  that  malitia  supplet 
cetatem.  Here  there  was  no  attempt  made  by  the  state  to  prove 
that  the  hoy  in  question  was  possessed  of  that  "mischievous  dis- 
cretion" which  supplies  the  place  of  age,  and  rendered  him  amen- 
able to  legal  punishment.     This  case,  therefore,  falls  within  the 


*See  Sees.  1688-1709,  Vol.  11,  Cyclopedia  of  Law. 
•♦See  Sec.  1689,  Vol.  11,  Cyclopedia  of  Law. 
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rule  announced  in  State  v.  Adams,  76  Mo.  355 ;  and,  as  there  was 
no  evidence  on  which  to  base  it,  any  instruction  bottomed  on  the 
theory  thai  defendant,  by  reason  of  his  intelligence,  was  capable 
of  crime,  was  necessarily  erroneous. 

Therefore  judgment  reversed,  and  cause  remanded.     All  con- 
cur. 


ANGELO  V.  PEOPLE. 
96  III.  209.     1880. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

At  the  August  term,  1878,  of  the  Alorgan  circuit  court,  the 
grand  jury  presented  an  indictment  against  John  Angelo,  then 
about  seventy-eight  years  of  age,  and  his  son,  Theodore  Angelo, 
about  eleven  years  of  age,  for  the  murder  of  Isaac  Hammill.  A 
trial  was  had  at  the  following  November  term  of  the  court,  result- 
ing in  the  acquittal  of  John,  on  the  ground  of  insanity,  and  the 
conviction  of  Theodore  of  manslaughter,  and  the  jury  fixed  the 
term  of  his  imprisonment  in  the  penitentiary  at  six  years.  A 
motion  for  a  new  trial  by  Theodore  was  entered,  but  overruled  by 
the  court,  and  he  was  sentenced  to  the  Reform  School  for  four 
years ;  and  he  prosecutes  error,  and  brings  the  record  to  this  court, 
and  urges  a  revereal,  on  several  grounds. 

The  statute  has  provided,  by  section  282  of  the  Criminal  Code, 
that  a  person  shall  be  considered  of  sound  mind  who  is  neither  an 
idiot  nor  lunatic,  nor  affected  with  insanity,  and  who  has  arrived 
at  the  age  of  fourteen,  or  before  that  age  if  such  person  knows  the 
distinction  between  good  and  evil.  The  283d  section  provides  that 
an  infant  under  ten  years  of  age  shall  not  be  found  guilty  of  any 
crime  or  misdemeanor. 

In  Great  Britain  the  lowest  possible  period  fixed  by  law  at 
which  an  infant  could  be  convicted  for  a  crime,  was  seven,  ivhilst 
our  statute  has  fixed  the  period  at  ten  years.  In  both  countries 
fourteen  is  the  period,  dfter  which  the  law  presumes  capacity, 
without  proof  of  knowledge  of  good  and  evil. 

Blackstone,  Vol.  4,  p.  23,  says:  "Under  seven  years  of  age, 
indeed,  an  infant  can  not  be  ouilty  of  felonj';  for  then  a  felonious 
discretion  is  almost  an  impossibility  in  nature."     He  further  says 
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that  convictions  have  been  had  of  infants  between  seven  and  four- 
teen;—"But  in  all  such  cases  the  evidence  of  that  malice  which 
is  to  supply  age  ought  to  be  strong  and  clear  beyond  all  doubt  and 
contradiction." 

In  Broom's  Legal  Max.,  pp.  232-3,  it  is  said:  "With  regard 
to  persons  of  immature  years,  the  rule  is,  that  no  infant  within 
the  age  of  seven  years  can  be  guilty  of  felony,  or  be  punished 
for  any  capital  offence;  for,  within  that  age,  an  infant  is  by 
presumption  of  law  doli  incapax,  and  can  not  be  endowed  with 
any  discretion,  and  again.st  this  presumption  no  averment  shall  be 
received.  This  legal  incapacity,  however,  ceases  when  the  infant 
attains  the  age  of  fourteen  years,  after  which  period  his  acts  be- 
come subject  to  the  same  rule  of  construction  as  those  of  any  other 
person." 

"Between  the  ages  of  seven  and  fourteen  years  an  infant  i-s 
deemed  prima  facie  to  be  doli  incapax;  but  in  this  case  the  maxim 
applies,  malitia  supplet  atatem—maYiGe  (which  is  here  used  in  its 
legal  sense,  and  means  the  doing  of  a  wrongful  act  intentionally, 
•without  jiLst  cause  or  excuse)  supplies  the  want  of  mature  years. 
Accordingly,  at  the  age  above  mentioned,  the  ordinary  legal  pre- 
sumption may  be  rebutted  by  strong  and  pregnant  evidence  of 
mischievous  discretion ;  for  the  capacity  of  doing  ill  or  contracting 
guilt  is  not  so  much  measured  by  years  and  days  as  by  the 
strength  of  the  delinquent 's  understanding  and  judgment.  In  all 
such  casas,  however,  the  evidence  of  malice  ought  to  be  strong, 
and  clear  beyond  all  doubt  and  contradiction."  See  Archbold's 
Crim.  Plead,  pp.  11  and  12,  where  the  same  rule  is  announced. 
Nor  are  we  aware  of  any  opposing  authority. 

There  is  uncontradicted  evidence  in  the  record  that  plaintiff 
in  error  was  little  more  than  eleven  years  of  age  when  the  homi- 
cide was  committed.  This  evidence  was  not  contradicted,  hut  was 
virtually  conceded  hy  the  eighth  instruction  asked  and  given  for 
the  People.  If  this  was  true,  and  the  evidence  tended  to  prove  it, 
the  rule  required  evidence  strong  and  clear  beyond  all  doubt  and 
contradiction,  that  he  was  capable  of  discerning  between  good  and 
evil;  and  the  legal  presumption  being  that  he  was  incapable  of 
committing  the  crime,  for  want  of  such  knowledge,  it  devolved 
on  the  People  to  make  the  strong  and  clear  proof  of  capacity, 
before  they  could  be  entitled  to  a  conviction.     This  record  may  he 
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searched  in  vain  to  find  any  such  proof.  There  was  no  witness 
examined  on  that  question,  nor  did  any  one  refer  to  it.  There  is 
simply  evidence  as  to  his  age.  For  aught  that  appears,  he  may 
have  been  didl,  weak,  and  wholly  incapable  of  knowing  good  from 
evil.  It  does  not  appear,  from  even  the  circumstances  in  evidence, 
that  he  may  not  have  been  mentally  weak  for  his  age,  or  that  he 
may  not  have  even  approached  idiocy. 

The  law  presumes  that  he  lacked  mental  capacity  at  his  age, 
and  that  presumption  has  not  been  overcome  by  the  requisite 
proof,  or,  in  fact,  any  proof.  The  court  below  should,  therefore, 
have  granted  a  new  trial,  and  erred  in  refusing  it. 

Again,  the  jury  were  not  clearly  and  fully  instructed  on  this 
question.  Several  instructions  given  for  the  People  omitted  this 
rule,  when  they  should  have  been  qualified  by  informing  the  jury- 
that  proof,  and  clear  proof,  of  capacity  must  be  given.  In  such  a 
case  the  mere  announcement  of  the  rule  in  general  tenns,  as  was 
done  in  the  eighth  of  the  People's  instructions,  was  not  sufficient. 
The  jury  may  have  been  misled  by  the  instructions  that  should 
have  been  qualified. 

It  is  to  be  regretted  that  counsel  who  assisted  the  prosecuting 
attorney  referred,  as  he  did  in  his  argument  to  the  jury,  to  the 
fact  that  plaintiff  in  error  was  not  placed  on  the  stand  as  a  wit- 
ness, as  one  of  the  reasons  why  he  should  be  convicted.  It  is  true, 
that  when  stopped  by  the  court,  he  said  it  was  inadvertently  done, 
and  the  jury  were  directed  by  the  court  to  disregard  that  portion 
of  his  argument.  Notwithstanding  what  he  said,  and  the  direc- 
tion of  the  court  to  disregard  it,  who  can  know  what  effect  it  may 
have  had  on  the  jury  in  forming  their  verdict?  Such  comments 
are  prohibited  by  the  statute,  and  it  is  strange  that  any  attorney 
should  so  far  forget  the  rights  of  the  accused,  and  his  professional 
duty,  for  a  moment,  even  in  the  heat  of  discussion ;  but  he  said  it 
was  inadvertent,  and  we  are  loth  to  believe  that  any  attorney 
would  intentionally  act  so  imfairly  and  unprofessionally.  We  can 
not  conceive  that  any  member  of  the  bar  could  deliberately  seek 
by  such  means  to  wrongfully  procure  a  conviction  and  the  execu- 
tion of  a  fellow  being,  when  his  highest  professional  duty  to  his 
client  only  requires  him  to  see  that  there  is  a  fair  trial  according 
to  the  law  and  the  evidence.  "Where  such  things  are  done,  whether 
intentionally  or  inadvertently,  it  may  make  an  impression  on  the 
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minds  of  the  jury  that  nothing  can  remove.  And  who  can  say 
that  this  inadvertence  may  not  have  produced  the  verdict  of 
guilty  ? 

We  think  plaintiff  in  error  has  not  had  a  fair  trial  and  the 
judgment  of  the  Court  below  must  be  reversed,  and  the  cause 
remanded. 

Judgment  reversed. 


Of  Compulsion  as  a  Defense* 

ARP  V.  STATE. 

97  Ala.  5.     1893. 

Coleman,  J.  At  the  July  term,  1892,  of  the  Circuit  Court, 
the  defendant  was  convicted  of  murder  in  the  first  degree,  and 
sentenced  to  suffer  death. 

On  this  phase  of  the  evidence  the  court  was  asked  to  give  the 
following  charge:  "If  the  jury  helieve  from  the  evidence  that 
the  defendant  killed  Pogue  under  duress,  under  compulsion  from 
a  necessity,  under  threats  of  immediate  impending  peril  to  his 
own  life,  such  as  to  take  away  the  free  agency  of  the  defendant, 
then  he  is  not  guilty."  The  court  refused  this  charge,  and  the 
refusal  is  assigned  as  error.  This  brings  up  for  consideration  the 
question,  what  is  the  law  when  one  person,  under  compulsion  or 
fear  of  great  bodily  harm  to  himself,  takes  the  life  of  an  innocent 
person;  and  what  is  his  duty  when  placed  under  such  circum- 
stances? 

The  fact  that  defendant  had  been  in  the  employment  of  Burk- 
halter  is  no  excuse.  The  command  of  a  superior  to  an  inferior, 
of  a  parent  to  a  child,  of  a  master  to  a  servant,  or  of  a  principal  to 
his  agent,  will  not  justify  a  criminal  act  done  in  pursuance  of 
such  command.— 1  Bishop,  §  355;  Reese  v.  State,  73  Ala.  18;  4 
Blackstone,  §  27. 

In  a  learned  discussion  of  the  question,  to  be  found  in  Leading 
Criminal  Cases,  Vol.  1,  p.  81,  and  note  on  p.  85,  by  Bennett  & 
Heard,  it  is  declared  that  "for  certain  crimes  the  wife  is  re- 


»See  Sec.  1690,  Vol.  11,  Cyclopedia  of  Law. 
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sponsible  although  committed  under  the  compulsion  of  her  hus- 
band. Such  are  murder,"  etc.  To  the  same  effect  Ls  the  text  in 
14  Am.  &  Eng.  Encyc.  of  Law,  p.  649 ;  and  this  court  gave  sanc- 
tion to  this  rule  in  Bibb  v.  State,  94  Ala.  31 ;  10  So.  Rep.  506.  In 
Ohio  a  contrary  rule  prevails  in  regard  to  the  wife.— Davis  v. 
State,  15  Ohio,  72 ;  45  Amer.  Dec.  559.  In  Arkansas  there  is  a 
statute  specially  exempting  married  women  from  liability,  when 
"acting  under  the  threats,  commands  or  coercion  of  their  hus- 
bands, ' '  but  it  was  held  under  this  act  there  was  no  presumption 
in  favor  of  the  wife  accused  of  murder,  and  that  it  was  incum- 
bent on  her  to  show  that  the  crime  was  done  under  the  influence 
of  such  coercion,  threats  or  commands."— Edwards  v.  State,  27 
Ark.  493,  reported  in  1  Criminal  Law  by  Green,  p.  741. 

In  the  case  of  Beal  v.  The  State  of  Ga.,  72  Ga.  Rep.  200,  and 
also  in  the  case  of  The  People  v.  Miller,  66  Cal.  468,  the  question 
arose  upon  the  sufficiency  of  the  testimony  of  a  witness  to  author- 
ize a  conviction  for  a  felony,  it  being  contended  that  the  witness 
was  an  accomplice.  In  both  cases  the  witness  was  under  fourteen 
years  of  age.  It  was  held  that  if  the  witness  acted  under  threats 
and  compulsion,  he  was  not  an  accomplice.  The  defendants  were 
convicted  in  both  cases. 

In  the  case  of  Rex  v.  Crutchly,  5  C.  &  P.  133,  the  defendant 
was  indicted  for  breaking  a  threshing  machine.  The  defendant 
was  allowed  to  prove  that  he  was  compelled  by  a  mob  to  go  with 
them  and  compelled  to  hammer  the  threshing  machine,  and  was 
also  permitted  to  prove  that  he  ran  away  at  the  first  opportunity. 

In  Hawkins'  Pleas  of  the  Crown,  Vol.  1,  Ch.  28,  Sec.  26,  it  is 
said:  "The  killing  of  an  innocent  person  in  defense  of  a  man's 
self  is  said  to  be  justifiable  in  some  special  cases,  as  if  two  be  ship- 
wrecked together,  and  one  of  them  get  upon  a  plank  to  save  him- 
self, and  the  other  also,  having  no  other  means  to  save  his  life,  get 
upon  the  same  plank,  and  finding  it  not  able  to  support  them  both, 
thrusts  the  other  from  it,  whereby  he  is  drowned,  it  seems  that  he 
who  thus  preserved  his  own  life  at  the  expense  of  that  other,  may 
justify  the  fact  by  the  inevitable  necessity  of  the  case." 

In  1  Hale's  Pleas  of  the  Crown,  Ch.  VIII,  §  50,  it  is  said 
* '  There  is  to  be  observed  a  difference  between  the  times  of  war, 
or  public  insurrection  or  rebellion,  when  a  person  is  under  so  great 
a  power,  that  he  can  not  resist  or  avoid,  the  law  in  some  cases 
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allows  an  impunity  for  parties  compelled,  or  drawn  by  fear  of 
death  to  do  some  acts  in  themselves  capital,  which  admit  no  excuse 
in  time  of  peace.  *  *  *  Now  as  to  times  of  peace,  if  a  man 
be  menaced  with  death,  unless  he  will  commit  an  act  of  treason, 
murder  or  robbery,  the  fear  of  death  doth  not  excuse  him,  if  he 
commit  the  act;  for  the  law  hath  provided  a  sufficient  remedy 
against  such  fears  by  applying  himself  to  the  court  and  officers 
of  justice  for  a  writ  or  precept  de  securitate  pads.  Again,  if  a 
man  be  desperately  assaulted,  and  in  peril  of  death,  and  can  not 
otherwise  escape,  unless  to  satisfy  his  assailant's  fury  he  will  kill 
an  innocent  person,  the  present  fear  of  actual  force  will  not  ac- 
quit him  of  the  crime  and  punishment  of  murder,  if  he  commit 
the  act ;  for  he  ought  rather  to  die  himself  than  kill  an  innocent ; 
but  if  he  can  not  otherwise  save  his  own  life,  the  law  permits  him 
in  his  own  defense  to  kill  his  assailant." 

Blackstone,  Vol.  4,  §  30,  declares  the  law  to  be,  "Though  a  man 
be  violently  assaulted,  and  has  not  other  possible  means  of  escap- 
ing death,  but  by  killing  an  innocent  person ;  this  fear  and  force 
shall  not  acquit  him  of  murder ;  for  he  ought  rather  to  die  him- 
self, than  escape  by  the  murder  of  an  innocent." 

In  Stephen's  Commentarias,  Vol.  4,  Book  6,  Ch.  2,  pp.  83-4,  the 
same  rule  is  declared  to  be  the  law. 

In  East's  Crown  Law,  the  same  general  principles  are  declared 
as  to  casas  of  treason  and  rebellion,  etc.  But  on  page  294,  after 
referring  to  the  case  of  two  persons  being  shipwrecked  and  getting 
on  the  same  plank,  proceeds  as  follows :  ' '  Yet,  according  to  Lord 
Hale,  a  man  can  not  even  excuse  the  killing  of  another  who  is 
innocent,  under  a  threat,  however  urgent,  of  losing  his  own  life 
unless  he  comply.  But  if  the  commission  of  treason  may  be  ex- 
tenuated by  the  fear  of  present  death,  and  while  the  party  is  un- 
der actual  compulsion,  there  seems  no  reason  why  this  offense  may 
not  be  mitigated  upon  the  like  consideration  of  human  infirmity. 
But  if  the  party  might,  as  Lord  Hale,  in  one  place,  supposes,  have 
recourse  to  the  law  for  his  protection  against  such  threats,  it  wiU 
certainly  be  no  excase  for  committing  murder." 

In  Russell  on  Crimes,  Vol.  1,  §  699,  it  is  stated  as  follows: 
"The  person  committing  the  crime  must  be  a  free  agent,  and  not 
subject  to  actual  force  at  the  time  the  act  is  done ;  thus,  if  A  by 
force  take  the  arm  of  B,  in  which  is  a  weapon  and  therewith  kill 
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C,  A  is  guilty  of  murder,  but  nut  B.  But  if  it  be  only  a  moral 
force  put  upon  B,  as  by  threatening  him  with  duress  or  imprison- 
ment or  even  by  an  assault  to  the  peril  of  his  life  in  order  to  com- 
pel him  to  kill  C,  it  Is  no  legal  excuse." 

In  the  case  of  Regina  v.  Tyler,  reported  in  8  Car.  &  Payne,  618, 
Lord  Denham,  C.  J.,  declares  the  law  as  follows:  "With  regard 
to  the  argument,  you  have  heard,  that  these  prisoners  were  in- 
duced to  join  Thorn,  and  to  continue  with  him  from  a  fear  of  per- 
sonal violence  to  themselves,  I  am  bound  to  tell  you,  that  where 
parties,  for  such  reason,  are  induced  to  join  a  mischievous  man, 
it  is  not  their  fear  of  violence  to  themselves  which  can  excuse  their 
conduct  to  others.  *  •  *  The  law  is  that  no  man,  from  a  fear 
of  consequencas  to  himself,  has  a  right  to  make  himself  a  party 
committing  mischief  on  mankind." 

In  the  case  of  Respublicae  v.  McCarty,  2  Dallas,  86,  when  the 
defendant  was  on  trial  for  high  treason,  the  court  uses  this  lan- 
guage: "It  must  be  remembered  that,  in  the  eye  of  the  law, 
nothing  will  excuse  the  act  of  joining  the  enemy  but  the  fear  of 
immediate  death;  not  the  fear  of  any  inferior  personal  injury, 
nor  the  apprehension  of  any  outrage  on  property. ' ' 

The  same  rule  in  regard  to  persons  charged  with  treason  as  that 
stated  in  Hale's  Pleas  of  the  Crown  is  declared  in  Hawkins,  Vol. 
1,  Ch.  17,  Sec.  28,  and  note,  and  both  authors  hold,  that  "the 
question  of  the  practicability  of  escape  is  to  be  considered,  and 
that  if  the  person  thus  acting  under  compulsion  continued  in  the 
treasonable  acts  longer  than  was  necessary,  the  defense  'pro  tinwre 
mortis'  will  not  be  available." 

This  principle  finds  further  support  in  the  ease  of  United  States 
V.  Greiner,  tried  for  treason,  reported  in  4  Phil.  396,  in  the  fol- 
lowing language :  "The  only  force  which  excuses  on  the  grounds 
of  compulsion  is  force  upon  the  person  and  present  fear  of  death, 
which  force  and  fear  must  continue  during  all  the  time  of  military' 
service,  and  that  it  is  incumbent  in  such  a  case  upon  him  who 
makes  force  his  defense  to  show  an  actual  force,  and  that  he 
quitted  the  service  as  soon  as  he  could." 

Wharton's  Criminal  Law,  Vol.  1,  §  94,  under  the  head  of  Per- 
sons under  Compulsion,  says  "Compulsion  may  be  viewed  in  two 
aspects:  1.  When  the  immediate  agent  is  physically  forced  to 
do  the  injury,  as  when  his  hand  is  seized  by  a  person  of  superior 
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strength,  and  is  used  against  his  will  to  strike  a  blow,  in  which 
case  no  guilt  attaches  to  the  person  so  coerced.  2.  When  the 
force  applied  is  that  of  authority  or  fear.  Thus,  when  a  person 
not  intending  wrong,  is  swept  along  by  a  party  of  persons  whom 
he  cannot  resist,  he  is  not  responsible,  if  he  is  compelled  to  do 
wrong  by  threats  on  the  part  of  the  offenders  instantly  to  kill 
him,  or  to  do  him  grievous  bodily  harm,  if  he  refuses ;  but  threats 
of  future  injury,  or  the  command  of  any  one  not  the  husband 
of  the  offender,  do  not  excuse  any  offense.  Thus,  it  is  a  defense  to 
an  indictment  for  treason,  that  the  defendant  was  acting  in  obedi- 
ence to  a  de  facto  government,  or  to  such  concurring  and  over- 
bearing sense  of  the  community  in  which  he  resided  as  to  imperil 
his  life  in  case  of  dissent. ' '  In  section  1803a  of  the  same  author 
(Wharton),  it  is  said:  "No  matter  what  may  be  the  shape  com- 
pulsion takes,  if  it  affects  the  person  and  he  yielded  to  it  bona  fide, 
it  is  a  legitimate  defense." 

We  have  examined  the  cases  cited  by  Mr.  Wharton  to  sustain 
the  text,  and  find  them  to  be  cases  of  treason,  or  fear  from  the 
party  slain,  and  in  none  of  them  is  there  a  rule  different  from 
that  declared  in  the  common  law  authorities  cited  by  us. 

Bishop  on  Criminal  Law,  §§  346,  347,  348,  treats  of  the  rules 
of  law  applicable  to  acts  done  under  necessity  and  compulsion. 
It  is  here  declared:  "That  always  an  act  done  from  compulsion 
and  necessity  is  not  a  crime.  To  this  proposition  the  law  knows 
no  exception.  Whatever  it  is  necessary  for  a  man  to  do  to  save 
his  life,  is,  in  general,  to  be  considered  as  compelled." 

The  cases  cited  to  these  propositions  show  the  facts  to  be  dif- 
ferent from  those  under  consideration.  The  case  referred  in  1 
Plow.  19,  was  where  the  defendant  had  thrown  overboard  a  part 
of  his  cargo  of  green  wood,  during  a  severe  tempest,  to  save  his 
vessel  and  the  remainder  of  his  cargo.  The  other,  5  Q.  B.  279, 
was  for  the  failure  to  keep  up  a  highway,  which  the  encroach- 
ments of  the  sea  had  made  impos.sible ;  and  that  of  Tate  v.  The 
State,  5  Black.  73,  was  also  that  of  a  supervisor  of  a  public  high- 
way, and  the  others  were  cases  of  treason,  to  which  reference  has 
been  made.  In  section  348,  the  author  cites  the  rule  laid  down  by 
Russell,  and  also  of  Lord  Denman,  and  in  1  East  P.  C,  to  which 
reference  has  already  been  made.  In  section  845,  the  same  author 
uses  the  following  language:     "The  cases  in  which  a  man  is 
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clearly  justified  in  taking  another's  life  to  save  his  own  are  when 
the  other  has  voluntarily  placed  himself  in  the  wrong.  And  prob- 
ably, as  we  have  seen,  it  is  never  the  right  of  one  to  deprive  an  in- 
nocent third  person  of  life  for  the  preservation  of  his  own.  There 
are,  it  would  seem,  circumstances  in  which  one  is  bound  even  to 
die  for  another."  Italics  are  ours— emphasized  to  call  attention 
to  the  fact,  that  the  author  is  careful  to  content  himself  more 
with  a  reference  to  the  authorities,  which  declare  these  princi- 
ples of  law  than  an  adoption  of  them  as  his  own. 

The  authorities  seem  to  be  conclusive  that,  at  common  law, 
no  mati  can  excuse  himself,  under  the  plea  of  necessity  or  com- 
pulsion for  taking  the  life  of  an  innocent  person. 

Our  statute  has  divided  murder  into  two  degrees,  and  affixed 
the  punishment  for  each  degree,  but  in  no  respect  has  added  to  or 
taken  away  any  of  the  ingredients  of  murder  as  known  at  com- 
mon law.— Mitchell  v.  State,  60  Ala.  26 ;  Fields  v.  State,  52  Ala. 
352. 

That  persons  have  exposed  themselves  to  imminent  peril  and 
death  for  their  fellow  man,  and  that  there  are  instances,  where 
innocent  persons  have  submitted  to  murderous  assaults  and  death 
rather  than  take  life  is  well  established,  but  such  self  sacrifices 
emanated  from  other  motives  than  the  fear  of  legal  punishment. 
That  the  fear  of  punishment  by  imprisonment  or  death  at  some 
future  day  by  due  process  of  law  can  operate  with  greater  force 
to  restrain  or  deter  from  its  violation,  than  the  fear  of  immediate 
death,  unlawfully  inflicted,  is  hardly  reconcilable  with  our  knowl- 
edge and  experience  with  that  class  of  mankind,  who  are  eon- 
trolled  by  no  other  higher  principle  than  fear  of  the  law.  Be  this 
as  it  may,  there  are  other  principles  of  law,  undoubtedly  appli- 
cable to  the  facts  of  this  case,  and  which  we  think  can  not  be  ig- 
nored. 

The  evidence  of  the  defendant  himself  shows  that  he  went  to 
Burkhalter's  house  about  nine  o'clock  of  the  night  of  the  killing, 
and  there  met  Burkhalter  and  Leith,  and  that  it  was  there,  and 
at  that  time,  they  told  him  he  must  kill  Pogue.  The  evidence  is 
not  clear  as  to  how  far  it  was  from  Burkhalter's  to  Pogue 's  dwell- 
ing, where  the  crime  was  perpetrated ;  but  it  was  sufficient  to  show 
that  there  was  some  considerable  distance  between  the  plaoe.s.  niid 
he  testifies  as  they  went  to  Pogue 's,  they  went  by  the  mill  and 
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got  the  axe,  with  which  he  killed  him.    Under  every  principle  of 
law,  it  was  the  duty  of  the  defendant  to  have  escaped  from  Burk- 
halter  and  Leith,  after  being  informed  of  their  intention  to  com- 
pel him  to  take  the  life  of  Pogue,  as  much  so  as  it  is  the  duty  of 
one  who  had  been  compelled  to  take  up  arms  against  his  own  gov- 
ernment, if  he  can  do  so  with  reasonable  safety,  to  himself;  or  of 
one  assailed  to  retreat,  before  taking  the  life  of  his  assailant. 
Although  it  may  have  been  true,  that  at  the  time  he  struck  the 
fatal  blow,  that  he  had  reason  to  believe  he  would  be  killed  by 
Burkhalter  and  Leith,  unless  he  killed  Pogue,  yet,  if  he  had  the 
opportunity,  if  it  was  practicable,  after  being  informed  at  Burk- 
halter's  house  of  their  intention,  he  could  have  made  his  escape 
from  them  with  reasonable  safety,  and  he  failed  to  do  so,  but 
remained  with  them  until  the  time  of  the  killing,  the  immediate 
necessity  or  compulsion  under  which  he  acted  at  that  time  would 
be  no  excuse  to  him.    As  to  whether  escape  was  practicable  to 
defendant,  as  we  have  stated,  was  a  question  of  fact  for  the  jury. 
The  charge,  numbered  1  and  refused  by  the  court,  ignored  this 
principle  Of  law  and  phase  of  evidence,  and  demanded  an  acquit- 
tal of  defendant,  if  at  the  time  of  the  killing  the  compulsion  and 
coercion  operated  upon  the  defendant,  and  forced  him  to  the  com- 
mission of  the  act,  notwithstanding  he  might  have  avoided  the 
necessity  by  escape  before  that  time.    We  do  not  hesitate  to  say 
he  would  have  been  justifiable  in  taking  the  life  of  Burkhalter 
and  Leith,  if  there  had  been  no  other  way  open  to  enable  him  to 
avoid  the  necessity  of  taking  the  life  of  an  innocent  man.     The 
charge  requested  was  a-roneous  and  misleading,  in  the  respect 
that  it  igtiored  the  law  and  evidence  in  these  respects. 

The  second  charge  requested  was  properly  refused.  We  sup- 
pose the  principle  asserted  is  exactly  the  contrary  of  that  in- 
tended. By  the  use  and  position  of  the  negatives  the  charge  is 
made  to  assert  that  unless  there  was  a  present  impending  neces- 
sity to  strike,  there  could  be  no  murder. 

There  is  no  error  in  the  record. 

It  appearing  that  the  day  appointed  for  the  execution  of  the 
sentence  has  passed,  it  is  considered  and  ordered  that  Friday,  the 
10th  of  March  next  (1893) ,  be  and  is  hereby  appointed  and  speci- 
fied for  the  execution  of  the  sentence  of  the  law  pronounced  by  the 
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trial  court,  and  the  sheriff  or  hus  deputy,  or  the  officer  acting  in 
his  place,  must  execute  the  sentence. 
Affirmed. 


COMMONWEALTH   V.   NEAL. 

10  Mass.  152.     1813. 

The  defendants,  being  husband  and  wife,  were  indicted,  at 
the  last  October  term  in  this  county  for  an  assault  and  battery. 
Upon  a  trial  which  was  had  at  the  same  term  before  Thatcher, 
J.,  the  jury  found  the  said  John  guilty ;  and  as  to  the  said  Eliza- 
beth they  found  specially  :  "That  she  committed  the  assault  and 
battery  charged  in  the  indictment  in  company  with  and  com- 
manded by  the  said  John  Neal,  her  husband.  And  if  this,  in 
law,  will  make  her  guilty,  then  the  jury  find  her  guilty;  but, 
if  being  in  company  with  and  commanded  by  her  husband  will 
justify  or  excuse  her  in  law,  then  the  jury  find  that  the  said  Eliza- 
beth Neal  is  not  guilty." 

The  indictment  was  continued  to  this  term  for  judgment  upon 
this  verdict,  and  now— 

Mr.  Whitman  argued  that  the  wife,  acting  under  the  direction 
and  coercion  of  the  husband,  was  not  personally  liable  to  con- 
viction and  pimishment,  and  this  immunity  extends  to  every  case, 
except  those  of  keeping  a  bawdy  house  and  a  gaming  house.  The 
jury  have  found  that  the  wife,  in  this  case,  acted  by  the  com- 
mand of  her  husband. 

Atty.  Gen,  Morton,  for  the  Commonwealth.  The  law^  excuses 
the  wife  only  in  cases  where  she  may  be  supposed  ignorant  of 
the  criminality  of  the  act ;  as  in  larceny,  &c.,  she  may  not  know 
in  whom  the  property  of  the  goods  is.  The  husband's  commands 
are  no  excuse  for  her  where  she  must  know,  as  well  as  he,  that  the 
action  is  wrong ;  as  in  the  case  at  bar,  where  she  could  not  be  ig- 
norant that  it  was  unjustifiable  to  beat  and  woimd  her  neighbor. 

Curia.  The  general  doctrine  is  that  a  feme  covert  incuts  no 
legal  guilt  hy  the  commission  of  civil  offenses  hy  the  coercion  of 
her  husband,  or  even  ivhe^i  in  hi^  presence.  To  this  general  rule 
there  are  certain  exceptions,— as  of  crimes  forbidden  by  the  law 
of  nature,  which  are  mala  in  sc,  and  some  where  the  wife  may  be 
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presumed  the  principal  agent.  The  case  at  bar  is  not  within  the 
exceptions,  and  Elizabeth  Neal  is  not  guilty,  and  must  there- 
for be  DISCHARGED. 


Of  Insanity  as  a  Defense* 

GUITEAU'S  CASE. 

10  Fed.  161.    1882. 

The  following  charge  (omitting  a  part  not  involving  the  ques- 
tion of  insanity)  was  delivered  by  Judge  Cox  in  the  district  court 
of  the  District  of  Columbia,  January  25,  1882,  on  the  trial  of 
Charles  J.  Guiteau  for  the  murder  of  President  Garfield,  on  July 
2,  1881.  The  jury  returned  a  verdict  of  guilty: 

We  now  approach  the  difficult  question  in  this  case. 

I  have  said  that  a  man  who  is  insane,  in  a  sense  that  makes 
him  irresponsible,  cannot  commit  a  crime. 

The  defense  of  insanity  has  been  so  abused  as  to  be  brought 
into  great  discredit.  It  has  been  the  last  resort  in  cases  of  un- 
questionable guilt,  and  has  been  the  excuse  to  juries  for  acquittal, 
when  their  own  and  the  public  sympathy  have  been  with  the  ac- 
cused, and  especially  when  the  provocation  to  homicide  has  ex- 
cused it  according  to  public  sentiment,  but  not  according  to  law. 
For  these  reasons,  it  is  viewed  with  suspicion  and  disfavor,  when- 
ever public  sentiment  is  hostile  to  the  accused.  Nevertheless,  if 
insanity  be  established  to  the  degree  that  has  been  already,  in 
part,  and  will  hereafter  further  be  explained,  it  is  a  perfect  de- 
fense to  an  indictment  for  murder,  and  must  be  allowed  full 
weight. 

Now,  it  is  first  to  be  observed  that  we  are  not  troubled  in  this 
case  with  any  question  about  what  may  be  called  total  insanity, 
such  as  raving  mania,  or  absolute  imbecility,  in  which  all  exercise 
of  reason  is  wanting,  and  there  is  no  recognition  of  persons  or 
things,  or  their  relations. 

But  there  is  a  debatable  border-line  between  the  sane  and  the 
insane,  and  there  is  often  great  difficidty  in  determining  on  which 
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side  of  it  a  party  is  to  he  placed.  There  are  cases  in  wliicli  a 
man's  mental  faculties  generally  seem  to  he  in  full  vigor,  but  on 
some  one  suhject  he  seems  to  be  deranged.  He  is  possessed,  per- 
haps, with  a  belief  which  every  one  recognizes  as  absurd,  which 
he  has  not  reasoned  himself  into,  and  cannot  be  reasoned  out  of, 
which  we  call  an  insane  delusion,  or  he  has,  in  addition,  some  mor- 
bid propensity,  seemingly  in  harsh  discord  with  the  rest  of  his 
intellectual  and  moral  nature. 

These  are  cases  of  what,  for  want  of  a  better  term,  is  called 
partial  insanity. 

Sometimes  its  existence,  and  at  other  times  its  limits,  are  doubt- 
ful and  imdefinable.  And  it  Ls  in  these  casas  that  the  difficulty 
arises  of  determining  whether  the  patient  has  passed  the  line  of 
moral  or  legal  accountability  for  his  actions. 

You  must  bear  in  mind  that  a  man  does  not  become  irresponsi- 
ble by  the  mere  fact  of  being  partially  insane.  Such  a  man 
does  not  take  leave  of  his  passions  by  becoming  insane,  and  may 
retain  as  much  control  over  them  as  in  health.  lie  may  commit 
offenses,  too,  with  which  his  infirmity  has  nothing  to  do.  lie  may 
be  sane  as  to  his  crime,  understand  its  nature,  and  be  governed 
by  the  same  motives  in  regard  to  it  as  other  people;  while  on 
some  other  subject,  having  no  relation  to  it  whatever,  he  may  be 
subject  to  some  delusion.  In  a  reported  case,  a  defendant  was 
convicted  of  cheating  by  false  pretenses,  but  was  not  saved  from 
punishment  by  his  insane  delusion  that  he  was  the  lawful  son  of 
a  well  known  prince.  The  first  thing,  therefore,  to  be  impressed 
upon  you  is,  that  wherever  this  partial  insanity  is  relied  on  as  a 
defense,  it  must  appear  that  the  crime  charged  was  the  product 
of  the  delusion,  or  other  morbid  condition,  and  connected  with 
it  as  effect  with  cause,  and  not  the  result  of  sane  reasoning  or 
natural  motives,  which  the  party  may  be  capable  of,  notwith- 
standing his  circumscribed  disorder.  The  importance  of  this 
will  be  appreciated  by  you  further  on. 

But,  assuming  that  the  infinnity  of  mind  has  had  a  direct 
influence  in  the  production  of  crime,  the  difficulty  is  to 
fix  the  degree  and  character  of  the  disorder  which,  in 
such  case,  will  create  irresponsibility  in  law.  The  out- 
givings of  the  judicial  mind  on  this  su])ject  have  not  always  been 
entirely  satisfactory  or  in  harmony  with  the  conclusions  of  modi- 


62  OF  LEADING  CONDITIONS  OF  CRIMINALITY. 

cal  science.  Courts  have,  in  former  times,  undertaken  to  lay 
down  a  law  of  insanity  without  reference  to  and  in  ignorance 
of  the  medical  aspects  of  the  subject,  when  it  could  only  be  prop- 
erly dealt  with  through  a  concurrent  and  harmonious  treatment 
by  the  two  sciences  of  law  and  medicine.  They  have,  therefore, 
adopted  and  again  discarded  one  theory  after  another  in  the  effort 
to  find  some  common  ground  where  a  due  regard  for  the  security 
of  society  and  humanity  for  the  afflicted  may  meet.  It  will  be  my 
effort  to  give  you  the  results  most  commonly  accepted  by  the 
courts. 

It  may  be  well  to  say  a  word  as  to  the  evidence  by  which  courts 
and  juries  are  guided  in  this  difficult  and  delicate  inquiry. 

That  subtle  essence  which  we  call  ''mind"  defies,  of  course, 
ocular  inspection.  It  can  only  he  known  by  its  outward  manifes- 
tations, and  they  are  found  in  the  language  and  conduct  of  the 
man.  By  these  his  thoughts  and  emotions  are  read,  and  accord- 
ing  as  they  conform  to  the  practice  of  people  of  sound  mind,  who 
form  the  large  majority  of  mankind,  or  contrast  harshly  with  it, 
we  form  our  judgment  as  to  his  soundness  of  mind.  For  this 
reason  evidence  is  admissible  to  show  conduct  and  language  at 
different  times  and  on  different  occasions,  which  indicate  to  the 
general  mind  some  morbid  condition  of  the  intellectual  powers; 
and  the  more  extended  the  view  of  the  person's  life  the  safer  is 
the  judgment  formed  of  him.  Everything  relating  to  his  physi- 
cal and  mental  history  is  relevant,  because  any  conclusion  as  to  his 
sanity  must  often  rest  upon  a  large  number  of  facts.  As  a  part 
of  the  language  and  conduct,  letters  spontaneously  written  afford 
one  of  the  best  indications  of  mental  conditions. 

Evidence  as  to  insanity  in  the  parents  and  immediate  relatives 
is  also  pertinent.  It  is  never  allowed  to  infer  insanity  in  the  ac- 
cused from  the  mere  fact  of  its  existence  in  the  ancestors.  But 
when  testimony  is  given  directly  tending  to  prove  insane  con- 
duct on  the  part  of  the  accused,  this  kind  of  proof  is  admissible 
as  corroborative  of  the  other.  And  therefore  it  is  that  the  de- 
fense have  been  allowed  to  introduce  evidence  to  you  covering  the 
whole  life  of  the  accused  and  reaching  to  his  family  antecedents. 

In  a  case  so  full  of  detail  as  this  I  shall  deem  it  my  duty  to  you 
to  asvsist  you  in  weighing  the  evidence  by  calling  your  attention 
to  particular  parts  of  it.    But  I  wish  you  distinctly  to  understand 
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that  it  is  your  province,  and  not  mine,  to  decide  upon  the  facts ; 
and  if  I,  at  any  time,  seem  to  express  or  intimate  an  opinion  on 
them,  which  I  do  not  design  to  do,  it  will  not  be  binding;  on  you, 
but  you  must  draw  your  own  conclusions  from  the  evidence. 

The  instructions  that  have  been  given  you  import,  in  substance, 
that  the  true  t&st  of  criminal  responsibility,  where  the  defense  of 
insanity  is  interposed,  is  whether  the  accused  had  sufficient  use 
of  his  reason  to  understand  the  nature  of  the  act  with  which  he  is 
charged,  and  to  understand  that  it  was  wrong  for  him  to  commit 
it;  that  if  this  was  the  fact  he  is  criminally  responsible  for  it, 
whatever  peculiarities  may  be  shown  about  him  in  other  respects ; 
whereas,  if  his  reason  was  so  defective,  in  consequence  of  mental 
disorder,  generally  supposed  to  be  caused  by  brain  disease,  that 
he  could  not  understand  what  he  was  doing,  or  that  what  he 
was  doing  was  wrong,  he  ought  to  be  treated  as  an  irresponsible 
person. 

Now,  as  the  law  assumes  every  one  at  the  outset  to  he  sane 
and  responsible,  the  question  is,  what  is  there  in  this  case  to  show 
the  contrary  as  to  this  defendant  f 

A  jury  is  not  warranted  in  inferring  that  a  man  is  insane  front 
the  mere  fact  of  his  committing  a  crime,  or  from  the  enormity  of 
the  crime,  or  from  the  mere  apparent  absence  of  adequate  motive 
for  it,  for  the  law  assntnes  that  there  is  a  bad  motive— that  it  is 
prompted  by  malice — if  nothing  else  appears. 

Perhaps  the  easiest  way  for  you  to  examine  into  this  subject  is, 
first,  to  satisfy  yourselves  about  the  condition  of  the  prisoner's 
mind  for  a  considerable  period  of  time  before  any  conception  of 
the  assassination  entered  it,  and  at  the  present  time,  and  then  to 
consider  what  evidence  exists  as  to  a  different  condition  at  the 
time  of  the  act  charged. 

I  shall  not  spend  any  time  on  the  first  question,  because  to  ex- 
amine it  at  all  would  require  a  review  of  evidence  relating  to  over 
twenty  years  of  the  defendant's  life,  and  this  has  been  so  ex- 
haustively discussed  by  counsel  that  anything  I  could  say  would 
be  a  wearisome  repetition.  Suffice  it  to  say,  that,  on  one  side,  this 
evidence  is  supposed  to  show  a  chronic  condition  of  insanity  for 
many  years  before  the  assassination ;  and,  on  the  other,  to  show 
an  exceptionally  quick  intellect  and  decided  power  of  discrimina- 
tion. 
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You  must  draw  your  conclusions  from  the  evidence. 

Was  his  ordinary,  permanent,  chronic  condition  of  mind  such, 
in  consequence  of  disease,  that  he  was  unable  to  understand  the 
nature  of  his  actions,  or  to  distinguish  between  right  and  wrong 
in  his  conduct  f  Was  he  subject  to  insane  delusions  that  destroyed 
his  power  of  so  distinguishing?  And  did  this  continue  down  to 
and  embrace  the  act  for  which  he  is  tried f  If  so,  he  was  simply 
an  irresponsible  lunatic. 

Or,  on  the  other  hand,  had  he  the  ordinary  intelligence  of  sane 
people,  so  that  he  could  distinguish  between  right  and  wrong,  as 
to  his  own  actions?  If  another  person  had  committed  the  assas- 
sination, would  he  have  appreciated  the  wickedness  of  it?  If  he 
had  had  no  special  access  of  insanity  impelling  him  to  it,  as  he 
claims  was  the  case,  would  he  have  understood  the  character  of 
such  an  act  and  its  wrongfulness  if  another  person  had  suggested 
it  to  him?  If  you  can  answer  these  questions  in  your  own  minds 
it  may  aid  you  towards  a  conclusion  as  to  the  normal  or  ordinary 
condition  of  the  prisoner's  mind  before  he  thought  of  this  act; 
and  if  you  are  satisfied  that  his  chronic  or  permanent  condition 
was  that  of  sanity,  at  least  so  far  that  he  knew  the  character  of 
his  own  actions,  and  whetlier  they  were  right  or  wrong,  and  was 
not  under  any  permanent  insane  delusions  which  destroyed  his 
power  of  discriminating  between  right  and  wrong  as  to  them,  then 
the  only  inquiry  remaining  is  whether  there  was  any  special  in- 
sanity connected  with  this  crime;  and  what  I  shall  further  say 
will  be  on  the  assumption  that  you  find  his  general  condition  to 
have  been  that  of  sanity  to  the  extent  I  have  mentioned. 

On  this  assumption  it  will  be  seen  that  the  reliance  of  the  de- 
fense is  on  the  existence  of  an  insane  delusion  in  the  prisoner's 
mind  which  so  perverted  his  reason  as  to  incapacitate  him  from 
perceiving  the  difference  between  right  and  wrong  as  to  this  par- 
ticular act. 

As  a  part  of  the  history  of  judicial  sentiment  on  this  subject, 
and  by  way  of  illustrating  the  relation  between  insane  delusions 
and  responsibility,  I  will  refer  to  a  celebrated  case  in  English 
history  already  freely  commented  on  in  argument.  Nearly  40 
years  ago  one  MacNaghten  was  tried  in  England  for  killing  a 
Mr.  Drummond,  private  secretary  of  Sir  Robert  Peel,  mistaking 
him  for  the  premier  himself.    He  was  acquitted  on  the  ground  of 
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insanity,  and  his  acquittal  caused  su  much  excitement  that  the 
house  of  lords  addressed  certain  questions  to  the  judges  of  the 
superior  courts  of  England  in  regard  to  the  law  of  insanity  in 
certain  cases,  and  their  answers  have  been  since  regarded  as 
settling  the  law  on  this  subject  in  England,  and,  with  some  quali- 
fication, have  been  approved  in  the  courts  of  this  country.  One 
of  the  questions  was:  "If  a  person,  under  an  insane  delusion  as 
to  the  existing  facts,  commits  an  offense  in  consequence  thereof, 
is  he  thereby  excused ? "  To  which  it  was  answered,  that :  "In 
ease  he  labors  under  a  partial  deliLsion  only,  and  is  not  in  other 
respects  insane,  he  must  be  considered  in  the  same  situation,  as 
to  responsibility,  as  if  the  facts  with  regard  to  which  the  delu- 
sion exists  were  real.  For  example,  if  under  the  influence  of  his 
delusion  he  supposes  another  man  to  be  in  the  act  of  attempting 
his  life,  and  he  kills  that  man,  as  he  supposes,  in  self-defense,  he 
would  be  exempt  from  punishment.  If  his  delusion  was  that  the 
deceased  had  inflicted  a  serious  injury  to  his  character  and  for- 
tune, and  he  killed  him  in  revenge  for  such  supposed  injury,  he 
would  be  liable  to  punishment. ' ' 

This,  you  will  understand,  was  because  it  was  excusable  to 
kill  in  self-defense,  but  not  to  kill  in  revenge  for  an  injury. 

This  has  been  in  part  recognized  as  law  in  this  country. 

Thus  Chief  Justice  Shaw,  of  Massachusetts,  in  the  case  of 
Com.  V.  Rogers,  7  Mete.  500,  says :  ' '  Monomania  may  operate  as 
an  excuse  for  a  criminal  act."  when  the  "delusion  is  such  that 
the  person  under  its  influence  has  a  real  and  firm  belief  of  some 
fact,  not  true  in  itself,  but  which,  if  it  were  true,  would  excuse 
his  act ;  as  when  the  belief  is  that  the  party  killed  had  an  imme- 
diate design  upon  his  life,  and  under  that  belief  the  insane  man 
kills  in  supposed  self-defense.  A  common  instance  is,  where  he 
fully  believes  that  the  act  he  is  doing  is  done  by  the  immediate 
command  of  God,  and  he  acts  under  the  delusive  but  sincere  be- 
lief that  what  he  is  doing  is  by  the  command  of  a  superior  power, 
which  supersedes  all  human  laws  and  the  laws  of  nature. ' ' 

The  cases  I  have  referred  to  furnish  an  introduction  to  the 
subject  of  insane  delusions,  which  plays  an  important  part  in 
this  case,  and  demands  careful  consideration.  We  find  it  treated, 
to  a  limited  extent,  in  judicial  decisions,  but  learn  more  about  it 
from  works  on  medical  jurisprudence  and  expert  testimony.  Sane 
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people  are  said  sometimes  to  have  delusions,  proceeding  from 
temporary  disorder  and  deception  of  the  senses,  and  they  enter- 
tain extreme  opinions  which  are  founded  upon  insufficient  evi- 
dence, or  result  from  ignorance,  or  they  are  speculations  on  mat- 
ters beyond  the  scope  of  human  knowledge ;  but  they  are  always 
susceptible  of  being  corrected  and  removed  by  evidence  and  argu- 
ment. 

But  the  insane  delusion,  according  to  all  testimony,  seems  to 
be  an  unreasoning  and  incorrigible  belief  in  the  existence  of  facts 
which  are  either  impossible  absolutely,  or,  at  least,  impossible 
under  the  circumstances  of  the  individual.  A  man,  with  no  rea- 
son for  it,  believes  that  another  is  attempting  his  life,  or  that  he 
himself  is  the  owner  of  untold  wealth,  or  that  he  has  invented 
something  which  will  revolutionize  the  world,  or  that  he  is  presi- 
dent of  the  United  States,  or  that  he  is  God  or  Christ,  or  that  he 
is  dead,  or  that  he  is  immortal,  or  that  he  has  a  gla.ss  arm,  or 
that  he  is  pursued  by  enemies,  or  that  he  is  inspired  by  God  to 
do  something. 

In  most  cases,  as  I  understand  it,  the  fact  believed  is  some- 
thing affecting  the  senses.  It  may  also  concern  the  relations  of 
the  party  with  others.  But  generally  the  delusion  centers  around 
himself,  his  cares,  sufferings,  rights,  and  wrongs.  It  comes  and 
goes  independently  of  the  exercise  of  will  and  reason,  like  the 
phantasms  of  dreams.  It  is,  in  fact,  the  waking  dream  of  the 
insane,  in  which  facts  present  themselves  to  the  mind  as  real, 
just  as  objects  do  to  the  distempered  vision  in  delirium  tremens. 

The  important  thing  is  that  an  insane  delusion  is  never  the 
result  of  reasoning  and  reflection.  It  is  not  generated  by  them, 
and  it  cannot  be  dispelled  by  them. 

A  man  may  reason  himself,  and  be  reasoned  by  others,  into 
absurd  opinions,  and  may  be  persuaded  into  impracticable 
schemes  and  vicious  resolutions,  but  he  cannot  be  reasoned  or 
persuaded  into  insanity  or  insane  delusions. 

Whenever  convictions  are  founded  on  evidence,  on  comparison 
of  facts  and  opinions  and  arguments,  they  are  not  insane  delu- 
sions. 

The  insane  delusion  does  not  relate  to  mere  sentiments  or 
theories  or  abstract  questions  in  law,  politics,  or  religion.  All  these 
are  the  subjects  of  opinions,  which  are  beliefs  founded  on  reason- 
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ing  and  reflection.  These  opinions  are  often  absurd  in  the  ex- 
treme. Men  believe  in  animal  ma^TietLsm,  spiritualism,  and 
other  like  matters,  to  a  degree  that  seems  unreason  itself,  to  mast 
other  people.  And  there  is  no  absurdity  in  relation  to  religious, 
political,  and  social  questions  that  has  not  its  sincere  support- 
ers. 

These  opinions  result  from  naturally  weak  or  ill-trained  rea- 
soning powers,  hasty  concliusions  from  insufficient  data,  ignor- 
ance of  men  and  things,  credulous  dispositions,  fraudulent  im- 
posture, and  often  from  perverted  moral  sentiments.  But  still, 
they  are  opinions,  founded  upon  some  kind  of  evidence,  and  liable 
to  be  changed  by  better  external  evidence  or  sounder  reasoning. 
But  they  are  not  insane  delusions. 

Let  me  illustrate  further : 

A  man  talks  to  you  so  strongly  about  his  intercourse  with 
departed  spirits  that  you  suspect  insanity.  You  find,  however, 
that  he  has  witnessed  singular  manifestations,  that  his  senses  have 
been  addressed  by  sights  and  sounds,  which  he  has  investigated, 
reflected  on,  and  been  unable  to  account  for,  except  as  super- 
natural. You  see,  at  once,  that  there  is  no  insanity  here ;  that 
his  reason  has  drawn  a  conclusion  from  evidence. 

The  same  man,  on  further  investigation  of  the  phenomena  that 
staggered  him,  discovers  that  it  is  all  an  imposture  and  surrend- 
ers his  belief. 

Another  man,  whom  you  know  to  be  an  affectionate  father, 
insists  that  the  Almighty  has  appeared  to  him  and  commanded 
him  to  sacrifice  his  child.  No  reasoning  has  convinced  him  of 
his  duty  to  do  it,  but  the  command  is  as  real  to  him  as  my  voice 
is  now  to  you.  No  reasoning  or  remonstrance  can  shake  his  con- 
viction or  deter  him  from  his  purpose.  This  is  an  insane  delu- 
sion, the  coinage  of  a  diseased  brain,  as  seems  to  be  generally  sup- 
posed, which  defies  reason  and  ridicule,  which  palsies  the  rea- 
son, blindfolds  the  conscience,  and  throws  into  disorder  all  the 
springs  of  human  action. 

Before  asking  you  to  apply  these  considerations  to  the  facts 
of  this  case  let  me  prenii.se  one  or  two  things. 

The  question  for  you  to  determine  is,  what  was  the  condition 
of  the  prisoner's  mind  at  the  time  when  this  tragedy  was  enacted  ^ 
If  he  was  sufficiently  sane  then  to  be  rasponsible.  it  matters  not 
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what  may  have  been  his  condition  before  or  after.  Still,  evidence 
is  properly  admitted  as  to  his  previous  and  subsequent  condi- 
tions, because  it  throws  light,  prospectively  and  retrospectively, 
upon  his  condition  at  the  time.  Inasmuch  as  these  disorders  are 
of  gradual  growth  and  indefinite  continuance,  if  he  is  shown  in- 
sane shortly  before  or  after  the  commission  of  the  crime,  it  is 
natural  to  conjecture,  at  least,  that  he  was  so  at  the  time.  But 
all  the  evidence  must  center  around  the  time  when  the  deed  was 
done. 

You  have  heard  a  good  deal  of  evidence  respecting  the  peculiari- 
ties of  the  prisoner  through  a  long  period  of  time  before  this  oc- 
currence, and  it  is  claimed  that  he  was,  during  all  that  time,  sub- 
ject to  delusions  calculated  to  disturb  his  reason  and  throw  it 
from  its  balance.  I  only  desire  to  say  here  that  the  only  material- 
ity of  that  evidence  is  in  the  probability  it  may  afford  of  the  de- 
fendant's liability  to  such  disorder  of  the  mind,  and  the  corrobo- 
ration it  may  yield  to  other  evidence  which  may  tend  directly  to 
show  such  disorder  at  the  time  of  the  commission  of  the  crime. 

A  few  words  may  assist  you  in  applying  to  the  evidence  what 
I  have  thus  stated. 

You  are  to  determine  whether,  at  the  time  when  the  homicide 
was  committed,  the  defendant  was  laboring  under  any  insane  de- 
lusion prompting  and  impelling  him  to  the  deed. 

Very  naturally  you  look,  first,  for  any  explanation  of  the  act 
which  may  have  been  made  by  the  defendant  himself  at  the  time 
or  immediately  before  and  after. 

You  have  had  laid  before  you,  especially,  several  papers  which 
were  in  his  possession,  and  which  purport  to  assign  the  motives 
for  his  deed. 

In  the  address  to  the  American  people  of  June  16th,  which 
seems  most  fully  to  set  forth  his  views,  he  says :  "I  conceived 
the  idea  of  removing  the  president  four  weeks  ago.  Not  a  soul 
knew  of  my  purpose.  I  conceived  the  idea  myself  and  kept  it  to 
myself.  I  read  the  newspapers  carefully,  for  and  against  the 
administration,  and  gradually  the  conviction  dawned  on  me  that 
the  president's  removal  was  a  political  necessity,  because  he 
proved  a  traitor  to  the  men  that  made  him,  and  thereby  imper- 
illed the  life  of  the  republic."  Again:  "Ingratitude  is  the  bas- 
est of  crimes.    That  the  president  under  the  manipulation  of  his 
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secretary  of  state,  has  been  guilty  of  the  basest  ingratitude  to  the 
stalwarts,  admits  of  no  denial.  The  expressed  purpose  of  the 
president  has  been  to  crush  Gen.  Grant  and  Senator  Conkling, 
and  thereby  open  the  way  for  his  reuomination  in  1884.  In  the 
president's  madness  he  has  wrecked  the  once  grand  old  Republi- 
can party,  and  for  this  he  dies."  *  *  *  Again :  "This  is  not 
murder.  It  is  a  political  necessity.  It  will  make  my  friend  Ar- 
thur president,  and  save  the  republic."  etc. 

The  other  papers  are  of  similar  tenor,  as  I  think  you  will 
find. 

There  is  evidence  that,  when  arrested,  the  prisoner  refused  to 
talk,  but  said  that  the  papers  would  explain  all. 

On  the  night  of  the  assassination,  according  to  the  witness  James 
J.  Brooks,  the  prisoner  said  to  him  that  he  had  thought  over  it 
and  prayed  over  it  for  weeks,  and  the  more  he  thought  and  prayed 
over  it  the  more  satisfied  he  was  that  he  had  to  do  this  thing. 
He  had  made  up  his  mind  that  he  had  done  it  as  a  matter  of 
duty;  *  *  *  he  made  up  his  mind  that  they  (the  president 
and  Mr.  Blaine)  were  conspiring  against  the  liberties  of  the  peo- 
ple, and  that  the  president  must  die. 

This  is  all  that  the  evidence  shows  as  to  the  prisoner's  utter- 
ances about  the  time  of  the  shooting. 

In  addition  to  this  you  have  the  very  important  testimony 
of  the  Witness  Joseph  S.  RejTiolds  as  to  the  prisoner's  state- 
ments, oral  and  written,  made  about  a  fortnight  after  the  shoot- 
ing. If  you  credit  this  testimony  you  find  him  reiterating  the 
statements  contained  in  the  other  papers,  but,  perhaps,  with 
more  emphasis  and  clearness.  He  is  represented  as  saying  that 
the  situation  at  Albany  suggested  the  removal  of  the  president, 
and  as  the  factional  fight  became  more  bitter,  he  became  more 
decided.  He  knew  that  Arthur  would  become  president,  and 
that  would  help  Conkling,  etc.  If  he  had  not  seen  that  the  presi- 
dent was  doing  a  great  wrong  to  the  stalwarts,  he  would  not  have 
assassinated  him. 

In  the  address  to  the  American  people  then  written,  he  says : 
"I  now  wish  to  state  distinctly  why  I  attempted  to  remove  the 
president.  I  had  read  the  newspapers  for  and  against  tho  ad- 
ministration, ver>^  carefully,  for  two  months,  before  T  conceived 
the  idea  of  removing  him.     Gradually,  as  the  result  of  reading 
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the  newspapers,  the  idea  settled  on  me  that  if  the  president  was 
removed  it  would  unite  the  two  factions  of  the  Republican  party, 
and  thereby  save  the  government  from  going  into  the  hands  of 
the  ex-rebels  and  their  Northern  allies.  It  was  my  own  concep- 
tion, and,  whether  right  or  wrong,  I  take  the  entire  responsi- 
bility." 

A  second  paper,  dated  July  19th,  addressed  to  the  public, 
reiterates  this  and  concludes,  "Whether  he  lives  or  dies,  I  have 
got  the  inspiration  worked  out  of  me." 

We  have  now  before  us  everything  emanating  from  the  prisoner 
about  the  time  of  the  shooting  and  within  a  little  over  a  fort- 
night afterwards.  We  have  nothing  further  from  him  until  over 
three  months  afterwards.  Let  us  pause  here  to  consider  the  im- 
port of  all  this. 

You  are  to  consider,  first,  whether  this  evidence  fairly  repre- 
sents the  true  feelings  and  ideas  which  governed  the  prisoner  at 
the  time  of  the  shooting.  If  it  does,  it  represents  a  state  of  things 
which  I  have  not  seen  characterized  in  any  judicial  utterance  or 
authoritative  work  as  an  insane  delusion. 

You  are  to  consider  whether  it  is  so  described  in  the  evidence, 
or  does  not,  on  the  contrary,  show  a  deliberate  process  of  reason- 
ing and  reflection,  upon  argument  and  evidence  for  and  against, 
resulting  in  an  opinion  that  the  president  had  betrayed  his  party, 
and  that  if  he  were  out  of  the  way  it  would  be  a  benefit  to  his 
party,  and  save  the  country  from  the  predominance  of  their  polit- 
ical opponents.  So  far  there  was  nothing  insane  in  the  conclu- 
sion. It  was,  doubtless,  shared  by  a  great  many  others.  But 
the  difference  was  that  the  prisoner,  according  to  his  revelations, 
went  a  step  further,  and  reached  the  conviction  that  to  put  the 
president  out  of  he  way  by  assassination  was  a  political  neces- 
sity. 

When  men  reason  the  law  requires  them  to  reason  correctly,  as 
far  as  their  practical  duties  are  concerned.  When  they  have 
the  capacity  to  distinguish  between  right  and  wrong,  they  are 
hound  to  do  it.  Opinions,  properly  so  called,— i.  e.,  beliefs  re- 
sulting from  reasoning,  reflection,  or  examination  of  evidence- 
afford  no  protection  against  the  penal  consequences  of  crime.  A 
man  may  believe  a  course  of  action  to  be  right,  and  the  law,  which 
forbids  it,  to  be  wrong.    Nevertheless,  he  must  obey  the  law,  not- 
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withsta7iding  his  convictions.  And  nothing  can  save  him  from  the 
consequences  of  its  violation,  except  the  fact  that  he  is  so  crazed 
by  disease  as  to  be  unable  to  comprehend  the  necessity  of  obedi- 
ence to  it. 

The  IMormon  prophets  profess  to  be  inspired,  and  to  believe  in 
the  duty  of  plural  marriages,  although  it  was  forbidden  by  a 
law  of  the  United  States.  One  of  the  sect  violated  the  law,  and 
was  indicted  for  it.  The  judge  who  tried  him  in.structed  the 
jury:  "That  if  the  defendant,  under  the  influence  of  a  religious 
belief  that  it  was  right,— under  an  inspiration,  if  you  please,  that 
it  was  right— deliberately  married  a  second  time,  having  a  first 
wife  living,  the  want  of  consciousness  of  evil  intent,  the  want  of 
understanding  that  he  was  committing  a  crime,  did  not  excuse 
him."  And  the  supreme  court  of  the  United  States,  to  which 
the  case  went,  under  the  title  of  Reynolds  v.  U.  S.,  98  U.  S.  145, 
in  approving  this  ruling,  said:  "Laws  are  made  for  the  govern- 
ment of  actions,  and  while  they  cannot  interfere  with  mere  religi- 
ous belief  and  opinions,  they  may  with  practices.  Suppose  one 
believed  that  human  sacrifices  were  a  necessary  part  of  religious 
worship,  would  it  be  seriously  contended  that  the  civil  govern- 
ment under  which  he  lived  could  not  interfere  to  prevent  a  sacri- 
fice? Or.  if  a  wife  religiously  believed  it  was  her  duty  to  bum 
herself  upon  the  funeral  pile  of  her  dead  husband,  would  it  be 
beyond  the  power  of  the  civil  government  to  prevent  her  carry- 
ing her  belief  into  practice?  So,  here,  as  a  law  of  the  organiza- 
tion of  society,  under  the  exclusive  dominion  of  the  United  States, 
it  is  provided  that  plural  marriages  shall  not  be  allowed,  can  a 
man  excuse  his  practice  to  the  contrary  because  of  his  religious 
belief?  To  permit  this  would  be  to  make  the  professed  doctrines 
of  religious  belief  superior  to  the  law  of  the  land,  and,  in  effect, 
to  permit  every  citizen  to  become  a  law  unto  himself.  Govern- 
ment could  exist  only  in  name,  under  such  circumstances." 

And  so,  in  like  manner,  I  say,  a  man  may  reason  himself  into 
a  conviction  of  the  expediency  and  patriotic  character  of  political 
assassination,  but  to  allow  him  to  find  shelter  from  punishment 
behind  that  belief,  as  an  insane  delusion,  would  be  simply  mon- 
strous. 

Between  one  and  two  centuries  ago  there  arase  a  school  of 
moralists  who  were  accused   of  maintaining  the  doctrine  that 
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whenever  an  end  to  be  attained  is  right,  any  means  necessary  to 
attain  it  would  be  justifiable.  They  were  accused  of  practicing 
such  a  process  of  reasoning  as  would  justify  every  sin  in  the 
decalogue  when  occasion  required  it.  They  incurred  the  odium 
of  nearly  all  Christendom  in  consequence.  But  the  mode  of  rea- 
soning attributed  to  them  would  seem  to  be  impliedly,  if  not  ex- 
pressly, reproduced  in  the  papers  written  by  the  defendant  and 
sho\\Ti  in  evidence : 

"It  would  be  a  right  and  patriotic  thing  to  unite  the  Republi- 
can party  and  save  the  republic.  Whatever  means  may  be  nec- 
essary for  that  object  would  be  justifiable.  The  death  of  the 
president  by  violence  is  the  only  and  therefore  the  necessary 
means  of  accomplishing  it,  and  therefore  it  is  justifiable.  Being 
justifiable  as  a  political  necessity,  it  is  not  murder." 

Such  seems  to  be  the  substance  of  the  ideas  which  he  puts  forth 
to  the  world  as  his  justification  in  these  papers.  If  this  is  the 
whole  of  his  position,  it  presents  one  of  those  vagaries  of  opinion 
for  which  the  law  has  no  toleration,  and  which  furnishes  no  ex- 
cuse whatever  for  crime. 

This,  however,  is  not  all  that  the  defendant  now  claims. 

There  is,  undoubtedly,  a  form  of  insane  delusion,  consisting 
of  a  belief  by  a  person  that  he  is  inspired  by  the  Almighty  to  do 
something— to  kill  another,  for  example— and  this  delusion  may 
be  so  strong  as  to  impel  him  to  the  commission  of  a  crime. 

The  defendant,  in  this  case,  claims  that  he  labored  under  such 
a  delusion  and  impulse,  or  pressure,  as  he  calls  it,  at  the  time  of 
the  assassination. 

The  prisoner's  unsworn  declarations,  since  the  assassination, 
on  this  subject,  in  his  own  favor,  are,  of  course,  not  evidence,  and 
are  not  to  be  considered  by  you.  A  man's  language,  when  sin- 
cere, may  be  evidence  of  the  condition  of  his  mind  when  it  is 
uttered,  but  it  is  not  evidence  in  his  favor  of  the  facts  declared 
by  him,  or  as  to  his  previoiLs  acts  or  condition.  He  can  never 
manufacture  evidence  in  this  way  in  his  own  exoneration. 

It  is  true  that  the  law  allows  a  prisoner  to  testify  in  his  own 
behalf,  and  thereby  makes  his  sworn  testimony  on  the  witness- 
stand  legal  evidence,  to  be  received  and  considered  by  you,  but 
it  leaves  the  weight  of  that  evidence  to  be  determined  by  you 
also. 
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I  need  hardly  say  to  you  that  no  verdict  could  safely  be  ren- 
dered upon  the  evidence  of  the  accused  party  only,  under  such  cir- 
cumstances. If  it  were  recognized,  by  such  a  verdict,  that  a  man 
on  trial  for  his  life  could  secure  an  acquittal  by  simply  testify- 
ing, himself,  that  he  had  committed  the  crime  charged  under  a 
delusion,  an  inspiration,  an  irresistible  impulse,  this  would  be 
to  proclaim  an  universal  amnesty  to  criminals  in  the  past,  and  an 
unbounded  license  for  the  future,  and  the  courts  of  justice  might 
as  well  be  closed. 

It  must  be  perfectly  apparent  to  you  that  the  existence  of  such 
a  delusion  can  be  best  tested  by  the  language  and  conduct  of  the 
party  immediately  before  and  at  the  time  of  the  act. 

And  while  the  accused  party  cannot  make  evidence  for  him- 
self by  his  subsequent  declarations,  on  the  other  hand,  he  may 
make  evidence  against  himself,  and,  when  those  declarations 
amount  to  admissions  against  himself,  they  are  evidence  to  be 
considered  by  a  juiy. 

Let  me  here  say  a  word  about  the  characteristics  of  this  form 
of  delusion. 

It  is  easy  to  understand  that  the  conceit  of  being  inspired 
to  do  an  act  may  be  either  a  sane  belief  or  an  insane  delusion. 
A  great  many  Christians  believe,  not  only  that  events  generally 
are  providentially  ordered,  but  that  they  themselves  receive  spe- 
cial providential  guidance  and  illumination  in  reference  to  both 
their  inward  thoughts  and  outward  actions,  and  in  an  undefined 
sense,  are  inspired  to  pursue  a  certain  course  of  action ;  but  this 
is  a  mere  sane  belief,  whether  well  or  ill  founded.  On  the  other 
hand,  if  you  were  satisfied  that  a  man  sincerely,  though  insanely, 
believed  that,  like  Saul  of  Tarsus,  on  his  way  to  Damascus,  he  had 
been  smitten  to  the  earth,  had  seen  a  great  light  shining  a^oimd 
him,  had  heard  a  voice  from  heaven,  warning  and  commanding 
him,  and  that  thenceforth,  in  reversal  of  his  whole  previous  moral 
bent  and  mental  convictions,  he  had  acted  upon  this  supposed 
revelation,  you  would  have  before  you  a  ease  of  imaginary  in- 
spiration amounting  to  an  insane  delusion. 

The  question  for  you  to  consider  is,  whether  the  case  of  the  de- 
fendant presents  an>i:hing  analogous  to  this. 

The  theory  of  the  government  is  that  the  defendant  committed 
the  homicide  in  the  full  possession  of  his  faculties,  and  from  per- 
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f ectly  sane  motives ;  that  he  did  the  act  from  revenge,  or  perhaps 
from  a  morbid  desire  for  notoriety ;  that  he  calculated  deliberate- 
ly upon  being  protected  by  those  v^^ho  were  politically  benefited 
by  the  death  of  the  president,  and  upon  some  ulterior  benefit  to 
himself ;  that  he  made  no  pretense  to  inspiration  at  the  time  of  the 
assassination,  nor  until  he  discovered  that  his  expectations  of 
help  from  the  so-called  stalwart  wing  of  the  Republican  party 
were  delusive,  and  that  these  men  were  denouncing  his  deed,  and 
that  then,  for  the  first  time,  when  he  saw  the  necessity  of  making 
out  some  defense,  he  broached  this  theory  of  inspiration  and  ir- 
resistible pressure,  forcing  him  to  the  commission  of  the  act. 

If  this  be  true  you  would  have  nothing  to  indicate  the  real  mo- 
tives of  the  act  except  what  I  have  already  considered.  Whether 
it  is  true  or  not,  you  must  determine  from  all  the  evidence. 

It  is  true  that  the  term  "inspiration"  does  not  appear  in  the 
papers  first  written  by  the  defendant,  nor  in  those  delivered  to 
Gen.  Reynolds,  except  at  the  close  of  the  one  dated  July  19th,  in 
which  he  says  that  the  inspiration  is  worked  out  of  him ;  thougk 
what  that  means  is  not  clear.  It  is  true,  also,  that  this  was  after, 
according  to  Gen.  Reynolds,  he  had  been  informed  how  he  was 
being  denounced  by  the  stalwart  Republicans. 

In  one  of  the  first  papers  I  have  referred  to,  the  president's 
removal  was  called  an  act  of  God,  as  were  his  nomination  and 
election ;  but  whether  this  meant  anything  more  than  that  it  was 
an  act  of  God,  in  the  sense  in  which  all  great  events  are  said  to 
be  ordered  by  Providence,  is  not  clear. 

Dr.  Noble  Young  testifies  that  a  few  days  after  defendant's 
entrance  into  the  prison— a  time  not  definitely  fixed— he  told 
him  he  was  inspired  to  do  the  act,  but  qualified  it  by  saying  that 
if  the  president  should  die  he  would  be  confirmed  in  his  belief  that 
it  was  an  inspiration  ;  but  if  not,  perhaps  not. 

The  emphatic  manner  in  which,  in  both  the  papers  delivered 
to  Gen.  Reynolds,  the  defendant  declared  that  the  assassina- 
tion was  his  own  conception  and  execution,  and  whether  right  or 
wrong  he  took  the  entire  responsibility,  his  detailed  description 
of  the  manner  in  which  the  idea  occurred  to  him,  and  how  it  was 
strengthened  by  his  reading,  etc.,  and  his  omission  to  state  any- 
thing about  a  direct  inspiration  from  the  Deity  at  that  time,  are 
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all  circumstances  to  be  considered  by  you  on  the  question  whether 
he  then  held  that  idea. 

On  the  other  hand,  you  have  the  prisoner's  testimony  in  which 
he  now  asserts  that  he  conceived  himself  to  be  under  an  inspira- 
tion at  the  time.  He  also  advanced  this  claim  in  hus  interviews 
with  the  expert  witnesses  shortly  before  the  trial. 

It  becomes  necessary,  then,  to  examine  the  case  on  the  as- 
sumption that  the  prisoner's  testimony  may  be  true,  and  to  as- 
certain from  his  declaration  and  testimony  what  kind  of  inspira- 
tion it  is  which  he  thius  asserts. 

According  to  the  testimony  of  Dr.  Strong,  he  inquired  of  the 
defendant  if  he  claimed  to  have  had  any  direct  revelation  from 
heaven,  and  the  answer  was  that  he  did  not  believe  in  any  such 
nonsense. 

According  to  Dr.  McDonald,  who  interviewed  the  prisoner 
on  the  13th  of  November,  he  did  not  then,  in  terms,  speak  of  his 
idea  of  removing  the  president  as  an  inspiration,  but  as  a  concep- 
tion of  his  own,  and  said  that,  after  conceiving  the  idea,  he  tried 
to  put  it  aside ;  that  it  was  repulsive  to  him  at  first ;  that  he 
waited  a  week  or  two,  thinking  over  it  and  waiting  for  the  Al- 
mighty to  interfere.  He  had  conceived  the  idea  himself,  but  he 
wished  the  Almighty  to  have  the  opportunity  of  interfering  to 
prevent  its  execution ;  and  at  the  end  of  two  weeks,  no  interfer- 
ence coming  from  the  Almighty,  he  formed  the  deliberate  purpose 
of  executing  the  act,  etc. 

According  to  the  testimony  of  Dr.  Gray,  the  prisoner  said  that 
he  had  received  no  instructions,  heard  no  voice  of  God,  saw  no 
vision  in  the  night,  or  at  any  time;  that  the  idea  came  into  his 
own  mind  first,  and  after  thinking  over  it  and  reading  the  papers, 
when  he  arrived  at  the  conclusion  to  do  the  act,  he  believed  then 
it  was  a  right  act,  and  was  justified  by  the  political  situation. 

When  asked  how  he  could  apply  this  as  an  instruction  from 
the  Deity,  he  said  it  was  a  prassure  of  the  Deity ;  that  this  duty 
of  doing  it,  as  he  claimed,  had  pressed  him  to  it. 

Again,  he  said  he  had  not  connected  the  Deity  with  the  incep- 
tion and  development  of  the  act ;  that  it  was  his  own.  He  did  not 
get  the  inspiration  until  the  time  came  for  it,  and  that  the  inspir- 
ation came  when  he  had  reached  the  conclusion  and  determin- 
ation to  do  the  act. 
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Perhaps  the  most  remarkable  of  the  prisoner's  statements  to  Dr. 
Gray  was  that  at  the  very  time  when  he  was  planning  the  assassi- 
nation, he  was  also  devising  a  theory  of  insanity  which  should 
be  his  defense,  which  theory  was  to  be  that  he  believed  the  act  of 
killing  was  an  inspired  act. 

Perhaps  equally  remarkable  was  the  prisoner's  theory  pro- 
pounded in  this  conversation,  viz.,  that  he  was  not  medically  in- 
sane, but  legally  so,  i.  e.,  irresponsible,  because  the  act  was  done 
without  malice. 

Finally,  on  this  subject,  you  have  the  defendant's  own  testi- 
mony. 

He  does  not  profess  to  have  had  any  visions  or  direct  revela- 
tion or  distorted  conception  of  facts. 

But  he  says  that  while  pondering  over  the  political  situation 
the  idea  suddenly  occurred  to  him  that  if  the  president  were  out 
of  the  way  the  dissensions  of  his  party  would  be  healed ;  that  he 
read  the  papers  with  an  eye  on  the  possibility  of  the  president's 
removal  and  the  idea  kept  pressing  on  him ;  that  he  was  horrified ; 
kept  throwing  it  off ;  did  not  want  to  give  it  attention ;  tried  to 
shake  it  off ;  but  it  kept  growing  upon  him,  so  that  at  the  end  of 
two  weeks  his  mind  was  thoroughly  fixed  as  to  the  necessity  for 
the  president's  removal  and  the  divinity  of  the  inspiration.  He 
never  had  the  slightest  doubt  of  the  divinity  of  the  inspiration 
from  the  1st  of  June.  He  kept  praying  about  it,  and  that  if 
it  was  not  the  Lord's  will  that  he  should  remove  the  president 
there  would  be  some  way  by  which  His  providence  would  inter- 
cept the  act.  He  kept  reading  the  newspapers,  and  his  inspira- 
tion was  being  confirmed  every  day,  and  since  the  1st  day  of 
June  he  has  never  had  a  doubt  about  the  divinity  of  the  act. 

In  the  crass-examination  he  said:  If  the  political  necessity 
had  not  existed  the  president  would  not  have  been  removed- 
there  would  have  been  no  necessity  for  the  inspiration.  About 
the  1st  of  June  he  made  up  his  mind  as  to  the  inspiration  of  the 
act,  and  the  necessity  for  it ;  from  the  16th  of  June  to  the  2d  of 
July  he  prayed  that  if  he  was  wrong,  the  Deity  would  stop  him 
by  HLs  providence ;  in  May  it  was  an  embryo  inspiration — a  mere 
impression  that  possibly  it  might  have  to  be  done ;  he  was  doubt- 
ing whether  it  was  the  Deity  that  was  inspiring  him,  and  was 
praying  that  the  Deity  would  not  let  him  make  a  mistake  about 
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it;  and  that  at  last  it  was  the  Deity,  and  not  he,  who  killed  the 
president. 

Again,  the  confirmation  that  it  was  the  Deity,  and  not  the  devil, 
who  inspired  the  idea  of  removing  the  president,  came  to  him  in 
the  fact  that  the  newspapers  were  all  denouncing  the  president. 
He  saw  that  the  political  situation  required  the  removal  of  the 
president,  and  that  is  the  way  he  knew  that  his  intended  act  was 
inspired  by  the  Deity;  but  for  the  political  situation,  he  would 
have  thought  that  it  came  from  the  devil. 

This  is  the  substance  of  all  that  appears  in  the  case  on  the  sub- 
ject of  inspiration. 

It  is  proper  to  call  your  attention  to  some  variations  in  the 
prisoner's  statements  at  different  times. 

In  two  of  the  papers  of  July  he  says  it  was  his  own  conception, 
and  he  took  the  entire  responsibility. 

In  the  conversations  reported  by  Dr.  Gray,  in  November,  he  did 
not  connect  the  Deity  with  the  inception  of  the  act.  The  concep- 
tion was  his  own,  and  the  inspiration  came  after  he  made  up  his 
mind ;  but  he  does  not  explain  what  he  meant  by  the  inspiration, 
unless  it  was  that  it  was  a  pressure  upon  him,  or,  as  he  expresses 
it,  the  duty  of  doing  it  was  pressing  upon  him. 

In  his  testimony  he  disclaims  all  responsibility,  while  he  still 
speaks  of  the  idea  of  removing  the  president  as  an  impression 
which  arose  in  his  own  mind  first.  He  says  that  in  his  reflections 
about  it  he  debated  with  himself  whether  it  came  from  the  Deity 
or  the  devil ;  prayed  that  God  would  prevent  it  if  it  was  not  His 
will ;  and  finally  made  up  his  mind,  from  a  consideration  of  the 
political  situation,  that  it  was  inspired  by  Him. 

On  all  this  the  (luestion  for  you  is,  whether,  on  the  one  hand, 
the  idea  of  killing  the  president  first  prasented  itself  to  the  de- 
fendant in  the  shape  of  a  command  or  inspiration  of  the  Deity, 
in  the  manner  in  which  insane  delusions  of  that  kind  arise,  of 
which  you  have  heard  much  in  the  testimony;  or,  on  the  other 
hand,  it  was  a  conception  of  his  own,  followed  out  to  a  resolution 
to  act;  and  if  he  thought  at  all  about  inspiration,  it  was  simply 
a  speculation  or  theory,  or  theoretical  conclusion  of  his  own  mind, 
drawn  from  the  expediency  or  necessity  of  the  act.  that  his  pre- 
viously-conceived ideas  were  inspired. 

If  the  latter  is  a  correct  representation  of  his  state  of  mind  it 
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would  show  nothing  more  than  one  of  the  same  vagaries  of  rea- 
soning that  I  have  already  characterized  as  furnishing  no  excuse 
for  crime. 

Unquestionably  a  man  may  be  insanely  convinced  that  he  is 
inspired  by  the  Almighty  to  do  an  act,  to  a  degree  that  will  de- 
stroy his  responsibility  for  the  act. 

But,  on  the  other  hand,  he  cannot  escape  responsibility  by  bap- 
tizing his  own  spontaneous  conceptions  and  reflections  and  delib- 
erate resolves  with  the  name  of  inspiration. 

On  the  direct  question  whether  the  prisoner  knew  that  he  was 
doing  wrong  at  the  time  of  the  killing,  the  only  direct  testimony 
is  his  own,  to  the  contrary  effect. 

One  or  two  circumstances  may  be  suggested  as  throwing  some 
light  on  the  question. 

The  declaration  that,  right  or  wrong,  he  took  the  responsibility, 
made  shortly  afterwards,  may  afford  some  indication  whether 
the  question  of  wrong  had  suggested  itself.  And  his  testimony 
that  he  was  horrified  when  the  idea  of  assassination  first  occurred 
to  him,  and  he  tried  to  put  it  away,  is  still  more  pertinent. 

His  statement,  testified  to  by  Dr.  Gray,  that  he  was  thinking 
of  the  defense  of  inspiration  while  the  assassination  was  being 
planned,  tends  to  show  a  knowledge  of  the  legal  consequences  of 
the  killing.  His  present  statement,  that  no  punishment  would 
be  too  quick  or  severe  for  him  if  he  killed  the  president  otherwise 
than  as  agent  of  the  Deity,  shows  a  present  knowledge  of  the 
wrongfulness  of  the  act  in  itself;  but  this  declaration  is  of  value 
on  this  question  of  knowledge,  only  in  case  you  should  believe 
that  he  had  the  same  appreciation  of  the  act  at  the  time  of  its 
commission  and  disbelieve  his  story  about  the  inspiration. 

I  have  said  nearly  all  that  I  need  say  on  the  subject  of  insane 
delusion. 

The  answer  of  the  English  judges,  that  I  have  referred  to,  has 
not  been  deemed  entirely  satisfactory,  and  the  courts  have  settled 
down  upon  the  question  of  knowledge  of  right  and  wrong  as  to 
the  particular  act,  or  rather  the  capacity  to  know  it,  as  the  test 
of  responsibility ;  and  the  question  of  insane  delu.sion  is  only  im- 
portant as  it  throws  light  upon  the  question  of  knowledge  of,  or 
capacity  to  know,  the  right  and  wrong. 

If  a  man  is  under  an  insane  delusion  that  another  is  attempting 
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his  life,  and  kills  him  in  self-defense,  he  does  not  know  that  he  is 
committing  an  unnecessary  homicide.  If  a  man  insanely  believes 
that  he  has  a  command  from  the  Almighty  to  kill,  it  is  difficult 
to  understand  how  such  a  man  can  know  that  it  is  wrong  for 
him  to  do  it.  A  man  may  have  some  other  insane  delusion  which 
would  be  quite  consistent  with  a  knowledge  that  such  an  act  Ls 
wrong— such  as,  that  he  had  received  an  injury— and  he  might 
kill  in  revenge  for  it  knowing  that  it  would  be  wrong. 

And  I  have  dwelt  upon  the  question  of  insane  delusion,  simply 
because  evidence  relating  to  that  is  evidence  touching  the  de- 
fendant's power,  or  want  of  power,  from  mental  dusease,  to  dis- 
tinguish between  right  and  wrong,  as  to  the  act  done  by  him, 
which  is  the  broad  question  for  you  to  determine,  and  because 
that  is  the  kind  of  evidence  on  this  question  which  is  relied  on  by 
the  defense. 

It  has  been  argued  with  great  force,  on  the  part  of  the  defend- 
ant, that  there  are  a  great  many  things  in  his  conduct  which 
could  never  be  expected  of  a  sane  man,  and  which  are  only  ex- 
plainable on  the  theory  of  insanity.  The  very  extravagance  of 
his  expectations  in  connection  with  this  deed— that  he  would  be 
protected  by  the  men  he  was  to  benefit,  would  be  applauded  by 
the  whole  country  when  his  motives  were  made  known— has  been 
dwelt  upon  as  the  strongest  evidence  of  unsoundness. 

Whether  this  and  other  strange  things  in  his  career  are  really 
indicative  of  partial  insanity,  or  can  be  accounted  for  by  ignor- 
ance of  men,  exaggerated  egotism,  or  perverted  moral  sense,  might 
be  a  question  of  difficulty.  And  difficulties  of  this  kind  you  might 
find  very  perplexing,  if  you  were  compelled  to  determine  the 
question  of  insanity  generally,  without  any  rule  for  your  guid- 
ance. 

But  the  only  safe  rule  for  you  is  to  direct  your  reflections  to 
the  one  question  which  is  the  test  of  criminal  responsibility,  and 
which  has  been  so  often  repeated  to  you,  viz.,  whether,  whatever 
may  have  been  the  prisoner's  singularities  and  eccentricities,  he 
possessed  the  mental  capacity,  at  the  time  the  act  was  committed, 
to  know  that  it  was  wrong,  or  was  deprived  of  that  capacity  by 
mental  disease. 

In  all  ihis  matter  there  w  one  important  distinction  that  you 
must  not  lose  sight  of,  and  you  are  to  decide  how  far  it  is  appli- 
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cable  to  this  case.  It  is  the  distinction  between  mental  and  moral 
obliquity;  between  a  mental  incapacity  to  understand  the  distinc- 
tions between  right  and  wrong,  and  a  moral  indifference  and  in- 
sensibility to  those  distinctions.  The  latter  results  from  a  blunted 
conscience,  a  torpid  moral  sense  or  depravity  of  heart;  atid  some- 
times we  are  not  inapt  to  mistake  it  for  evidence  of  something 
wrong  in  the  mental  constitution.  We  have  probably  all  known 
men  of  more  than  the  average  of  mental  endowments,  whose  whole 
lives  have  been  marked  by  a  kind  of  moral  obliquity  and  appar- 
ent absence  of  the  moral  sense.  We  have  known  others  who  have 
first  yielded  to  temptation  with  pangs  of  remorse,  but  each  trans- 
gression became  easier,  until  dishonesty  became  a  confirmed  habit, 
and  at  length  all  sensitiveness  of  conscience  disappeared. 

When  we  see  men  of  seeming  intelligence  and  of  better  ante- 
cedents reduced  to  this  condition,  we  are  prone  to  wonder  whether 
the  balance-wheels  of  the  intellect  are  not  thrown  out  of  gear. 
But  indifference  to  what  is  right  is  not  ignorance  of  it,  and  de- 
pravity is  not  in.sanity,  and  we  must  be  careful  not  to  mistake 
moral  perversion  for  mental  disease. 

Whether  it  is  true  or  not  that  insanity  is  a  disease  of  the  physi- 
cal organ,  the  brain,  it  is  clearly  in  one  sense  a  disease,  when  it 
attacks  a  man  in  hLs  maturity.  It  involves  a  departure  from 
his  normal  and  natural  condition.  And  this  is  the  reason  why 
an  inquiry  into  the  man's  previous  condition  is  so  pertinent,  be- 
cause it  tends  to  show  whether  what  is  called  an  act  of  insanity 
is  the  natural  outgrowth  of  his  disposition  or  is  utterly  at  war  with 
it,  and  therefore  indicates  an  unnatural  change. 

A  man  who  is  represented  as  having  been  always  an  affection- 
ate parent  and  husband,  suddenly  kills  wife  and  child.  This  is 
something  so  unnatural  for  such  a  man  that  a  suspicion  of  his 
insanity  arises  at  once.  On  further  inquiry  we  learn  that  instead 
of  being  as  represented,  the  man  was  always  passionate,  violent, 
and  brutal  in  his  family.  We  then  see  that  the  act  was  the  proba- 
ble result  of  his  bad  passions,  and  not  of  a  disordered  mind. 

Hence  the  importance  of  viewing  the  moral  as  well  as  intellect- 
ual side  of  the  man,  in  the  effort  to  solve  the  question  of  sanity. 

That  evidence  on  this  subject  is  proper  was  held  by  the  su- 
preme judicial  court  of  New  Hampshire  in  State  v.  Jones,  50  N. 
H.  Judge  Ladd  said:    "The  history  of  the  defendant  and  evi- 
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(lence  of  his  conduct  at  various  times  during  a  period  of  many 
years  before  the  act  for  which  he  was  tried,  tending  to  show  his 
temper,  disposition,  and  character,  were  admitted  against  his 
objection.  It  was  for  the  jury  to  say  whether  the  act  was  the 
product  of  insanity,  or  the  naturally  malignant  and  vicious  heart. 
The  condition  of  the  man's  mind,  whether  healthy  or  diseased, 
was  the  very  matter  in  issue.  This  must  be  determined  in  some 
way  or  other  from  external  manifestations  as  exhibited  in  his 
conduct.  To  know  whether  an  act  is  the  product  of  a  diseased 
mind  it  is  important  to  ascertain,  if  possible,  how  the  same  mind 
acts  in  a  state  of  health.  The  condition  of  sanity  or  insanity 
shown  to  exist  at  one  time  is  presumed  to  continue.  For  these 
reasons  and  others,  which  I  have  not  thought  it  necessary  to  en- 
large upon,  it  would  seem  that  evidence  tending  to  show  de- 
fendant's mental  and  moral  character  and  condition  for  many 
years  before  the  act,  was  properly  received." 

It  was  upon  the  principle  enunciated  in  this  case  that  evidence 
was  received  in  the  present  case  tending  to  show  the  moral  char- 
acter of  the  accused,  and  oflFered  for  the  purpose  of  showing  that 
eccentricities  relied  on  as  proof  of  unsound  mind  were  accounted 
for  by  want  of  moral  principle. 

From  the  materials  that  have  been  presented  to  you  two  pict- 
ures have  been  drawn  by  counsel. 

The  one  represents  a  youth  of  more  than  the  average  of  men- 
tal endowments,  surrounded  by  certain  demoralizing  influences 
at  a  time  when  his  character  was  being  developed;  starting  in 
life  without  resources,  but  developing  a  vicious  sharpness  and 
cunning;  conceiving  " entei-prises  of  great  pith  and  moment," 
that  indicated  unusual  forecast,  though  beyond  his  resources; 
consumed  all  the  while  by  insatiate  vanity  and  craving  for  noto- 
riety; violent  in  temper,  selfi.sh  in  disposition,  immoral,  and  dis- 
honest in  every  direction ;  leading  a  life,  for  years,  of  hypocrisy, 
swindling,  and  fraud;  and  finally,  as  the  culmination  of  a  de- 
praved career,  working  himself  into  a  resolution  to  startle  the 
country  with  a  crime  that  would  secure  him  a  bad  eminence,  and, 
perhaps,  a  future  reward. 

The  other  represents  a  youth  born,  as  it  were,  under  malign 
influences,  the  child  of  a  diseased  mother,  and  a  father  subject 
to  religious  delusions;  deprived  of  his  mother  at  an  early  age; 
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reared  in  retirement  and  under  the  influence  of  fanatical  relig- 
ious views;  subsequently,  with  his  mind  filled  with  fanatical 
theories,  laimched  upon  the  world  with  no  guidance  save  his  own 
impulses;  then  evincing  an  incapacity  for  any  continuous  occu- 
pation; changing  from  one  pursuit  to  another— now  a  lawyer, 
now  a  religionist,  now  a  politican— unsuccessful  in  all;  full  of 
wild  impracticable  schemes,  for  which  he  had  neither  resources 
nor  ability ;  subject  to  delusions  about  his  abilities  and  prospects 
of  success,  and  his  relations  with  others;  his  mind  incoherent 
and  incapable  of  reasoning  connectedly  on  any  subject;  withal, 
amiable,  gentle,  and  not  aggressive,  but  the  victim  of  surround- 
ing influences,  with  a  mind  so  weak  and  a  temperament  so  im- 
pressible that,  under  the  excitement  of  political  controversy,  he 
became  frenzied  and  insanely  deluded,  and  thereby  impelled  to 
the  commission  of  a  crime,  the  guilt  of  which  he  could  not,  at  the 
moment,  understand. 

It  is  for  you  to  determine  which  of  these  is  the  portrait  of  the 
accused.     *     *     * 

And  now,  to  sum  up  all  that  I  have  said,  in  a  few  words: 

If  you  find  from  the  whole  evidence  that,  at  the  time  of  the 
commission  of  the  homicide,  the  prisoner,  in  consequence  of 
disease  of  mind,  was  laboring  under  such  a  defect  of  his  reason 
that  he  was  incapable  of  understanding  what  he  was  doing,  or 
that  it  was  urrong,—as,  for  example,  if  he  was  under  an  insane 
delusion  that  the  Almighty  had  commanded  him  to  do  the  act, 
and  in  consequence  of  that  he  was  incapable  of  seeing  that  it  was 
a  wrong  thing  to  do, — then  he  was  not  in  a  responsible  condition 
of  mind,  and  was  an  object  of  compassion,  and  not  of  justice, 
and  ought  to  be  now  acquitted. 

On  the  other  hand,  if  you  find  that  he  was  under  no  insane 
delusion,  such  as  I  have  described,  hut  had  possession  of  his  fac- 
ulties and  the  power  to  know  that  his  act  was  wrong,  and  of  his 
own  free  wUl  deliberately  conceived,  planned,  and  executed  this 
homicide,  then,  whether  his  motive  was  personal  vindictiveness 
or  political  animosity,  or  a  desire  to  avenge  a  supposed  political 
wro7ig,  or  a  morbid  desire  for  notoriety,  or  fanciful  ideas  of 
patriotism  or  of  the  Divine  will,  or  you  are  unable  to  discover 
any  motive  at  all,  the  act  is  simply  murder,  and  it  is  your  duty 
to  find  him  guilty. 
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81  Ala.  577.     1887. 

SoMERViLLE,  J.  In  this  case  the  defendants  have  been  con- 
victed of  the  murder  of  l^ennett  Parsons,  by  shooting  him  with 
a  gim,  one  of  the  defendants  being  the  wife  and  the  other  the 
daughter  of  the  deceased.  The  defense  set  up  in  the  trial  was 
the  plea  of  insanity,  the  evidence  tending  to  show  that  the 
daughter  was  an  idiot,  and  the  mother  and  wife  a  lunatic,  sub- 
ject to  insane  delusions,  and  that  the  killing  on  her  part  was 
the  offspring  and  product  of  those  delusions. 

The  rulings  of  the  court  raise  some  questions  of  no  less  dif- 
ficulty than  of  interest,  for,  as  observed  by  a  distinguished 
American  judge,  "of  all  medico-legal  questions,  those  connected 
with  insanity  are  the  most  difficult  and  perplexing."  Per  Dil- 
lon, C.  J.,  in  State  v.  Felter,  35  Iowa  67.  It  has  become  of  late 
a  matter  of  comment  among  intelligent  men,  including  the  most 
advanced  thinkers  in  the  medical  and  legal  profassions,  that  the 
deliverances  of  the  law  courts  on  this  branch  of  our  jurispru- 
dence have  not  heretofore  been  at  all  satisfactory,  either  in  the 
soundness  of  their  theories,  or  in  their  practical  application.  The 
earliest  English  decisions,  striving  to  establish  rules  and  tests 
on  the  subject,  including  alike  the  legal  rules  of  criminal  and 
civil  responsibility,  and  the  supposed  tests  of  the  existence  of 
the  disease  of  insanity  itself,  are  now  admitted  to  have  been  de- 
plorably erroneous,  and,  to  say  nothing  of  their  vacillating  char- 
acter, have  long  since  been  abandoned.  The  views  of  the  ablest 
of  the  old  text  writers  and  sages  of  the  law  were  equally  con- 
fused and  uncertain  in  the  treatment  of  these  subjects,  and  they 
are  now  entirely  exploded.  Time  ivas  in  the  history  of  our  laws 
that  the  veriest  lunatic  was  debarred  from  pleading  his  provi- 
dential affliction  as  a  defense  to  Ins  contracts.  It  was  said,  in 
justification  of  so  absurd  a  rule,  that  no  one  could  be  permitted 
to  stidtify  himself  by  pleading  his  own  disability.  So  great  a 
jurist  as  Lord  Coke,  in  his  attempted  classification  of  madmen, 
laid  down  the  legal  rule  of  criminal  responsibilitg  to  be  that  one 
should  '' wholly  have  lost  his  memory  and  understanding" :  as  to 
which  Mr.  ErsJcine,  when  defending  Hadfield  for  shooting  the 
King,  in  the  year  1800,  justly  observed:     ''No  such   madman 
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ever  existed  in  the  world."  After  this  great  and  historical  case, 
the  existence  of  delusion  promised  for  a  while  to  become  the  sole 
test  of  insanity,  and  acii)ig  under  the  duress  of  such  delusion  was 
recognized  in  effect  as  the  legal  rule  of  responsibility.  Lord 
Kenyon,  after  ordering  a  verdict  of  acquittal  in  that  case,  de- 
clared with  emphasis  that  there  was  "no  doubt  on  earth"  the  law 
was  correctly  stated  in  the  argument  of  counsel.  But,  as  it  was 
soon  discovered  that  insanity  often  existed  without  delusions,  as 
well  as  delusions  ivithout  insanity,  this  view  was  also  abandoned. 
Lord  Hale  had  before  declared  that  the  rule  of  responsibility  was 
measured  by  the  mental  capacity  possessed  by  a  child  fourteen 
years  of  age,  and  Mr.  Justice  Tracy,  and  other  judges,  had  ven- 
tured to  decide  that,  to  be  nonpunishablc  for  alleged  acts  of 
crime,  "a  man  must  be  totally  deprived,  of  his  understanding  and 
memory,  so  as  not  to  know  what  he  was  doing— no  more  than  an 
infant,  a  brute,  or  a  wild  beast."— Arnold's  case,  16  How.  St. 
Tr.  764.  All  these  rides  have  necessarily  been  discarded  in  mod- 
ern times  in  the  light  of  the  new  scientific  knowledge  acquired  by 
a  more  thorough  study  of  the  disease  of  insanity.  In  Belling- 
ham's  Case,  decided  ifi  1812,  by  Lord  Mansfield  at  the  Old  Bailey 
(Coll.  on  Lun.  630),  the  test  was  held  to  consist  in  a  knowledge 
that  murder,  the  crime  there  committed,  was  "against  the  laws 
of  God  and  nature,"  thus  meaning  an  ability  to  distinguish  be- 
tween right  and  wrong  in  the  abstract.  This  rule  was  not  ad- 
hered to,  but  seems  to  have  been  modified  so  as  to  make  the  test 
rather  a  knowledge  of  right  and  wrong  as  applied  to  the  par- 
ticular act. — Lawson  on  Insanity,  231,  §  7  ef  seq.  The  great 
leading  case  on  this  subject  in  England,  is  McNaghten's  case,  de- 
cided in  1843  before  the  English  House  of  Lords,  10  CI.  &  F.  200; 
S.  C,  2  Lawson' s  Cr.  Def.  150.  It  was  decided  by  the  judges  in 
that  case,  that,  in  order  to  entitle  the  accused  to  acquittal,  it  must 
be  clearly  proved  that,  at  the  time  of  committing  the  offense,  he 
was  laboring  under  such  a  defect  of  reason,  from  disease  of  the 
mind,  as  not  to  know  the  nature  and  quality  of  the  act  he  was 
doing,  or,  if  he  did,  not  to  know  that  what  he  was  doing  was 
wrong.  This  rule  is  commonly  supposed  to  have  heretofore  been 
adopted  by  this  court,  and  has  been  followed  by  the  general  cur- 
rent of  American  adjudications.— Bosw ell  v.  The  State,  63  Ala. 
307;  S.  C,  35  Amer.  Rep.  20;  S.  C,  2  Lawson's  Cr.  Def.  352; 
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McAllister  v.  State,  17  Ala.  434;  Lawso7i  on  Insanity,  219-221, 
231. 

In  view  of  these  conflicting  decisions  and  of  the  new  light 
thrown  on  the  disease  of  insanity  by  the  discoveries  of  modern 
psychological  medicine,  the  courts  of  the  country  may  well  hesi- 
tate before  blindly  following  in  tlie  unsteady  footsteps  found 
upon  the  old  sandstones  of  our  common  law  jurisprudence  a  cen- 
tuiy  ago.  The  trial  court,  with  prudent  propriety,  followed  the 
previous  decisions  of  this  court,  the  correctness  of  which,  as  to 
this  subject,  we  are  now  requested  to  review. 

We  do  not  hesitate  to  say  that  we  re-open  the  discussion  of 
this  subject  with  no  little  reluctance,  having  long  hesitated  to 
disturb  our  past  decisions  on  this  branch  of  the  law.  Nothing 
could  induce  us  to  do  so  except  an  imperious  sense  of  duty,  which 
has  been  excited  by  a  protracted  investigation  and  study,  im- 
pressing our  minds  with  the  conviction  that  the  law  of  insanity 
as  declared  by  the  courts  on  many  points,  and  especially  the  rule 
of  criminal  accountability,  and  the  assumed  tests  of  dlsea^^e,  to 
that  extent  which  confers  legal  irresponsibility,  have  not  kept 
{)ace  with  the  progress  of  thought  and  discovery,  in  the  present 
advanced  stages  of  medical  science.  Though  science  has  led  the 
way,  the  courts  of  England  have  declined  to  follow,  as  shown  by 
their  adherence  to  the  rulings  in  McNaghten's  case,  emphasized 
by  the  strange  declaration  made  by  the  Lord  Chancellor  of  Eng- 
land, in  the  House  of  Lords,  on  so  late  a  day  as  March  11,  1862, 
that  "the  introduction  of  medical  opinions  and  medical  theories 
into  this  subject  has  proceeded  upon  the  vicious  principle  of  con- 
sidering insanity  as  a  disease!" 

It  is  not  surprising  that  this  state  of  affairs  has  elicited  from 
a  learned  law  writer,  who  treats  of  this  subject,  the  humiliating 
declaration,  that,  under  the  influence  of  these  ancient  theories, 
"the  memorials  of  our  jurisprudence  are  written  all  over  with 
eases  in  which  those  who  are  now  understood  to  have  been  in- 
sane, have  been  executed  as  criminals."—!  Bish.  Cr.  Law  (7th 
Ed.),  §  390.  There  is  good  reason,  both  for  this  fact,  and  for 
the  existence  of  unsatisfactory  rules  on  this  subject.  In  what 
we  say  we  do  not  intend  to  give  countenance  to  acquittals  of 
criminals,  frequent  examples  of  which  have  been  witnessed  in 
modern  times,  based  on  the  doctrine  of  moral  or  emotional  in- 
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sanity,  unconnected  with  mental  disease,  which  is  not  yet  suffi- 
ciently supported  by  psychology,  or  recognized  by  law  as  an  ex- 
cuse for  crime.— Bosw ell's  case,  supra;  1  Whar.  Cr,  Law  (9th 
Ed.),  §  43. 

In  ancient  times,  lunatics  were  not  regarded  as  "unfortunate 
sufferers  from  disease,  but  rather  as  subjects  of  demoniacal  pos- 
session, or  as  self-made  victims  of  evil  pa,ssions."  They  were  not 
cared  for  humanely  in  asylums  and  hospitals,  but  were  incarcer- 
ated in  jails,  punished  with  chains  and  stripes,  and  often  sen- 
tenced to  death  by  burning  or  the  gibbet.  When  put  on  their 
trial,  the  issue  before  the  court  then  was  not  as  now.  If  ac- 
quitted, they  could  only  be  turned  loose  on  the  community  to 
repeat  their  crimes  without  molestation  or  restraint.  They  could 
not  be  committed  to  hospitals,  as  at  the  present  day,  to  be  kept 
in  custody,  cared  for  by  medical  attention,  and  often  cured.  It 
was  not  until  the  beginning  of  the  present  century  that  the  pro- 
gress of  Christian  civilization  asserted  iself  by  the  exposure  of 
the  then  existing  barbarities,  and  that  the  outcry  of  philanthro- 
pists succeeded  in  eliciting  an  investigation  of  the  British  Parlia- 
ment looking  to  their  suppression.  Up  to  that  period  the  medical 
treatment  of  the  insane  is  known  to  have  been  conducted  upon  a 
basis  of  ignoiance,  inhumanity,  and  empiricism.— Amer.  Cyclop., 
Vol.  9  (1874),  title,  Insanity.  Being  punished  for  wickedness, 
rather  than  treated  for  disease,  this  is  not  surprising.  The  ex- 
posure of  these  evils  not  only  led  to  the  establishment  of  that 
most  beneficent  of  modem  civilized  charities — the  Hospital  and 
Asylum  for  the  Insane— but  also  furnished  hitherto  unequalled 
opportunities  to  the  medical  profession  of  investigating  and 
treating  insanity  on  the  pathological  basis  of  its  being  a  disease 
of  the  mind.  Under  these  new  and  more  favorable  conditions 
the  medical  jurisprudence  of  insanity  has  assumed  an  entirely 
new  phase.  The  nature  and  exciting  causes  of  the  disease  have 
been  thoroughly  studied  and  more  fully  comprehended.  The 
result  is  that  the  "right  and  wrong  test,"  as  it  is  sometimes 
called,  which,  it  must  be  remembered,  itself  originated  with  the 
medical  profession,  in  the  mere  dawn  of  the  scientific  knowledge 
of  insanity,  has  been  condemned  by  the  great  current  of  modern 
medical  authorities,  who  believe  it  to  be  "founded  on  an  ignor- 
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ant  and  imperfect  view  of  the  disease."  Encye.  Brit.,  Vol.  15 
(9th  Ed.),  title,  Insanity. 

The  question  then  presented  seems  to  be,  whether  an  old  rule 
of  legal  responsibility  shall  be  adhered  to,  based  on  theories  of 
physicians  promulgated  a  hundred  years  ago,  which  refuse  to 
recognize  any  evidence  of  insanity,  except  the  single  test  of  men- 
tal capacity  to  distinguish  right  and  wrong— or  whether  the 
courts  will  recognize  as  a  possible  fact,  if  capable  of  proof  by 
clear  and  satisfactory  testimony,  the  doctrine,  now  alleged  by 
those  of  the  medical  profession  who  have  made  insanity  a  special 
subject  of  investigation,  that  the  old  test  is  wrong,  and  that  there 
is  no  single  test  by  which  the  existence  of  the  disease,  to  that 
degree  which  exempts  from  punishment,  can  in  every  case  be  in- 
fallibly detected.  The  inquiry  must  not  be  unduly  obstructed  by 
the  doctrine  of  stare  decisis,  for  the  life  of  the  common  law  sys- 
tem and  the  hope  of  its  permanency  consist  largely  in  its  power 
of  adaptation  to  new  scientific  discoveries,  and  the  requirements 
of  an  ever  advancing  civilization.  There  is  inherent  in  it  the  vital 
principle  of  juridicial  evolution,  which  preserves  itself  by  a 
constant  struggle  for  approximation  to  the  highest  practical  wis- 
dom. It  is  not  like  the  laws  of  the  Medes  and  Persians,  which 
could  not  be  changed.  In  establishing  any  new  rule,  we  should 
strive,  however,  to  have  proper  regard  for  two  opposite  aspects 
of  the  subject,  lest,  in  the  words  of  Lord  Hale,  "on  one  side, 
there  be  a  kind  of  inhumanity  towards  the  defects  of  human 
nature;  or,  on  the  other,  too  great  indulgence  to  great  crimes." 

It  is  everywhere  admitted,  and  as  to  this  there  can  be  no  doubt, 
that  an  idiot,  lunatic,  or  other  person  of  diseased  mind,  who  is 
afflicted  to  such  extent  as  not  to  know  whether  he  is  doing  right 
oir  wrong,  is  not  punishable  for  any  act  which  he  may  do  while  in 
that  state. 

Can  the  courts  justly  say,  however,  that  the  only  test  or  rule 
of  responsibility  in  criminal  cases  is  the  power  to  distinguish 
right  from  wrong,  whether  in  the  abstract,  or  as  applied  to  the 
particular  case?  Or  may  there  not  be  insane,  persons,  of  a  dis- 
eased brain,  who,  while  capable  of  perceiving  the  difference  be- 
tween right  and  wrong,  are,  as  matter  of  fact,  so  far  under  tJie 
duress  of  such  disease  as  to  destroy  the  power  to  choose  between 
right  and  wrong?     Will  the  courts  assume  as  a  fact,  not  to  be 
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rebutted  by  any  amount  of  evidence,  or  any  new  discoveries  of 
medical  science,  that  there  is,  and  can  be  no  such  state  of  the 
mind  as  that  described  by  a  writer  on  psychological  medicine, 
as  one  "in  which  the  reason  has  lost  its  empire  over  the  passio7is, 
and  the  actions  by  which  they  are  manifested,  to  such  a  degree 
that  the  individual  can  neither  repress  the  former,  nor  abstain 
from  the  latter f"— Dean's  Med.  Jur.  497. 

]\Iuch  confusion  can  be  avoided  in  the  discussion  of  this  sub- 
ject by  separating  the  duty  of  the  jury  from  that  of  the  court  in 
the  trial  of  a  case  of  this  character.  The  province  of  the  jury 
is  to  determine  facts,  that  of  the  court  to  state  the  law.  The 
rule  in  McNaghton's  case  arrogates  to  the  court,  in  legal  effect 
the  right  to  assert,  as  matter  of  law,  the  following  propositions : 

(1)  That  there  is  but  a  single  test  of  the  existence  of  that 
degree  of  insanity,  such  as  confers  irresponsibility  for  crime. 

(2)  That  there  does  not  exist  any  case  of  such  insanity  in 
which  that  single  test— the  capacity  to  distinguish  right  from 
wrong— does  not  appear. 

(3)  That  all  other  evidences  of  alleged  insanity,  supposed 
by  physicians  and  experts,  to  indicate  a  destruction  of  the  free- 
dom of  the  human  will,  and  the  irresistible  duress  of  one's  actions, 
do  not  destroy  his  mental  capacity  to  .entertain  a  criminal  in- 
tent. 

The  whole  difficulty,  as  justly  said  by  the  Supreme  Judicial 
Court  of  New  Hampshire,  is,  that  "courts  have  midertaken  to 
declare  that  to  be  law  which  is  matter  of  fact."  "If,"  observes 
the  same  court,  "the  tests  of  insanity  are  matters  of  law,  the 
practice  of  allowing  experts  to  testify  what  they  are  should  be 
discontinued;  if  they  are  matters  of  fact,  the  judge  should  no 
longer  testify  without  being  sworn  as  a  witness,  and  showing 
himself  to  be  qualified  to  testify  as  an  expert.  "—State  v.  Pike, 
49  N.  H.  399. 

We  first  consider  what  is  the  proper  legal  rule  of  responsibility 
in  criminal  cases. 

No  one  can  deny  that  there  mast  be  two  constituent  elements 
of  legal  responsibility  in  the  commission  of  every  crime,  and  no 
rule  can  be  just  and  reasonable  which  fails  to  recognize  either 
of  them:  (1)  Capacity  of  intellectual  discrimination;  and  (2) 
freedom  of  will.    Mr.  Wharton,  after  recognizing  this  fundamen- 
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tal  and  obvious  principle,  observes:  "If  there  be  either  incapac- 
ity to  di^stinguish  between  right  and  wrong  as  to  the  particular 
act,  or  delusion  as  to  the  act,  or  inability  to  refrain  from  doing 
the  act,  there  is  no  responsibility."—!  Whar.  Cr.  Law  (9th.  Ed.), 
§  33.  Says  Mr.  Bishop,  in  discussing  this  subject.  "There  can 
not  be,  and  there  is  not,  in  any  locality,  or  age,  a  law  punishing 
men  for  what  they  can  not  avoid."—!  Bish.  Cr.  Law  (7th  Ed.), 
§  383b. 

//,  therefore,  it  he  true,  as  matter  of  fact,  that  the  disease  of 
insanity  can,  in  its  action  on  the  human  brain  through  a  shattered 
nervous  organization,  or  in  any  other  mode,  so  affect  the  mind  as 
to  subvert  the  freedom  of  the  will,  and  thereby  destroy  the  power 
of  the  victim  to  choose  between  the  right  and  wrong,  although  he 
perceive  it — by  which  we  mean  the  power  of  volition  to  adhere 
in  action  to  the  right  and  abstain  from  the  wrong— is  such  a  one 
criminally  responsible  for  an  act  done  under  the  influence  of  such 
controlling  disease?  We  clearly  think  not,  and  such,  we  believe 
to  be  the  just,  reasonable,  and  humane  ride,  towards  which  all 
the  modern  authorities  in  this  country,  legislation  in  England, 
and  the  laws  of  other  civilized  countries  of  the  world,  are  grad- 
ually, but  surely  tending,  as  we  shall  further  on  attempt  more 
fully  to  show. 

"We  next  consider  the  question  as  to  the  probable  existence  of 
&uch  a  disease,  and  the  test  of  its  presence  in  a  given  case. 

It  will  not  do  for  the  courts  to  dogmatically  deny  the  possible 
existence  of  such  a  disease,  or  its  pathological  and  psychical  ef- 
fects, because  this  is  a  matter  of  evidence,  not  of  law,  or  judicial 
cognizance.  Its  existence,  and  effect  on  the  mind  and  conduct 
of  the  patient,  is  a  question  of  fact  to  be  proved,  jast  as  much  as 
the  possible  existence  of  cholera  or  yellow  fever  formerly  was 
before  diseases  became  the  subjects  of  common  knowledge,  or  the 
effects  of  delirium  from  fever,  or  intoxication  from  opium  and 
alcoholic  stimulants  would  be.  The  courts  could,  with  just  as 
much  propriety,  years  ago,  have  denied  the  existence  of  the 
Copernican  system  of  the  universe,  the  efficacy  of  steam  and 
electricity  as  a  motive  power,  or  the  possibility  of  commimica- 
tion  in  a  few  moments  between  the  continents  of  Europe  and 
America  by  the  magnetic  telegraph,  or  that  of  the  instantaneous 
transmission  of  the  human  voice  from  one  distant  citv  to  an- 
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other  by  the  use  of  the  telephone.  These  are  scientific  facts,  first 
discovered  by  experts  before  becoming  matters  of  common  knowl- 
edge. So,  in  like  manner,  must  be  every  other  unknown  scientific 
fact  in  whatever  profession  or  department  of  knowledge.  The 
existence  of  such  a  cerebral  disease,  as  that  which  we  have  de- 
scribed, is  earnestly  alleged  by  the  superintendents  of  insane 
hospitals,  and  other  experts,  who  constantly  have  experimental 
dealings  wdth  the  insane,  and  they  are  permitted  every  day  to 
so  testify  before  juries.  The  truth  of  their  testimony— or  what 
is  the  same  thing,  the  existence  or  non-existence  of  such  a  dis- 
ease of  the  mind— in  each  particular  case,  is  necessarily  a  matter 
for  the  determination  of  the  jury  from  the  evidence. 

So  it  is  equally  obvious  that  the  courts,  can  not,  upon  any  sound 
principle,  undertake  to  say  what  are  the  invariable  or  infallible 
tests  of  such  disease.  The  attempt  has  been  repeatedly  made,  and 
has  proved  a  confessed  failure  in  practice.  "Such  a  test,"  says 
Mr.  Bihop,  "has  never  been  found,  not  because  those  who  have 
searched  for  it  have  not  been  able  and  diligent,  but  because  it 
does  not  exist."— 1  Bish.  Cr.  Law  (7th  Ed.),  §  381.  In  this  con- 
clusion. Dr.  Ray,  in  his  learned  work  on  the  Medical  Jurispru- 
dence of  Insanity,  fully  concurs— Ray's  Med.  Jur.  Ins.  p.  39. 
The  symptoms  and  causes  of  insanity  are  so  variable,  and  its 
pathology  so  complex,  that  no  two  cases  may  be  just  alike.  "The 
fact  of  its  existence,"  says  Dr.  Ray,  "is  never  established  by  any 
single  diagnostic  symptom,  but  by  the  whole  body  of  symptoms, 
no  particular  one  of  which  is  present  in  every  case."— Ray's 
Med.  Jur.  of  Ins.,  §  24.  Its  exciting  causes  being  moral,  psychi- 
cal, and  physical,  are  the  especial  subjects  of  specialists'  study. 
What  effect  may  be  exerted  on  the  given  patient  by  age,  sex,  oc- 
cupation, the  seasons,  personal  surroundings,  hereditary  trans- 
mission, and  other  causes,  is  the  subject  of  evidence  based  on 
investigation,  diagnosis,  observation,  and  experiment.  Peculiar 
opportunities,  never  before  enjoyed  in  the  history  of  our  race,  are 
offered  in  the  present  age  for  the  ascertainment  of  these  facts,  by 
the  establishment  of  asylums  for  the  custody  and  treatment  of  the 
insane,  which  Christian  benevolence  and  statesmanship  have  sub- 
stituted for  jaiLs  and  gibbets.  The  testimony  of  these  experts— 
differ  as  they  may  in  many  doubtful  cases— would  seem  to  be  the 
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best  which  can  be  obtained,  however  unsatisfactory  it  may  be  in 
some  respects. 

lu  the  present  state  of  our  law,  under  the  rule  in  McNaghten's 
case,  we  are  confronted  with  this  practical  difficulty,  which  itself 
demonstrates  the  defects  of  the  ruh-.  The  courts  in  effect  charge 
the  juries,  as  matter  of  law,  that  no  such  mental  disease  exists,  as 
that  often  testified  to  by  medical  writers,  superintendents  of  in- 
sane hospitals,  and  other  experts— that  there  can  be  as  matter  of 
scientific  fact  no  cerebral  defect,  congenital  or  acquired,  wliich 
destroys  the  patient's  power  of  self-control— his  liberty  of  will 
and  action  — provided  only  he  retains  a  mental  consciousness  of 
right  and  wrong.  The  experts  are  immediately  put  under  oath, 
and  tell  the  juries  just  the  contrary,  as  matter  of  evidence ;  assert- 
ing that  no  one  of  ordinary  intelligence  can  spend  an  hour  in  the 
wards  of  an  insane  asylum  without  discovering  such  cases,  and  in 
fact  that  * '  the  whole  management  of  such  asylums  presupposes  a 
knowledge  of  right  and  wrong  on  the  part  of  their  inmates."— 
Guy  &  F.  on  Forensic  Med.  220.  The  result  in  practice,  we  re- 
peat, is,  that  the  courts  charge  one  way,  and  the  jury,  following 
an  alleged  higher  law  of  humanity,  find  another,  in  harmony  with 
the  evidence. 

In  Bucknill  on  Criminal  Lunary,  p.  59,  it  is  asserted  as  "the 
result  of  observation  and  experience,  that  in  all  lunatics,  and  in 
the  most  degraded  idiots,  whenever  manifestations  of  any  mental 
action  can  be  educed,  the  feeling  of  right  and  wrong  may  be 
proved  to  exist." 

"With  regard  to  this  test,"  says  Dr.  Russell  Reynolds,  in  his 
work  on  "The  Scientific  Value  of  the  Legal  Tests  of  IiLsanity," 
p.  34  (London,  1872),  "I  may  say,  and  most  emphatically,  that 
it  is  utterly  imtrustworthy,  because  untrue  to  the  obvious  facts 
of  Nature." 

In  the  learned  treatise  of  Drs.  Bucknill  and  Tuke  on  ' '  Psycho- 
logical Medicine,"  p.  269  (4th  Ed.,  London,  1879),  the  legal  tests 
of  responsibility  are  discussed,  and  the  adherence  of  the  courts 
to  the  right  and  wrong  test  is  deplored  as  unfortunate,  the  true 
principle  being  stated  to  be  "whether,  in  consequence  of  congeni- 
tal defect  or  acquired  disease,  the  power  of  sclf-confrol  is  absent 
altogether,  or  is  so  far  wanting  as  to  render  the  individual  irre- 
sponsible."   It  is  observed  by  the  authors:    "As  has  again  and 
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iigain  been  shown,  the  unconseionsnoss  of  right  and  wrong  is  one 
thing,  and  the  powerlessuess  through  cerebral  defect  or  disease  to 
do  right  is  another.  To  confound  them  in  an  asylum  would  have 
the  effect  of  transferring  a  considerable  number  of  the  inmates 
thence  to  the  treadmill  or  the  gallows." 

Ur.  Peter  Bryee,  Superintendent  of  the  Alabama  Insane  Hos- 
pital for  more  than  a  quarter  century  past,  alluding  to  the  moral 
and  disciplinary  treament  to  which  the  insane  inmates  are  sub- 
jected, observes :  ' '  They  are  dealt  with  in  this  institution,  as  far 
as  it  is  practicable  to  do  so,  as  rational  beings;  and  it  seldom 
happens  that  we  meet  with  an  insane  pei-son  who  can  not  be  made 
to  discern,  to  some  feeble,  extent,  his  duties  to  himself  and  others, 
and  his  true  relations  to  society."  Sixteenth  Annual  Rep.  Ala. 
Insane  Hosp.  (1876),  p.  22;  Biennial  Rep.  (1886),  pp.  12-18. 

Other  distinguished  writers  on  the  medical  jurisprudence  of  in- 
sanity have  expressed  like  views,  with  comparative  unanimity. 
And  nowhere  do  we  find  the  rule  more  emphatically  condemned 
than  by  those  who  have  the  practical  care  and  treatment  of  the  in- 
sane in  the  various  lunatic  asylums  of  every  civilized  country.  A 
notable  instance  is  found  in  the  following  resolutions  mianimous- 
iy  passed  at  the  annual  meeting  of  the  British  Association  of 
Medical  Officers  of  A.sylums  and  Hospitals  for  the  Insane,  held 
in  London,  July  14,  1864,  where  there  were  present  fifty-four 
medical  officers: 

'^Resolved,  That  so  much  of  the  legal  test  of  the  mental  condi- 
tion of  an  alleged  criminal  lunatic  as  renders  him  a  responsible 
agent,  because  he  knows  the  difference  between  right  and  wrong, 
is  inconsistent  with  the  fact,  well  known  to  every  member  of 
this  meeting,  that  the  power  of  distingui.shing  between  right  and 
wrong,  exists  very  frequently  in  those  who  are  undoubtedly  insane, 
and  is  often  associated  with  dangerous  and  uncontrollable  de- 
lusions."   Judicial  Aspects  of  In.s.  (Ordronaux,  1877),  423-424. 

These  testimonials  as  to  a  scientific  fact  are  recognized  by  in- 
telligent men  in  the  affairs  of  every  day  biLsiness,  and  are  con- 
stantly acted  on  by  juries.  They  can  not  be  silently  ignored  by 
judges.  Whether  established  or  not,  there  is  certainly  respect- 
able evidence  tending  to  establish  it,  and  this  is  all  the  courts  can 
require. 

Xor  are  the  modem  law  writers  silent  in  their  disapproval  of 
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the  alleged  test  under  discujvsiou.  It  uiei't«  with  the  criticism  or 
condemnation  of  the  most  resj)ectable  and  advanced  in  thouiL^ht 
among  them,  the  tendency  being  to  incorporate  in  the  legal  rule 
of  responsibility  "not  only  the  knowledge  of  good  and  evil,  but 
the  power  to  choose  the  one,  and  refrain  from  the  other." 
Browne's  Med.  Jur.  of  Insanity,  §  13,  et  seq.,  §  18;  Ray's  Med. 
Jur.  §§  16-19;  Whart.  &  Stilles'  Med.  Jur.,  §  59;  1  Whart.  Cr. 
Law  (9th  Ed.),  §§  33,  43,  45;  1  Bish.  Cr.  Law  (7th  Ed.),  §  386 
ct  seq.;  Judicial  Aspects  of  Insanity  (Ordronaux),  419;  1  Green, 
Ev.,  §  372 ;  1  Steph.  Hist.  Cr.  Law,  §  168 ;  Amer.  Law  Rev.,  Vol. 
4  (1869-70),  236  et  seq. 

The  following  practicable  suggestion  is  made  in  the  able  treatise 
of  Balfour  Browne  above  alluded  to:  "In  a  ca.se  of  alleged  in- 
sanity, then,"  he  says,  "if  the  individual  suffering  from  enfeeble- 
ment  of  intellect,  delusion,  or  any  other  form  of  mental  aberra- 
tion, was  looked  upon  as,  to  the  extent  of  this  delusion,  under  the 
influence  of  duress  (the  dire  duress  of  disease),  and  in  so  far 
incapacitated  to  choose  the  good  and  eschew  the  evil,  in  so  far,  it 
seems  to  us,"  he  continues,  "would  the  re(}uirements  of  the  law 
be  fulfilled;  and  in  that  way  it  would  afford  an  opening,  by  the 
evidence  of  experts,  for  the  proof  of  the  amount  of  self-duress  in 
each  individual  case,  and  thus  alone  can  the  criterion  of  law  and 
the  criterion  of  the  inductive  science  of  mental  psychology  he 
made  to  coincide."    Med.  Jur.  of  Ins.  (Browne),  §  18. 

This,  in  our  judgment,  is  the  practical  solution  of  the  difficulty 
before  us,  as  it  preserves  to  the  courts  and  the  juries,  respectively, 
a  harmonious  field  for  the  full  assertion  of  their  time  honored 
functions. 

So  great,  it  may  be  added,  are  the  embarrassments  growing 
out  of  the  old  rule,  as  expounded  ])y  the  judges  in  the  House 
of  English  Lords,  that,  in  March,  1874,  a  bill  was  brought  before 
the  House  of  Commons,  supposed  to  have  been  drafted  by  the 
learned  counsel  for  the  Queen.  IMr.  Fitzjame.s  Stephen,  which 
introduced  into  the  old  rule  the  new  element  of  an  absence  of  the 
power  of  self-control,  produced  by  diseases  affecting  the  mind, 
and  this  proposed  alteration  of  the  law  was  cordially  recom- 
mended by  the  late  Chief  Justice  Cockburn,  his  only  objection 
being  that  the  principle  was  proposed  to  be  limited  to  the  case 
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of  homicide.-l  Whart,  Cr.  Law  (9th  Ed.),  §  45,  p.  66,  note  1; 
Browne's  Med.  Jur.  of  Insan.,  §  10,  note  1. 

There  are  many  well  considered  cases  which  support  these 
views. 

In  the  famous  case  of  Hadfield,  27  IIow.  St.  Tr.  1282,  s.  c,  2 
Lawson's  Cr.  Def.  201-215,  who  was  indicted  and  tried  for  shoot- 
ing the  King,  and  who  was  defended  by  Mr.  Erskine  in  an  argu- 
ment most  able  and  eloquent,  it  clearly  appeared  that  the  accused 
understood  the  difference  between  right  and  wrong  as  applied  to 
the  particular  act.  Yet  he  labored  under  the  delusion  that  he  had 
constant  intercourse  with  the  Divine  Creator ;  that  the  world  was 
coming  to  an  end,  and  that,  like  Christ,  he  must  be  sacrificed  for 
its  salvation.  He  was  so  much  under  the  duress  of  the  delusion 
that  he  "must  be  destroyed,  but  ought  not  to  destroy  himself," 
that  he  committed  the  act  for  the  specific  purpose  of  being  ar- 
rested and  executed.  He  was  acquitted  on  being  tried  before 
Lord  Kenyon,  and,  no  one  ever  doubted,  justly  so. 

The  case  of  United  States  v.  Lawrence,  4  Cr.  C.  C.  Rep.  518, 
tried  in  1835,  presented  another  instance  of  delusion,  the  prisoner 
supposing  himself  to  be  the  King  of  England  and  of  the  United 
States  as  an  appendage  of  England,  and  that  General  Jackson, 
then  President,  stood  in  his  way  in  the  enjoyment  of  the  right. 
Acting  under  the  duress  of  this  delusion,  the  accused  assaulted 
the  President  by  attempting  to  shoot  him  with  a  pistol.  He  was, 
in  five  minutes,  acquitted  by  the  jury  on  the  ground  of  insanity. 

The  case  of  the  United  Statas  v.  Guiteau,  10  Fed.  Rep.  161, 
s.  c.  2  Lawson's  Cr.  Def.  162,  is  still  fresh  in  contemporary  recol- 
lection, and  a  mention  of  it  can  scarcely  be  omitted  in  the  dis- 
cussion of  the  subject  of  insanity.  The  accused  was  tried,  sen- 
tenced, and  executed  for  the  assassination  of  James  A.  Garfield, 
then  President  of  the  United  States,  which  occurred  in  July, 
1881.  The  accused  himself  testified  that  he  was  impelled  to  com- 
mit the  act  of  killing  by  inspiration  from  the  Almighty,  in  order, 
as  he  declared,  "to  unite  the  two  factions  of  the  Republican 
party,  and  thereby  save  the  government  from  going  into  the 
hands  of  the  ex-rebels  and  their  Northern  allies."  There  was 
evidence  of  various  symptoms  of  mental  unsoundness,  and  some 
evidence  tending  to  prove  such  an  alleged  delusion,  but  there 
was  also  evidence  to  the  contrary,  strongly  supported  by  the 
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most  distinguished  experts,  and  looking  to  the  conclusion,  that 
the  accused  entertained  no  such  delusion,  but  that,  being  a  very 
eccentric  and  immoral  man,  he  acted  from  moral  obliquity,  the 
morbid  love  of  notoriety,  and  with  the  expressed  hope  that  the 
faction  of  the  Republican  party,  in  whose  interest  he  professed 
to  act,  would  intervene  to  protect  him.   The  case  was  tried  before 
the  United  States  District  Court,  for  the  District  of  Columbia, 
before  Mr.  Justice  Cox,  whose  charge  to  the  jury  is  replete  with 
interest  and  learning.    While  he  adopted  the  right  and  wrong 
test  of  in-sanity,  he  yet  recognized  the  principle,  that,  if  the  ac- 
cused in  fact  entertained  an  insane  delusion,  which  was  the 
product  of  the  disease  of  insanity,  and  not  of  a  malicious  heart 
and  vicious  nature,  and  acted  solely  under  the  influence  of  such 
delusion,  he  could  not  ])e  charged  with  entertaining  a  criminal 
intent.     An  insane  delusion  was  defined  to  be  "an  unreasoning 
and  incorrigible  belief  in  the  existence  of  facts,  which  are  either 
impossible   absolutely,    or   impossible   under  the    circumstances 
of  the  individual,"  and  no  doubt  the  case  was  largely  deter- 
mined by  the  application  of  this  detinition  by  the  jury.    It  must 
ever  be  a  mere  matter  of  speculation  what  influence  may  have 
been  exerted  upon  them  by  the  high  personal  and  political  sig- 
nificance of  the  deceased,  as  the  Chief  :\Iagistrate  of  the  Govern- 
ment, or  other  peculiar  sui-ronndings  of  a  partisan  nature.    The 
case  in  its  facts  is  so  peculiar  as  scarcely  to  serve  the  purpose  of 
a  useful  precedent  in  the  future. 

We  note  other  adjudged  cases,  in  this  country,  which  support 
the  modern  rule  for  which  we  here  contend,  including  one  de- 
cided in  England  as  far  back  as  1840,  often  referred  to  by  the 
text  writers.  In  Rex  v.  Oxford,  2  C.  &  P.  225,  Lord  Denman 
clearly  had  in  mind  this  principle,  when,  after  observing  that  one 
may  commit  a  crime  and  not  be  responsible,  he  used  this  signifi- 
cant language:  "If  some  controlling  disease  was  in  trnlh  tlio 
acting  power  within  Jiim,  which  he  could  not  resist,  then  he  will 
not  be  re.sponsible."  The  accused  in  that  case  acted  under  the 
duress  of  a  delusion  of  an  insane  character. 

In  State  v.  Felter,  25  Iowa,  67,  the  capacity  to  distinguish 
between  right  and  wrong  was  held  not  to  be  a  safe  test  of  crimi- 
nal responsibility  in  all  eases,  and  it  was  accordingly  decided, 
that,  if  a  person  commit  a  homicide,  knowing  it  to  be  wrong,  but 
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do  so  imder  the  influence  of  an  uncontrollable  and  irresistible 
impulse,  arising  not  from  natural  passion,  but  from  an  insane 
condition  of  the  mind,  he  is  not  criminally  responsible.  "If," 
said  Chief  Justice  Dillon,  "by  the  observation  and  concurrent 
testimony  of  medical  men  who  make  the  study  of  insanity  a  spe- 
cialty, it  shall  be  definitely  established  to  be  true,  that  there  is  an 
unsoimd  condition  of  the  mind,  that  is,  a  deceased  condition  of 
the  mind,  in  which,  though  a  person  abstractly  knows  that  a  given 
act  is  wrong,  he  is  yet,  by  an  insane  impulse,  that  is,  an  impulse 
proceeding  from  a  diseased  intellect,  irresistibly  driven  to  com- 
mit it— the  law  must  modify  its  ancient  doctrines  and  recogxiize 
the  truth,  and  give  to  this  condition,  when  it  is  satisfactorily 
shown  to  exist,  its  exculpatory  effect." 

In  Hopps  V.  People,  31  111.  385,  which  was  an  indictment  for 
murder,  the  same  rule  was  recognized  in  different  words.  It  was 
there  held,  that  if,  at  the  time  of  the  killing,  the  defendant  was 
not  of  sound  mind,  but  affected  with  insanity,  and  such  disease 
was  the  efficient  cause  of  the  act,  operating  to  create  an  uncon- 
trollable impulse  so  as  to  deprive  the  accused  of  the  power  of 
volition  in  the  matter,  and  he  would  not  have  done  the  act  but 
for  the  existence  of  such  condition  of  mind,  he  ought  to  be  ac- 
quitted. 

In  Bradley  v.  State,  31  Ind.  492,  a  like  modification  of  the 
old  rule  was  announced,  the  court  observing:  "Men,  under  the 
influence  of  disease,  may  know  the  right,  and  yet  be  powerless  to 
resist  the  wrong.  The  well  known  exhibition  of  cunning  by  per- 
sons admitted  to  be  insane,  in  the  perpetration  of  an  illegal  act, 
would  seem  to  indicate  comprehension  of  its  evil  nature  and  legal 
consequences,  and  yet  the  power  of  self-control  being  lost  from 
disease,  there  can  be  no  legal  responsibility." 

In  Harris  v.  State,  18  Tex.  Ct.  App.  287,  s.  c,  5  Amer.  Cr. 
Rep.  (Gibbons),  357,  this  rule  was  applied  to  the  disease  known 
as  kleptomania,  which  was  defined  as  a  specias  of  insanity  produc- 
ing an  uncontrolhible  propensity  to  steal,  and  it  was  held,  if 
clearly  established  by  the  evidence,  to  constitute  a  complete  de- 
fense in  a  trial  for  theft. 

The  State  v.  Pike,  49  N.  H.  399,  was  an  indictment  for  murder, 
to  which  the  plea  of  insanity  was  set  up  as  a  defense.  It  was  held 
to  be  a  question  of  fact  for  the  jury  to  determine ;  ( 1 )  whether 
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there  was  such  a  mental  disea.se  as  dipsomania,  which  is  an  irre- 
sistible craving  for  alcoholic  liquors,  and  (2)  whether  the  act  of 
killing  was  the  product  of  such  dLsea.se.  One  of  the  mast  instruc- 
tive discussions  on  the  law  of  in.sanity,  which  can  be  found  in 
legal  literature,  is  the  learned  opinion  of  Mr.  Justice  Doe  in  that 
case.— Lawson  on  Insanity,  pp.  311-312;  2  Lawson's  Cr.  Def.  311 
ct  seq. 

This  ruling  was  followed  by  the  same  court  in  State  v.  Jones, 
50  N.  H.  369,  s.  c,  9  Amer.  Rep.  242,  which  was  an  indictment 
charging  the  defendant  with  murdering  his  wife.  The  evidence 
tended  to  show  that  the  defendant  was  insane,  and  killed  her 
under  the  delusive  belief  that  she  had  been  guilty  of  adultery  with 
one  French.  The  rule  in  McNaghtcn 's  case  was  entirely  repu- 
diated, both  on  the  subject  of  the  right  and  wrong  test,  and  that 
of  delusions,  and  it  was  held  that  the  defendant  should  be  ac- 
quitted if  he  was  at  the  time  afflicted  with  a  disease  of  the  mind 
of  such  character  as  to  take  away  the  capacity  to  entertain  a 
criminal  intent,  and  that  there  could  be  no  criminal  intent  im- 
puted, if,  as  matter  of  fact,  the  evidence  showed  that  the  killing 
was  the  offspring  or  product  of  such  disease. 

Numerous  other  eases  could  be  cited  bearing  on  this  particular 
phase  of  the  law,  and  supporting  the  above  views  with  more  or 
less  clearness  of  statement.  That  some  of  these  cases  adopt  the  ex- 
treme view,  and  recognize  moral  insanity  as  a  defense  to  crime, 
and  others  adopt  a  measure  of  proof  for  the  establishment  of 
insanity  more  liberal  to  tlie  defendant  than  our  own  rule,  can 
neither  lessen  their  weight  a.s  authority,  nor  destroy  the  force  of 
their  logic.  IMany  of  them  go  further  on  each  of  these  points  than 
this  court  has  done,  and  are,  therefore,  stronger  authorities 
than  they  would  otherwise  be  in  support  of  our  views.— Kriel  v. 
Com.,  5  Bush.  (Ky.)  362;  Smith  v.  Com.,  1  Duv.  (Ky.)  224;  De- 
jarnette  v.  Com.,  75  Va.  867;  Coyle  v.  Com.,  100  Penn.  St.  573; 
Cunningham  v.  State,  56  Miss.  269;  Com.  v.  Rogers,  7  Mete.  500; 
State  V.  Johnson,  40  Conn.  136;  Anderson  v.  State,  43  Conn.  514, 
525;  Buswell  on  Ins.,  §  439,  et  seq.;  State  v.  McWhorter,  46 
Iowa  88. 

The  law  of  Scotland  is  in  accord  with  the  English  law  on  this 
subject,  as  might  well  be  expected.  The  criminal  Code  of  Ger- 
many, however,  contains  the  following  provision,  which  is  said  to 


98  OF  LEADING  CONDITIONS  OF  CRIMINALITY. 

have  been  the  formulated  result  of  a  very  able  discussion  both 
by  the  physicians  and  lawyers  of  that  country:  "There  is  no 
criminal  act  when  the  actor  at  the  time  of  the  offense  is  in  a  state 
of  imconsciousness,  or  morbid  disturbance  of  the  mind,  through 
which  the  free  determination  of  his  will  is  excluded."— Encye. 
Brit.  (9th  Ed.),  Vol.  9,  p.  112;  citing  Crim.  Code  of  Germany 
(§  51,  R.  G.  B.). 

The  Code  of  France  provides:  "There  can  be  no  crime  or 
offense  if  the  accused  was  in  a  state  of  madness  at  the  time  of 
the  act."  For  some  time  the  French  tribunals  were  inclined  to 
interpret  this  law  in  such  a  manner  as  to  follow  in  substance 
the  law  of  England.  But  that  construction  has  been  abandoned, 
and  the  modern  view  of  the  medical  profession  is  now  adopted  in 
that  country. 

It  is  no  satisfactory  objection  to  say  that  the  rule  above  an- 
nounced by  us  is  of  difficult  application.  The  rule  in  McNaghten's 
case,  supra,  is  equally  obnoxious  to  a  like  criticism.  The  difficulty 
does  not  lie  in  the  rule,  but  is  inherent  in  the  subject  of  insanity 
itself.  The  practicable  trouble  is  for  the  courts  to  determine  in 
what  particular  cases  the  party  on  trial  is  to  be  transferred  from 
the  category  of  sane  to  that  of  insane  criminals— where,  in  other 
words,  the  border  line  of  punishability  is  adjudged  to  be  passed. 
But,  as  has  been  said  in  reference  to  an  every  day  fact  of  nature, 
no  one  can  say  where  twilight  ends  or  begins,  but  there  is  ample 
distinction  nevertheless  between  day  and  flight.  We  think  we 
can  safely  rely  in  this  matter  upon  the  intelligence  of  our  juries, 
guided  by  the  testimony  of  men  who  have  practically  made  a 
study  of  the  disease  of  in-sanity ;  and  enlightened  by  a  conscien- 
tious desire,  on  the  one  hand,  to  enforce  the  criminal  laws  of  the 
land,  and  on  the  other,  not  to  deal  harshly  with  any  unfortunate 
victim  of  a  diseased  mind,  acting  without  the  light  of  reason,  or 
the  power  of  volition. 

Several  rulings  of  the  court,  including  especially  the  one  given 
ex  mere  motu,  and  the  one  numbered  five,  were  in  conflict  with 
this  view,  and  for  these  errors  the  judgment  must  be  reversed. 
The  charges  requested  by  defendant  were  all  objectionable  on  va- 
rious grounds.  Some  of  them  were  imperfect  statements  of  the 
rules  above  announced;  some  were  argumentative,  and  others 
were  misleading  by  reason  of  ignoring  one  or  more  of  the  essen- 
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tials  of  criminal  irresponsibility,  as  explained  in  the  foregoing 
opinion. 

It  is  almost  needless  to  add  that  where  one  does  not  act  under 
the  dure.ss  of  a  diseai^ed  mind,  or  insane  deliLsiun,  but  from  mo- 
tives of  auger,  revenge  or  other  passion,  he  can  not  claim  to  be 
shielded  from  punishment  for  crime  on  the  ground  of  insanity. 
Insanity  proper,  is  more  or  less  a  mental  derangement,  coexisting 
often,  it  is  true,  with  a  disturbance  of  the  emotions,  affectiomi  and 
other  moral  powers.  A  mere  moral,  or  emotional  in-sanity,  so- 
called,  unconnected  with  disease  of  the  mind,  or  irresistible  im- 
pulse resulting  from  mere  moral  obliquity,  or  wicked  propensities 
and  habits,  is  not  recognized  as  a  defen.se  to  crime  in  our  courts.— 
1  Whar.  Cr.  Law  (9th  Ed.),  §  46;  Boswell  v.  State,  63  Ala.  307, 
35  Amer.  Rep.  20;  Ford  v.  State,  71  Ala.  385. 

The  charges  refused  by  the  court  raise  the  question  as  to  how 
far  one  acting  under  the  influence  of  an  insane  delusion  is  to  be 
exempted  from  criminal  aceoimtability.  The  evidence  tended  to 
show  that  one  of  the  defendants,  ]\Irs.  Nancy  J.  Parsons,  acted 
under  the  influence  of  an  insane  delusion  that  the  deceased,  whom 
she  assisted  in  killing,  po.ssessed  supernatural  power  to  afflict 
her  with  disease  and  to  take  her  life  by  some  "supernatural 
trick";  that  by  means  of  such  power  the  deceased  had  caused 
defendant  to  be  in  bad  health  for  a  long  time,  and  that  she  acted 
under  the  belief  that  she  was  in  great  danger  of  the  loss  of  her  life 
from  the  conduct  of  deceased  operating  by  means  of  such  super- 
natural power. 

The  rule  in  McNaghten's  case,  as  decided  by  the  English 
judges,  and  supposed  to  have  been  adopted  by  the  court,  is  that 
the  defense  of  insane  delusion  can  be  allowed  to  prevail  in  a 
criminal  case  only  when  the  imaginary  state  of  facts  would,  if 
real,  justify  or  excuse  the  act;  or,  in  the  language  of  the  English 
judges  themselves,  the  defendant  "must  be  considered  in  the 
same  situation  as  to  responsibility,  as  if  the  facts  with  respect  to 
which  the  delusion  exLsts  were  real."— Boswell 's  ease,  63  Ala. 
307.  It  is  apparent,  from  what  we  have  said,  that  this  rule  can 
not  be  corrected  as  applied  to  all  cases  of  this  nature,  even  limit- 
ing it  as  done  by  the  English  judges  to  cases  where  one  "labors 
under  partial  delusion,  and  is  not  in  other  respects  insane." — 
McNaghten's  case,  10  CI.  &  P.  200;  s.  c,  2  Law^on's  Cr.  Def.  150. 


100  OF  LEADING  CONDITIONS  OF  CRIMINALITY. 

It  holds  a  partially  insane  person  as  responsible  as  if  he  were  en- 
tirely sane,  and  it  ignores  the  possibility  of  crime  being  com- 
mitted under  the  duress  of  an  insane  delusion,  operating  upon  a 
human  mind,  the  integrity  of  which  is  destroyed  or  impaired  by 
disease,  except,  perhaps,  in  cases  where  the  imaginary  state  of 
facts,  if  real,  would  excuse  or  justify  the  act  done  under  their 
influence.— Field's  Med.  Leg.  Guide,  101-104;  Guy  &  F.  on  For- 
ensic Med.  220.  If  the  rule  declared  by  the  English  judges  be 
correct,  it  necessarily  follows  that  the  only  possible  instance  of 
excusable  homicide  in  cases  of  delusional  insanity  would  be,  where 
the  delusion,  if  real,  would  have  been  such  as  to  create,  in  the 
mind  of  a  reasonable  man,  a  just  apprehension  of  imminent  peril 
to  life  or  limb.  The  personal  fear,  or  timid  cowardice  of  the  in- 
sane man,  although  created  by  disease  acting  through  a  prostrated 
nervous  organization,  would  not  excuse  undue  precipitation  of 
action  on  his  part.  Nothing  would  justify  assailing  his  supposed 
adversary  except  an  overt  act,  or  demonstration  on  the  part  of 
the  latter,  such  as,  if  the  imaginary  facts  were  real,  would  under 
like  circumstances,  have  justified  a  man  perfectly  sane  in  shoot- 
ing or  killing.  If  he  dare  fail  to  reason,  on  the  supposed  facts 
embodied  in  the  delusion,  as  perfectly  as  a  sane  man  could  do  on 
a  like  state  of  realities,  he  receives  no  mercy  at  the  hands  of 
the  law.  It  exacts  of  him  the  last  pound  of  flesh.  It  would  fol- 
low, also,  imder  this  rule,  that  the  partially  insane  man,  afflicted 
with  delusions,  would  no  more  be  excusable  than  a  sane  man 
would  be,  if,  perchance,  it  was  by  his  fault  the  difficulty  was  pro- 
voked, whether  by  word  or  deed ;  or,  if,  in  fine,  he  may  have  been 
so  negligent  as  not  to  have  declined  combat  when  he  could  do  so 
.safely,  without  increasing  his  peril  of  life  or  limb.  If  this  has 
been  the  law  heretofore,  it  is  time  it  should  be  so  no  longer.  It  is 
not  only  opposed  to  the  known  facts  of  modern  medical  science, 
hut  it  is  a  hard  and  unjust  rule  to  be  applied  to  the  unfortunate 
and  providential  victims  of  disease.  It  seems  to  be  little  less  than 
inhumane,  and  its  strict  enforcement  would  probably  transfer  a 
large  percentage  of  the  inmates  of  our  Insane  Hospital  from  that 
institution  to  hard  labor  in  the  mines,  or  the  penitentiary.  Its 
fallacy  consists  in  the  assumption  that  no  other  phase  of  delusion, 
proceeding  from  a  disea.sed  brain,  can  so  destroy  the  volition  of 
an  insane  person  as  to  render  hira  powerless  to  do  what  he  knows 
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to  be  right,  or  to  avoid  (loing  what  he  may  know  to  bo  wrong. 
This  inquiry,  as  we  have  said,  and  here  repeat,  is  a  (juestion  of 
fact  for  the  determination  of  the  jury  in  each  particuhir  case.  It 
is  not  a  matter  of  law  to  be  decided  by  the  courts.  We  think  it 
sufficient  if  the  insane  delusion— by  which  we  mean  the  delusion 
proceeding  from  a  diseased  r/ancZ— sincerely  exists  at  the  time  of 
committing  the  alleged  crime,  and  the  defendant  believing  it  to 
be  real,  is  so  influenced  by  it  as  either  to  render  him  incapable  of 
perceiving  the  true  nature  and  quality  of  the  act  done,  by  reason 
of  the  depravation  of  the  reasoning  faculty,  or  so  subverts  his 
will  as  to  destroy  his  free  agency  by  rendering  him  powerless  to 
resist  by  reason  of  the  duress  of  the  disease.  In  such  a  case, 
in  other  words,  there  mu.st  exist  either  one  of  two  conditions: 
(1),  Such  mental  defect  as  to  render  the  defendant  unable  to 
distinguish  between  right  and  wrong  in  relation  to  the  particu- 
lar act;  or  (2),  the  overmastering  of  defendant's  will  in  conse- 
quence of  the  insane  delusion  under  the  influence  of  which  he 
acts,  produced  by  disease  of  the  mind  or  brain.— Rex.  v.  Hadfield, 
37  How.  St.  Tr.  1282,  s.  c,  2  Lawson's  Cr.  Del  201;  Roberts  v. 
State,  3  Ga.  310;  Com.  v.  Rogers,  7  Mete.  500;  State  v.  Windsor, 
5  Harr.  512;  Buswell  on  Insan.  §§  434  and  440;  Amer.  Law  Re- 
view, Vol.  4  (1869-70)  pp  236-252. 

In  conclusion  of  this  branch  of  the  subject,  that  ive  may  not  be 
misunderstood,  we  think  it  follows  very  clearly  frmn  what  we 
have  said,  that  the  inquiries  to  he  submitted  to  the  jury  then,  in 
every  criminal  trial  ivhere  the  defense  of  insanity  is  interposed, 
are  these: 

1.  Was  the  defendant  at  the  time  of  the  commission  of  the 
alleged  crime,  as  matter  of  fact,  afflicted  with  a  disease  of  the 
mind,  so  as  to  be  either  idiotic,  or  otherwise  insane? 

2.  If  such  be  the  case,  did  he  know  right  from  wrong  as  ap- 
plied to  the  particular  act  in  question?  If  he  did  not  have  such 
knowledge,  he  is  not  legally  responsible. 

3.  If  he  did  have  such  knowledge,  he  may  nevertheless  not  be 
legally  responsible  if  ihc  two  following  conditions  concur: 

( 7.)  //,  by  reason  of  the  duress  of  sucli  mental  disease,  he  had 
so  far  lost  the  power  to  choose  between  the  right  and  wrong,  and 
to  avoid  doing  the  act  in  question,  as  that  his  free  agency  was  at 
the  time  destroyed. 
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(2.)  And  if,  at  the  same  time,  the  alleged  crime  was  so  con- 
nected with  such  mental  disease,  in  the  relation  of  cause  and 
effect,  as  to  have  been  the  product  of  it  solely. 

The  rule  announced  in  Boswell's  case,  63  Ala.  308,  supra,  as 
stated  in  the  fourth  head  note,  is  in  conflict  ivith  the  foregoing 
conclusions,  and  to  that  extent  is  declared  incorrect,  and  is  not 
supported  hy  the  opinion  in  that  case  otherwise  than  by  dictum. 

We  adhere,  however,  to  the  rule  declared  by  this  court  in  Bos- 
well's case,  supra,  and  followed  in  Ford's  case,  71  Ala.  385,  hold- 
ing, that  when  insanity  is  set  up  as  a  defense  in  a  criminal  case, 
it  must  be  established  to  the  satisfaction  of  the  jury,  by  a  pre- 
ponderance of  the  evidence;  and  a  reasonable  doubt  of  the  de- 
fendant's sanity,  raised  by  all  the  evidence,  does  not  authorize 
an  acquittal. 

There  was  no  error  in  overruling  the  objection  taken  by  the 
defendants  to  the  copy  of  the  venire,  or  list  of  jurors,  served  on 
them.  The  act  approved  February  17,  1885,  (Acts  1884-85,  pp. 
181,  185,  Sec.  10),  regulating  the  organization  of  juries,  applies 
to  this  case,  and  provides  that  "the  names  of  the  jurors  so 
drawn,"  in  accordance  with  section  10  of  the  act,  together  with 
the  panel,  of  thirty-six  jurors  provided  for  by  section  9,  "shall 
constitute  the  venire,^'  from  which  the  jurors  to  try  capital  cases 
shall  be  selected.— Acts  1884-85,  pp.  185-186.  The  rule  on  this 
subject  declared  in  Posey's  case,  73  Ala.  490,  and  Shelton's  case, 
lb.  5  has  no  application  under  this  act.  These  cases  construe  sec- 
tion 4872  of  the  Code,  which  contains  different  language  from  the 
law  here  construed. 

Under  the  rule  announced  in  Ford  v.  State,  71  Ala.  385,  397, 
and  authorities  there  cited,  there  was  no  error  in  excluding  the 
proposed  statement  of  Mrs.  Nail.  This  testimony  was  defective 
in  not  being  preceded  more  fully  by  the  facts  and  circum.stances 
upon  which  the  opinion  of  the  witness  as  to  the  sanity  of  the 
accused  was  predicated,  the  witness  not  being  an  expert— Rogers 
on  Expert  Test.  §  61. 

The  other  rulings  of  the  court  need  not  be  considered  by  us. 

The  judgment  is  reversed  and  the  cause  remanded.  In  the 
meanwhile  the  prisoners  will  be  held  in  custody  until  discharged 
by  due  process  of  law. 
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Intoxication  or  Drunkenness  as  a  Defense* 

PIGMAN  V.  STATE. 
14  Ohio  Rep.  555.    1846. 

This  is  a  writ  of  error  to  the  court  of  common  pleas  of  Marion 
county. 

The  plaintiff  in  error  was  indicted  for  uttering,  publishing, 
bartering  and  disposing  of  counterfeit  bank  bills.  The  proof 
was  the  passing  of  a  counterfeit  bank  bill  of  twenty  dollars.  A 
verdict  of  guilty  w^as  found  by  the  jury,  and  the  plaintiff  was 
sentenced  to  four  years'  imprisonment  in  the  penitentiary. 

A  number  of  errors  are  assigned.  But  the  one  chiefly  relied 
upon,  or  at  all  available,  as  disclosed  in  the  bill  of  exceptions,  is, 
that  the  court  ruled  out  evidence  offered  by  the  accused,  to  show 
that  he  was  drunk  at  the  time  he  passed  the  bill,  and  therefore 
did  not  know  what  he  was  doing,  or  that  the  bill  was  counter- 
feit. 

No  argument  was  submitted  for  the  plaintiff. 

Read,  J.  Drunkenness  is  no  excuse  for  crime ;  yet,  in  that  class 
of  crimes  and  offenses  which  depend  upon  guilty  knowledge,  or 
the  coolness  and  deliberation  with  which  they  shall  have  been 
perpetrated,  to  constitute  their  commission,  or  fix  the  degree  of 
guilt,  it  should  be  submitted  to  the  consideration  of  the  jury.  If 
this  act  is  of  that  nature  that  the  law  requires  it  should  be  done 
with  guilty  knowledge,  or  the  degree  of  guilt  depends  upon  the 
calm  and  deliberate  state  of  the  mind  at  the  time  of  the  commis- 
sion of  the  act,  it  is  proper  to  show  any  state  or  condition  of  the 
person  that  is  adverse  to  the  proper  exercise  of  the  mind,  and  the 
undisturbed  possession  of  the  faculties.  The  older  writers  re- 
garded drunkenness  as  an  aggravation  of  the  offense,  and  excluded 
it  for  any  purpose.  It  is  a  high  crime  against  one's  self,  and  of- 
fensive to  society  and  good  morals;  yet  every  man  knows  that 
acts  may  be  committed  in  a  fit  of  intoxication  which  would  be  ab- 
horred in  sober  moments.  And  it  seems  strange  that  any  one 
should  ever  have  imagined  that  a  person  who  committed  an  act 
from  the  effect  of  drink,  which  he  would  not  have  done  if  sober. 


♦See  Sec.  1G04,  Vol.  11,  Cyclopedia  of  Law. 
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is  worse  than  the  man  who  commits  it  from  sober  and  deliberate 
intent.    The  law  regards  an  act  done  in  sudden  heat,  in  a  moment 
of  frenzy,  when  passion  has  dethroned  reason,  as  less  criminal 
than  the  same  act  when  performed  in  the  cool  and  midistiirbed 
passession  of  all  the  faculties.    There  is  nothing  the  law  so  much 
abhors  as  the  cool,  deliberate,  and  settled  purpose  to  do  mischief. 
That  is  the  quality  of  a  demon ;  whilst  that  which  is  done  on  great 
excitement,  a.s  when  the  mind  is  broken  up  by  poison  or  intoxica- 
tion, although,  to  be  punished,  may,  to  some  extent,  be  softened 
and  set  down  to  the  infirmities  of  human  nature.    Hence— not  re- 
garding it  as   an  aggravation— drunkenncvss,   as   anything   else 
showing  the  state  of  mind  or  degree  of  knowledge,  should  go  to 
the  jury.    Upon  this  principle,  in  modern  cases,  it  has  been  per- 
mitted to  be  shown  that  the  accused  was  drunk  when  he  perpe- 
trated the  crime  of  killing,  to  rebut  the  idea  that  it  was  done  in 
a  cool  and  deliberate  state  of  the  mind,  necessary  to  constitute 
murder  in  the  first  degree.     The  principle  is  undoubtedly  right. 
So,  on  a  charge  of  passing  counterfeit  money ;  if  the  person  was 
so  drunk  that  he  actually  did  not  know  that  he  had  passed  a  bill 
that  was  counterfeit,  he  is  not  guilty.     It  oftentimes  requires 
much  skill  to  detect  a  counterfeit.    The  crime  of  passing  counter- 
feit money,  consists  of  knowingly  passing  it.     To  rebut  that 
knowledge,  or  to  enable  the  jury  to  judge  rightly  of  the  matter, 
it  is  competent  for  the  person  charged  to  show  that  he  was  drunk 
at  the  time  he   passed  the   bill.     It  is   a  circumstance,  among 
others,  entitled  to  its  just  weight. 

Judgment  reversed,  and  cause  remanded. 


PEOPLE  V.  ROGERS. 

18  N.  Y.  9.    1838. 

Error  to  supreme  court. 

Denio,  J.  *  *  *  The  principal  exception  to  the  judge's 
charge  which  is  now  relied  on  relates  to  the  consideration  which 
should  be  given  to  the  proof  that  the  prisoner  was  intoxicated 
at  the  time  of  the  homicide.  The  commission  of  crime  is  so  often 
the  attendant  upon  and  the  consequence  of  drunkenness,  that 
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we  should  naturally  expect  the  law  concerning  it  to  he  well  de- 
fined. Accordingly  we  find  it  laid  down  as  early  as  the  reign  of 
Edw.  VI.  (1548),  that  "if  a  person  that  is  drunk  kills  another, 
this  shall  be  felony,  and  he  shall  he  hanged  for  it;  and  yet  he 
did  it  through  ignorance,  for  when  he  was  drunk  he  had  no  under- 
standing nor  memory;  hut  inasmuch  as  that  ignorance  was  oc- 
casioned hy  his  own  act  and  folly,  and  he  might  have  avoided 
it,  he  shall  not  be  privileged  thereby."  Plow  19.  The  same 
doctrine  is  laid  dowu  by  Coke  in  the  Institutes,  where  he  calls  a 
drunkard  voluntarius  daemon,  and  declares  that  "whatever  hurt 
or  ill  he  doeth,  his  drunkenness  doth  a^^ravate  it."  3  Co.  Inst. 
46.  So  in  his  reports  it  is  stated,  that  "although  he  who  is  drunk 
is  for  the  time  non  compos  mentis,  yet  his  drunkenness  does  not 
extenuate  his  act  or  oU'en.se,  nor  turn  to  his  avail ;  but  it  is  a  great 
offense  in  itself  and  therefore  aggravates  his  offense,  and 
doth  not  derogate  from  the  act  which  he  did  during  that 
time;  and  that  as  well  in  eases  touching  his  life,  his  lands,  his 
goods,  or  any  other  thing  that  concerns  him."  Beverley's 
Case,  4  Coke,  125a.  Lord  Bacon,  in  his  "Maxims  of  the  Law," 
dedicated  to  Queen  Elizabeth,  asserts  the  doctrine  thus:  "If 
a  madman  commit  a  felony,  he  shall  not  lose  his  life  for  it,  because 
his  infirmity  came  by  the  act  of  God;  but  if  a  drunken  man  com- 
mit a  felony,  he  shall  not  be  excused,  because  the  imperfection 
came  by  his  own  default. "  Rule  v.  And  that  great  and  humane 
judge,  Sir  Matthew  Hale,  in  his  "History  of  the  Pleas  of  the 
Crown,"  written  nearly  200  years  ago,  does  not  countenance  any 
relaxation  of  the  rule.  "The  third  kind  of  dementia,"  he  says, 
"is  that  which  is  dementia  affectata,  namely,  drunkenness.  This 
vice  doth  deprive  men  of  the  use  of  reason,  and  puts  many  men 
into  a  perfect  but  temporary  phrenzy;  and,  therefore,  accord- 
ing to  some  civilians,  such  a  person  committing  homicide  shall 
not  be  punished  simply  for  the  crime  of  homicide,  but  shall  suffer 
for  his  drunkenness,  answerable  to  the  nature  of  the  crime  oc- 
casioned thereby,  so  that  yet  the  primal  cause  of  the  punishment 
is  rather  the  drunkenness  than  the  crime  committed  in  it;  but 
by  the  laws  of  England  such  a  person  shall  have  no  privilege  by 
his  voluntarily  contracted  madness,  but  shall  have  the  same  judg- 
ment as  if  he  were  in  his  right  senses."  He  states  two  exceptions 
to  the  rule,  one  where  the  intoxication  is  without  fault  on  his 
part,  as  where  it  is  caused  hy  drugs  administered  hy  an  unskill- 
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ful  physician,  and  the  other,  where  indulgence  in  habits  of  intem- 
perance has  produced  permanent  mental  disease,  which  he  calls 
" fixed  phrenzij.''    1  Hale,  P.  C.  32.    Coming  down  to  more  mod- 
ern times  we  find  the  principle  insisted  upon  by  the  enlightened 
Sir  William  Blackstone.    "The  law  of  England,"  he  says,  "con- 
sidering how  easy  it  is  to  contract  this  excuse,  and  how  weak 
an  excuse  it  is  (though  real),  will  not  suffer  any  man  thus  to 
privilege  one  crime  by  another."     4  Comm.  26.    A  few  recent 
cases  in  the  English  courts  will  show  the  consistency  with  which 
the  rule  has  been  followed  down  to  our  own  times.    In  Burrow's 
Case,  1  Lewin  Crown  Cas.  75,  A.  D.  1823,  the  prisoner  was  in- 
dicted for  rape,  and  urged  that  he  was  in  liquor.    Holroyd,  J., 
addressed  the  jury  as  follows:     "It  is  a  maxim  in  law  that  if 
a  man  gets  himself  intoxicated,  he  is  answerable  to  the  conse- 
quences, and  is  not  excusable  on  account  of  any  crime  he  may 
commit  when  infuriated  by  liquor,  provided  he  was  previously 
in  a  fit  state  of  reason  to  know  right  from  wrong.    If,  indeed, 
the  infuriated  state  at  which  he  arrives  should  continue  and  be- 
come a  lasting  malady,  then  he  is  not  answerable."    A  similar 
charge  was  given  to  the  jury  in  the  next  case  in  the  same  book, 
where  drunkenness  was  urged  upon  the  trial  of  an  indictment 
for  burglary.    Patrick  Carroll  was  tried  in  1835,  at  the  central 
criminal  court,  before  a  judge  of  the  King's  Bench  and  a  judge 
of  the  common  pleas,  for  the  murder  of  Elizabeth  Browning. 
It  appeared  that  shortly  before  the  homicide  the  prisoner  was 
very  drunk.    His  counsel,  though  he  admitted  that  drunkenness 
could  not  excuse  from  the  commission  of  crime,  yet  submitted  that 
in  a  charge  for  murder,  the  material  question  being  whether  the 
act  was  premeditated  or  done  only  with  sudden  heat  and  im- 
pulse, the  fact  of  the  party  being  intoxicated  was  a  proper  cir- 
cumstance to  be  taken  into  consideration,  and  he  referred  to  a 
case  before  Holroyd,  J.,  reported  in  2  Russ.  Crimes,  8  (Rex  v. 
Grindley),  where  that  doctrine  was  laid  down.    Park,  J.,  in  sum- 
ming up,  said:    "Highly  as  I  respect  that  late  excellent  judge, 
I  differ  from  him,  and  my  brother  Littledale    [the  associate] 
agrees  with  me.     He  once  acted  upon  that  case  but  afterward 
retracted  his  opinion,  and  there  is  no  doubt  that  that  case  Ls  not 
law.    I  think  that  there  would  be  no  safety  for  human  life  if  it 
were  to  be  considered  as  law. ' '    The  prisoner  was  convicted  and 
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executed.  7  Car.  &  P.  147.  It  would  be  easy  to  multiply  cita- 
tions of  modern  cases  upon  this  doctrine ;  but  it  is  unnecessary, 
as  they  all  agree  upon  the  main  proposition,  namely,  that  mental 
alienation,  produced  by  drinking  intoxicating  liquors,  furnishes 
no  immunity  for  crime.  Kex  v.  Meakin,  Id.  297,  and  Rex  v. 
Thomas,  Id.  817,  may  be  mentioned;  and,  in  this  country,  U.  S. 
V.  Drew,  5  Mason,  28,  Fed.  Cas.  No.  14,993,  and  U.  S.  v.  .McGlue, 
1  Curt.  1,  Fed.  Cas.  No.  15,679,  will  be  found  to  maintain  the 
principle  upon  the  authority  of  Judge  Story  and  Judge  Curtis, 
of  the  supreme  court  of  the  United  States.  These  last  two  cases 
are  interesting,  not  only  for  stating  the  general  principle,  but 
for  confirming  the  distinction  laid  down  so  long  ago  by  Sir  Mat- 
thew Hale,  that  where  mental  disease,  or  as  he  terms  it,  a  "fixed 
phrenzy,"  is  shown  to  be  the  result  of  drunkenness,  it  Is  entitled 
to  the  same  consideration  as  insanity  arising  from  any  other 
cause.  The  first  of  them  was  a  case  of  delirium  tremens,  and 
Judge  Story  directed  an  acquittal  on  that  account.  In  the  other 
the  evidence  left  it  doubtful  whether  the  furious  madness  ex- 
hibited by  the  prisoner  was  the  result  of  present  intoxication,  or 
of  delirium  supervening  upon  long  habits  of  indulgence.  This 
state  of  the  evidence  led  Judge  Curtis  to  state  the  rule  and  the 
exception  with  great  force  and  clearness.  In  this  state  the  eases 
of  People  v.  Ilammill,  2  Parker,  Cr.  R.  223,  and  People  v.  Robin- 
son, show  the  consistency  with  which  the  doctrine  has  been  ad- 
hered to  in  our  criminal  courts  and  in  the  supreme  court.  The 
opinion  in  the  last  case  contains  a  reference  to  several  authori- 
ties to  the  same  effect  in  the  other  states  of  the  Union.  Where 
a  principle  in  law  is  found  to  be  well  established  by  a  series  of 
authentic  precedents,  and  especially  where,  as  in  this  case,  there 
is  no  conflict  of  authority,  it  is  unnecessary  for  the  judges  to  vin- 
dicate its  wisdom  or  policy.  It  will,  moreover,  occur  to  every 
mind  that  such  a  principle  is  ab.solutely  essential  to  the  pro- 
tection of  life  and  property.  In  the  forum  of  conscience  there 
is  no  doubt  considerable  difference  between  a  murder  deliberately 
planned  and  executed  by  a  person  of  unclouded  intellect,  and  the 
reckless  taking  of  life  by  one  infuriated  by  intoxication  ;  hut  hu- 
man laws  are  based  upon  considerations  of  policy,  and  look  rather 
to  the  maintenance  of  personal  security  and  social  order  than  to 
an  accurate  discrimination  as  to  the  moral  qualities  of  individual 
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conduct.  But  there  is,  in  tnith,  no  injustice  in  holding  a  person 
responsible  for  his  acts  committed  in  a  state  of  voluntary  intoxica- 
tion. It  is  a  duty  which  every  one  owes  to  his  fellowmen  and  to 
society,  to  say  nothing  of  more  solemn  oUigations,  to  preserve, 
so  far  as  it  lies  in  his  own  power,  the  inestimable  gift  of  reason. 
If  it  is  perverted  or  destroyed  by  fixed  disease,  though  brought 
on  by  his  own  vices,  the  law  holds  him  not  accountable.  But  if, 
by  a  voluntary  act,  he  temporarily  casts  off  the  restraints  of  rea- 
son, and  conscience,  no  wrong  is  done  him  if  he  is  considered 
ansiverable  for  any  injury  which  in  that  state  he  may  do  to  others 
or  to  society. 

Before  proceeding  to  examine  the  judge's  charge,  it  is  necessary 
to  state  one  other  principle  connected  with  the  subject  of  intoxi- 
cation. I  am  of  the  opinion  that,  in  cases  of  homicide,  the  fact 
that  the  accused  was  under  the  influence  of  liquor  may  be  given 
in  evidence  in  his  behalf.  The  effect  which  the  evidence  ought  to 
have  upon  the  verdict  will  depend  upon  the  other  circumstances 
of  the  case.  Thus,  in  Rex  v.  Carroll,  which  was  a  case  of  murder 
by  stabbing,  there  was  not,  as  the  court  considered,  any  provo- 
cation on  the  part  of  the  deceased,  and  it  was  held  that  the  cir- 
cumstance that  the  prisoner  was  intoxicated  was  not  at  all  mater- 
ial to  be  considered.  Rex  v.  Meakin  was  an  indictment  for  stab- 
bing with  a  fork,  with  intent  to  murder,  and  it  was  shown  that 
the  prisoner  was  the  worse  for  liquor.  Alderson,  Baron,  instruc- 
ted the  jury  that,  with  regard  to  the  intention,  drunkenness 
might  be  adverted  to  according  to  the  nature  of  the  instrument 
used.  "If,"  he  said,  "a  man  uses  a  stick,  you  would  not  infer  a 
malicious  intent  so  strongly  against  him,  if  drunk  when  he  made 
an  intemperate  use  of  it,  as  you  would  if  he  had  used  a  different 
kind  of  weapon;  but  where  a  dangerous  instrument  is  used, 
which,  if  used,  must  p""oduce  grievous  bodily  harm,  drunkenness 
can  have  no  effect  upon  the  consideration  of  the  malicious  in- 
tent of  the  party."  In  Rex  v.  Thomas,  for  maliciously  stabbing, 
the  person  stabbed  had  struck  the  prisoner  twice  with  his  fist, 
when  the  latter,  being  dfunk,  stab})ed  him,  and  the  jury  were 
charged  that  drunkenness  might  be  taken  into  consideration  in 
cases  where  what  the  law  deems  sufficient  provocation  has  been 
given,  because  the  question  in  such  cases  is,  whether  the  fatal 
act  is  to  be  attributed  to  the  passion  of  anger  excited  by  the 
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previoiLs  provocation ;  and  that  passion,  it  was  said,  is  more 
easily  excitable  in  a  person  when  in  a  state  of  intoxication  than 
when  he  is  sober.  So,  it  was  added,  where  the  (question  is 
whether  words  have  been  uttered  with  a  deliberate  purpose, 
or  are  merely  low  and  idle  expressions,  the  drunkenness  of 
the  person  uttering  them  is  proper  to  be  considered.  But  if 
there  is  really  a  previous  determination  to  rasent  a  slight  affront 
in  a  barbarous  manner,  the  state  of  drunkenness  in  which 
the  prisoner  was  ought  not  to  be  regarded,  for  it  would  fur- 
nish no  excuse. 

It  must  generally  happen,  in  homicides  committed  by  drunken 
men,  that  the  condition  of  the  prisoner  would  explain  or  give 
character  to  some  of  his  language,  or  some  part  of  his  conduct, 
and,  therefore,  I  am  of  opinion  that  it  would  never  be  correct  to 
exclude  the  proof  altogether.  That  it  would  sometimes  be  right 
to  advise  the  jury  that  it  ought  to  have  no  influence  upon  the  case 
is,  I  think,  clear  from  the  foregoing  authorities.  In  a  case  of 
lengthened  premeditation,  of  lying  in  wait,  or  where  the  death 
was  by  poisoning,  or  in  the  case  of  wanton  killing  without  any 
provocation,  such  an  instruction  would  plainly  be  proper. 

Assuming  the  foregoing  positions  to  be  established,  I  proceed 
to  an  examination  of  the  exception  to  the  charge  of  the  judge. 
It  is  difficult  to  know  precisely  what  was  meant  by  the  request 
to  charge;  but  I  think  its  sense  may  be  expressed  thus— that 
drunkenness  might  exist  to  such  a  degree  that  neither  an  intention 
to  commit  murder,  nor  a  motive  for  such  an  act,  could  be  imputed 
to  the  prisoner.  It  was,  therefore,  asked  that  it  should  be  left 
to  the  jury  to  determine  whether  such  a  degree  of  intoxication  had 
been  shown,  and  that  they  should  be  instructed  that  if  it  had, 
the  prisoner  should  be  found  guilty  of  manslaughter  only.  We 
mu.st  lay  out  of  view,  as  inapplicable,  the  case  of  a  person  who 
had  become  insensible  from  intoxication,  and  who  was  perform- 
ing an  act  unaccompanied  by  volition.  There  was  nothing  in 
the  evidence  to  show  that  the  prisoner's  conduct  was  not  en- 
tirely under  the  control  of  his  will,  or  which  would  render  it 
possible  for  the  jury  to  find  that  he  did  not  intend  to  stab  the  de- 
ceased with  his  knife.  The  mind  and  will  were  no  doubt  more 
or  less  perverted  by  intoxication,  but  there  was  no  evidence  tend- 
ing to  show  that  they  were  annihilated  or  suspended.     Assum- 
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ing,  therefore,  that  the  request  did  not  refer  to  such  a  hypothesis, 
the  only  other  possible  meaning  is,  that  it  supposes  that  the  jury 
might  legally  find  that  the  prisoner  was  so  much  intoxicated  that 
he  could  not  be  guilty  of  murder,  for  the  want  of  the  requisite 
intention  and  motive ;  and  the  request  was  that  they  might  be  so 
instructed.  This  w^ould  be  precisely  the  same  thing  as  advising 
them  that  they  might  acquit  of  murder  on  account  of  the  pris- 
oner's intoxication,  if  they  thought  it  sufficient  in  degree.  It 
has  been  shown  that  this  would  be  opposed  to  a  well-established 
principle  of  law.  The  judge  was  not  at  liberty  so  to  charge,  and 
the  exception  to  his  refusal  cannot  be  sustained.  What  he  did 
charge  on  the  subject  of  intoxication  was  more  favorable  to  the 
prisoner  than  he  had  a  right  to  claim.  It  implies  that  if  he  was 
so  far  intoxicated  as  to  be  deprived  of  his  reasoning  faculties, 
it  was  an  excuse  for  the  crime  of  murder;  or,  as  perhaps  it  was 
intended  to  state,  that  he  could  not  be  guilty  of  murder.  The 
rule  which  I  have  endeavored  to  explain  assumes  that  one  may 
be  convicted  of  murder  or  any  other  crime,  though  his  mind  be 
reduced  by  drunkenness  to  a  condition  which  would  have  called 
for  an  acquittal,  if  the  obliquity  of  mind  had  arisen  from  any 
other  cause.  The  judge  ought  to  have  charged  that  if  a  man 
makes  himself  voluntarily  drimk,  that  is  no  excuse  for  any  crime 
he  may  commit  while  he  is  so,  and  that  he  must  take  the  conse- 
quences of  his  own  voluntary  act.  Rex  v.  Thomas,  supra.  The 
charge,  therefore,  gave  the  prisoner  the  chance  of  an  acquittal 
to  which  he  was  not  entitled ;  but  this  was  not  an  error  of  which 
he  can  take  advantage. 

The  judgment  of  the  court  of  sessions  was  reversed  by  the 
supreme  court  on  the  ground,  as  it  appears  from  the  opinion,  that 
the  judge  altogether  withdrew  the  attention  of  the  jury  from 
the  consideration  of  the  fact  that  the  prisoner  was  intoxicated. 
I  do  not  so  understand  the  charge;  all  the  evidence  which  was 
offered  to  show  the  prisoner's  condition  in  that  respect  was  re- 
ceived without  objection.  The  judge  refused  to  charge  that  it 
would  entitle  him  to  be  acquitted  of  murder,  whatever  the  jury 
might  think  of  its  degree.  Upon  the  question  whether  it  could 
be  taken  into  consideration  to  explain  or  characterize  his  acts, 
nothing  appears  to  have  been  said  either  by  the  counsel  or  the 
judge.    It  does  not  appear  whether  the  whole  charge  is  given,  or 
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only  such  parts  as  were  excepted  to.  As  I  do  not  find  any  error 
iu  the  portions  which  are  set  forth,  1  aui  of  opinion  that  tlie 
judgment  of  the  sessions  ought  not  to  have  been  reversed  on  the 
ground  that  it  is  not  sufficiently  full  in  other  respects. 

Under  the  act  of  1855  courts  of  error  are  to  order  a  new  trial 
when  they  are  satisfied  that  a  conviction  for  murder  is  against 
evidence  or  against  law,  or  that  justice  requires  another  trial. 
Page  613,  §  3.  In  the  exercise  of  this  jurisdiction  I  have  exam- 
ined this  case  with  the  attention  which  its  importance  to  the 
prisoner  and  to  the  public  merits.  It  satisfactorily  appeared  that 
the  prisoner,  without  any  provocation  on  the  part  of  the  deceased, 
who  was  a  stranger  to  him,  came  upon  him  and  stabbed  him 
to  the  heart  with  a  knife.  The  jury  have  found,  and  upon  suf- 
ficient evidence,  as  I  think,  that  the  prisoner  intended  to  kill  the 
deceased.  The  case  is  within  the  principle  of  People  v.  Clark,  7 
N.  Y.  385,  and  People  v.  Sullivan,  Id.  396.  Independently  of  the 
question  of  intoxication,  already  disposed  of,  the  evidence  dis- 
closed a  clear  case  of  murder. 

.The  judgment  of  the  supreme  court  ought  to  be  reversed,  and 
the  proceedings  remitted  to  that  court,  with  directions  to  pro- 
noimce  sentence  anew  against  the  prisoner. 

Harris,  J.  That  the  defendant  was  guilty  of  some  crime  was 
conceded  upon  the  trial.  He  had  committed  homicide.  The  act 
of  killing  was  perpetrated  with  a  deadly  weapon.  The  only  ques- 
tion to  be  determined  by  the  jury  was  whether  the  crime  was 
murder  or  manslaughter. 

Upon  the  law  applicable  to  this  question  the  jury  were  properly 
instructed.  They  were  told  that  if  there  was  an  intent  to  kill, 
even  though  that  intent  was  conceived  but  the  instant  before 
the  fatal  blow  was  struck,  the  crime  was  murder.  But  if,  on  the 
other  hand,  the  blow  was  struck  in  the  heat  of  passion,  without 
a  design  to  efl^ect  death,  the  crime  was  manslaughter.  This 
charge  was  unobjectionable.  The  distinction  between  the  crime 
of  murder  and  that  of  manslaughter  wa.s  sufficiently  stated.  The 
jury  were  nuide  to  know  that  it  was  their  duty  to  convict  the  de- 
fendant of  the  one  offense  or  the  other,  according  as  they  should 
find  upon  the  question  of  intent.  If  they  should  find  that  there 
was  an  intent  to  kill  they  were  to  pronounce  the  defendant  guilty 
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of  murder.  If  they  should  fmd  an  absence  of  such  intent  they 
were  to  convict  of  manslaughter  only. 

But  there  was  evidence  to  show  that,  when  he  struck  the 
deadly  blow,  the  defendant  was  intoxicated ;  and  the  court  was 
asked  to  charge  the  jury  that,  "if  it  appeared  by  the  evidence 
that  the  condition  of  the  prisoner  from  intoxication  was  such 
as  to  show  that  there  was  no  intention  or  motive,  by  reason  of 
drunkenness,  to  commit  the  crime  of  murder,  they  should  con- 
vict him  of  manslaughter."  The  court  refused  so  to  charge, 
but,  upon  this  point,  instructed  the  jury  "that  intoxication 
never  excused  crime,  unless  it  was  of  such  a  degree  as  to  deprive 
the  offender  of  his  reasoning  faculties." 

In  the  proposition,  as  it  was  thus  given  to  the  jury,  there  was 
no  error.  No  rule  is  more  familiar  than  that  intoxication  is 
never  an  excuse  for  crime.  There  is  no  judge  who  has  been  en- 
gaged in  the  administration  of  criminal  law  who  has  not  had  oc- 
casion to  assert  it.  Even  where  intent  is  a  necessary  ingredient  in 
the  crime  charged,  so  long  as  tlie  offender  is  capable  of  conceiv- 
ing a  design,  he  will  be  presumed,  in  the  absence  of  proof  to  the 
contrary,  to  have  intended  the  natural  consequences  of  his  own 
act.  Thus,  if  a  man,  without  provocation,  shoot  another  or 
cleave  him  down  with  an  ax,  no  degree  of  intoxication  short  of 
that  which  shows  that  he  was  at  the  time  utterly  incapable  of 
acting  from  motive,  will  shield  him  from  conviction.  This  was, 
in  substance,  the  doctrine  which  the  jury  received  from  the  court 
in  this  case.  The  defendant  had  struck  a  blow  with  a  deadly 
weapon,  which  had  resulted  in  immediate  death.  To  this  act 
the  law,  without  further  proof,  imputed  guilty  design.  If  the 
perpetrator  would  escape  the  consequences  of  an  act  thus  com- 
mitted, it  was  incumbent  on  him  to  show  either  that  he  was  in- 
capable of  entertaining  such  a  purpose,  or  that  the  act  was  com- 
mitted under  provocation.  In  raspect  to  the  latter,  there  was 
nothing  said  by  the  court,  nor  any  request  to  charge.  Had  it 
been  contended  that  the  blow  was  struck  in  the  heat  of  passion, 
it  might  then  have  been  proper  to  instruct  the  jury  that,  in  de- 
termining this  question,  the  intoxication  of  the  defendant  might 
well  be  considered.  No  such  ground  appears  to  have  been  taken 
by  the  counsel  for  the  defense.  There  was,  indeed,  some  testi- 
mony tending  to  show  that  the  defendant  had  been  struck  before 
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he  committed  the  act  for  which  he  was  tried.  But  the  weight 
of  the  testimony  Ls  clearly  against  this  theory  of  the  case.  It 
was  no  doubt  judicious,  therefore,  for  the  defendant's  counsel 
to  refrain  from  asking  the  court  to  charge  that  the  intoxication 
of  the  defendant  might  be  considered  by  the  jury  in  determin- 
ing whether  the  blow  was  struck  in  the  heat  of  passion,  or  with 
premeditated  design.  Had  such  a  request  been  made,  I  think  it 
would  have  been  the  duty  of  the  court  to  so  charge ;  though  from 
the  state  of  the  testimony,  it  is  not  likely  that  the  result  would 
have  been  favorable  to  the  defendant. 

The  supreme  court  seems  to  have  understood,  that,  in  all  cases, 
where,  without  it,  the  law  would  impute  to  the  act  a  criminal 
intent,  drunkenness  may  be  available  to  disprove  such  intent. 
I  am  not  aware  that  such  a  doctrine  has  before  been  asserted. 
It  is  certainly  unsound.  The  adjudications  upon  the  question, 
both  in  England  and  this  country,  are  very  numerous,  and  are 
characterized  by  a  singular  uniformity  of  language  and  doctrine. 
They  all  agree  that,  where  the  act  of  killing  is  unequivocal  and 
unprovoked,  the  fact  that  it  was  committed  while  the  perpetrator 
was  intoxicated  cannot  be  allowed  to  affect  the  legal  character 
of  the  crime.  But  when  the  circumstances  are  such  as  to  raise 
the  question  whether  the  act  was  the  rasult  of  design  or  the  im- 
pulse of  sudden  passion,  the  intoxication  of  the  accused  is  a 
proper  subject  of  consideration.  ' '  Drimkenness, "  says  Parke, 
B.,  in  Kex  v.  Thomas,  7  Car.  &  P.  820,  "may  be  taken  into  con- 
sideration in  cases  where  what  the  law  deems  sufficient  provoca- 
tion has  been  given,  because  the  question  is,  in  such  cases, 
whether  the  fatal  act  is  to  be  attributed  to  the  passion  of  anger, 
excited  by  the  previoiLs  provocation,  and  that  passion  is  more 
easily  excitable  in  a  person  when  in  a  state  of  intoxication  than 
when  he  is  sober."  Again  in  Rex  v.  Meakin,  Id.  297,  Aldei-son, 
B.,  says:  "With  regard  to  the  intention,  drunkenness  may, 
perhaps,  be  averted  to  according  to  the  nature  of  the  instrument 
used.  If  a  man  u.ses  a  stick,  you  would  not  infer  a  malicious  in- 
tent so  strongly  against  him.  if  drunk  when  he  made  an  in- 
temperate use  of  it,  as  you  would  if  he  had  used  a  different  kind 
of  weapon;  but,  where  a  dangerous  instrument  used,  which,  if 
used,  must  produce  grievous  bodily  harm,  drunkenness  can  have 
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no  effect   on   the   consideration   of   the   maliciou-s  intent  of  the 
party." 

This  subject  has  been  well  considered  by  the  court  of  appeals 
in  South  Carolina,  in  State  v.  McCants,  1  Speer,  384.     In  pro- 
noiineing:  the  judgment  of  the  court,  Wardlaw,  J.,  after  refer- 
ring to  the  language  of  Parke,  B.,  in  Rex  v.  Thomas,  above  cited, 
and  what  is  said  on  the  subject  in  2  Russ.  Crimes,  p.  8,  says: 
"To  this  doctrine  I  subscribe,  understanding  by  it  that  he  who 
is  in  a  state  of  voluntary  intoxication  shall  be  subject  to  the 
same  rule  of  conduct,  and  the  same  legal  inferences,  as  the  sober 
man ;  but  that  where  a  provocation  has  been  received,  which,  if 
acted  upon  instantly,  would  mitigate  the  offense  of  a  sober  man, 
and  the  question  in  the  case  of  a  drunken  man  is,  whether  that 
provocation  was  in  truth  acted  upon,  evidence  of  intoxication 
may  be  considered  in  deciding  that  question.     The  law  infers 
malice  against  the  drunkard,  who,  in  his  phrenzy,  shoots  into  a 
crowd  and  kills,  he  knows  not  whom,  no  less  than  against  a  sober 
man   for  like  conduct.     And  it  would  be  jeoparding  the  peace 
and  safety  of  society  to  say  that  he  who,  by  half  a  dozen  glasses, 
is  habitually  rendered  irritable  and  fierce,  shall  be  looked  upon 
with  more  indulgence,  when  he  has  barbarously  resented  a  trivial 
affront,  because  he  had  taken  the  quantity  of  liquor  requisite  to 
make  him  a  savage."    So  in  Kelley  v.  State,  3  Smedes  &  M.  518, 
the  defendant  had  been  indicted  for  murder  in  killing  his  slave. 
It  was  proved  that  when  the  act  was  committed  he  was  drunk. 
The  counsel  for  the  defendant  had  asked  the  court  to  instruct 
the  jury  that  they  might  take  the  evidence  of  intoxication  into 
consideration  as  proof,  more  or  less  strong,  according  to  their 
view  of  the  circumstances,  of  the  absence  of  that  premeditated 
design  required  as  an  indispensable  ingredient  to  murder.     The 
court  declined  so  to  charge.     In  reviewing  the  case  upon  error, 
the  court  of  appeals,  in  Mississippi,  say:  "The  fact  of  the  party 
being  intoxicated  has,  indeed,  been  holden  to  be  a  circumstance 
proper  to  be  taken  into  consideration,  where  the  sole  question  is, 
whether  an  act  was  premeditated  or  done  only  with  sudden  heat 
or  impulse." 

In  Pennsylvania,  Tennessee  and  some  other  states,  the  crime 
of  murder  is  classified  by  statute  into  two  degrees.  When  the 
killing  is  "willful,  deliberate,  malicious  and  premeditated,"  it 
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is  murder  in  the  first  det^ree.  All  other  kinds  of  murder  are 
declared  to  be  murder  in  the  second  degree.  Where  this  distinc- 
tion prevails,  it  has  been  held  that  the  influence  of  intoxication 
may  be  considered  by  the  jury  in  determining  whether  there 
had  been  that  deliberation  and  premeditation  necessary  to  con- 
stitute the  crime  of  murder  in  the  first  degree.  But,  it  has 
been  repeatedly  said,  when  asserting  this  rule,  that  it  is  con- 
fined to  the  question  whether  the  crime  is  murder  in  the 
first  or  second  degree,  under  the  statute.  In  such  a  case  delibera- 
tion as  well  as  design  is  a  quastion  of  fact  to  be  determined  by 
the  jury.  Swan  v.  State,  4  Humph.  136;  Pirtle  v.  State,  9 
Humph.  670 ;  Ilaile  v.  State,  11  Humph.  154. 

In  the  ease  now  before  us  there  was  no  attempt  to  show  that 
the  act  of  killing  was  committed  under  the  impulse  of  sudden 
passion.  All  that  the  court  was  requested  to  do  was,  to  instruct 
the  jury  that  if  they  were  satisfied  that,  by  reason  of  intoxica- 
tion, there  was  no  intention  or  motive  to  commit  the  crime  of 
murder,  they  should  convict  the  defendant  of  manslaughter 
only.  In  refusing  so  to  charge,  there  was  no  error.  If,  by  this 
request,  the  counsel  for  the  defendant  meant,  as  the  request 
seems  to  have  been  interpreted  by  the  supreme  court,  that  the 
jury  should  be  instructed  to  take  into  consideration  the  intoxica- 
tion of  the  defendant  in  determining  the  intent  with  which  the 
homicide  was  committed,  the  proposition  is  not  law.  It  has 
never  yet  been  held  that  the  crime  of  murder  can  be  reduced  to 
manslaughter  by  showing  that  the  perpetrator  was  drunk,  when 
the  same  offense,  if  committed  by  a  sober  man,  would  be  murder. 
If.  on  the  other  hand,  it  was  intended  that  the  court  should  in- 
struct the  jury  that  if,  by  reason  of  intoxication,  the  defendant 
was  so  far  deprived  of  his  senses  as  to  be  incapable  of  entertain- 
ing a  purpose,  or  acting  from  design,  the  jury  were  so  instructed. 
This  was  enough,  unless  the  counsel  for  the  defendant  desired 
to  have  the  jury  decide  whether  the  act  was  not  committed  in 
the  heat  of  passion.  In  that  case  his  propasition  must  have  been 
very  differently  framed. 

Upon  the  whole  case  I  am  satisfied  that  no  error  has  been  com- 
mitted by  the  court,  and  no  injustice  done  the  defendant.  The 
judgment  of  the  supreme  court  should,  therefore,  be  reversed, 
and  that  of  the  sessions  affirmed. 
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Judgment  of  the  supreme  court  reversed  and  that  of  the 
general  sessions  affirmed. 


Of  Criminal  Intent. 

QUEEN  V.  TOLSON. 
23  Q.  B.  Div.  168 

Court  of  Appeal,  Q.  B.  Div.  May  11,  1889. 

Case  stated  by  Stephen,  J.,  and  reserved  by  the  court  for  the 
consideration  of  all  the  judges. 

At  the  summer  assizes  at  Carlisle  in  1888  the  prisoner,  Martha 
Ann  Tolson,  was  convicted  of  bigamy. 

It  appears  that  the  marriage  of  the  prisoner  to  Tolson  took 
place  on  September  11,  1880;  that  Tolson  deserted  her  on  De- 
cember 13,  1881;  and  that  she  and  her  father  made  inquiries 
about  him,  and  learned  from  his  elder  brother  and  from  general 
report  that  he  had  been  lost  in  a  vessel  bound  for  America, 
which  went  down  with  all  hands  on  board.  On  January  10, 
1887,  the  prisoner,  supposing  herself  to  be  a  widow,  went 
through  the  ceremony  of  marriage  with  another  man.  The  cir- 
cumstances were  all  known  to  the  second  husband,  and  the  cere- 
mony was  in  no  way  concealed.  In  December,  1887,  Tolson  re- 
turned from  America. 

Stephen,  J.,  directed  the  jury  that  a  belief  in  good  faith  and 
on  reasonable  grounds  that  the  husband  of  the  prisoner  was  dead 
would  not  be  a  defence  to  a  charge  of  bigamy,  and  stated  in  the 
case  that  his  object  in  so  holding  was  to  obtain  the  decision  of 
the  court  in  view  of  the  conflicting  decisions  of  single  judges 
on  the  point.  The  jury  convicted  the  prisoner;  stating,  how- 
ever, in  answer  to  a  question  put  by  the  judge,  that  they  thought 
that  she  in  good  faith  and  on  reasonable  grounds  believed  her 
husband  to  be  dead  at  the  time  of  the  second  marriage,  and  the 
judge  sentenced  her  to  one  day's  imprisonment. 

The  question  for  the  opinion  of  the  court  was  whether  the 
direction  was  right.     If  the  direction  was  right,  the  conviction 
was  to  be  affirmed ;  if  not,  it  was  to  be  quashed. 
1889,  Jan.  26.     A.  Henry,  for  the  prisoner. 
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The  question  turns  on  the  construction  of  24  &  25  Vict.  c.  100, 
§  57,  which  reproduces  with  slight  and  immaterial  variation  of 
language  9  Geo.  IV.,  c.  31,  §  22,  and  1  Jac.  I.,  c.  11,  by  which  lat- 
ter statute  bigamy  was  first  made  felony,  and  removed  from  the 
cognizance  of  the  ecclesiastical  courts.  At  that  time  the  offence 
was  punishable  with  death  and  it  is  difficult  to  believe  that  in 
1603  the  legislature  intended  that  a  man  or  woman  remarrying 
under  a  bona  fide  and  reasonable  belief  that  the  other  party  was 
dead  should  be  liable  to  capital  punishment.  Section  57  should 
be  construed  in  accordance  with  the  well-known  principle  of 
English  criminal  law  that,  in  order  to  constitute  crime,  there 
must  be  a  mens  rea,  or  guilty  intention.  *'Non  est  reus,  nisi 
mens  sit  rea."  It  is  true  that  the  legislature  may,  for  its  own 
reasons,  dispense  in  any  given  case  with  the  necessity  for  a  mens 
rea,  and  may  constitute  certain  acts  crimes  in  themselves;  but 
this  it  generally  does  in  very  clear  language.  In  the  present 
case  the  jury  have  found  that  there  was  no  meiis  rea,  and  the 
language  of  the  section  is  not  such  as  to  indicate  that  a  mens 
rea  is  not  essential  to  the  crime  of  bigamy. 

Apart  from  the  fact  that  the  maxim  ^^Ignorantia  facti  excau- 
sat,"  is  applicable  to  the  case,  the  word  "felony"  in  itself  in- 
volves the  idea  of  a  m^ens  rea.  A  person  cannot  innocently  com- 
mit a  felony.  Co.  Litt.  391a;  Hawk.  P.  C.  bk.  1,  c.  25;  Termes 
de  la  Ley,  tit.  "Felony." 

The  effect  of  the  proviso  in  section  57  is  merely  to  raise  a  pre- 
sumption of  death  after  an  absence  of  seven  years,  during  which 
the  other  party  to  the  marriage  has  not  kno^vn  that  the  absent 
husband  or  wife  was  living.  This  presumption  is  wholly  differ- 
ent from  the  ground  taken  in  the  present  defence,  which  is  based 
on  a  reasonable  bona  fide  belief  of  the  death  of  the  husband 
excluding  all  possibility  of  the  existence  of  a  mens  rea.  After 
the  seven  years,  there  is  a  legal  presumption  of  death,  and  the 
burden  of  proof  is  on  the  prosecution ;  while  the  seven  years  are 
running  the  burden  of  proof  is  on  the  prisoner,  and  honest  and 
reasonable  belief  in  the  death  of  the  husband  or  wife  is  a  good 
defence. 

The  case  of  Reg.  v.  Prince,  L.  R.  2  Crown  Cas.  154.  when 
rightly  considered,  is  in  favor  of  the  pri.soner.  The  result  of 
that  decision  is  in  no  sense  to  displace  the  doctrine  of  the  neces- 


118  OF  LEADING  CONDITIONS  OF  CRIMINALITY. 

sity  for  a  mens  rca  as  a  general  proposition  of  criminal  law,  at 
least  in  cases  where  the  act  is  done  under  a  belief  of  the  ex- 
istence of  a  state  of  facts  which,  if  it  really  existed,  would  ren- 
der the  act  not  criminal  nor  immoral.  In  that  case  the  prisoner 
knew  that  in  taking  the  girl  away  from  her  father  he  was,  alto- 
gether apart  from  the  question  of  her  age,  doing  an  improper 
and  immoral  act,  while  in  the  present  case  there  was  nothing 
wrong  in  the  remarriage  of  the  prisoner,  who  supposed  herself 
to  be  a  widow.  Nor  is  the  doctrine  of  mens  rea  in  any  way  af- 
fected by  the  decisions  on  statutes  for  the  protection  of  the  rev- 
enue or  of  game  or  the  licensing  acts,  etc.,  in  which  certain  acts 
are  constituted  ipso  facto  crimes,  for  in  all  cases  it  is  a  question 
of  construction  whether  the  particular  statute  excludes  the  gen- 
eral doctrine  of  mews  rca. 

The  question  has  frequently  arisen  before  single  judges,  and 
the  cases  of  Reg.  v.  Turner,  9  Cox,  Cr.  Cas.  145 ;  Reg.  v.  Horton, 
11  Cox,  Cr.  Cas.  670;  and  Reg.  v.  Moore,  13  Cox,  Cr.  Cas.  544,— 
are  in  the  prisoner's  favor,  while  Reg.  v.  Gibbons,  12  Cox,  Cr. 
Cas.  237,  and  Reg.  v.  Bennett,  14  Cox,  Cr.  Cas.  45,  are  to  a  con- 
trary effect.  It  seems,  however,  impossible  to  reconcile  the  lan- 
guage of  Brett,  J.,  in  Reg.  v.  Prince,  L.  R.  2  Cr.  Cas.  154,  and 
in  Attorney  General  v.  Bradlaugh,  14  Q.  B.  Div.  667,  at  page 
689  with  his  decision  in  Reg.  v.  Gibbons,  12  Cox,  Cr.  Cas.  237. 

No  counsel  appeared  to  argue  on  behalf  of  the  crown.  Cur. 
ado.  vult. 

Willis,  J.  In  this  case  the  prisoner  was  convicted  of  bigamy. 
She  married  a  second  time  within  seven  years  of  the  time  when 
she  last  knew  of  her  husband  being  alive  but  upon  information 
of  his  death,  which  the  jury  found  that  she  upon  reasonable 
grounds,  believed  to  be  true.  A  few  months  after  the  second 
marriage  he  reappeared. 

The  statute  upon  which  the  indictment  was  framed  is  24  and 
25  Vict.  c.  100,  §  57,  which  is  in  these  words:  "A¥hoever,  being 
married,  shall  marry  any  other  person  during  the  life  of  the 
former  hasband  or  wife  shall  be  guilty  of  felony,  punishable 
with  penal  servitude  for  not  more  than  seven  years,  or  imprison- 
ment with  or  without  hard  labor  for  not  more  than  two  years;" 
Avith  a  proviso  that  "nothing  in  this  act  shall  extend  to  any  per- 
son marrying  a  second  time  whose  husband  or  wife  shall  have 
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been  continually  alnscnt  from  such  person  for  the  space  of  seven 
years  last  pa.st,  and  shall  not  have  been  known  by  such  person 
to  be  living  within  that  time. ' ' 

There  is  no  doubt  that  under  the  circumstances  the  prisoner 
falls  within  the  very  words  of  the  statute.  She,  being  married, 
married  another  person  during  the  life  of  her  former  husband, 
and  when  she  did  so  he  had  not  been  coulinually  absent  from  her 
for  the  space  of  seven  years  last  past. 

It  is,  however,  undoubtedly  a  principle  of  English  criminal 
law  that,  ordinarily  speaking,  a  crime  is  not  commitced  if  the 
mind  of  the  person  doing  the  act  in  question  he  innocent.  "It 
is  a  principle  of  natural  justice  and  of  our  law,"  says  Lord  Ken- 
yon,  C.  J.,  "that  'actus  non  facit  reum,  nisi  mens  sit  rea,'—the 
intent  and  act  must  both  concur  to  constitute  the  crime."  Fowler 
V.  Padget,  7  Term  R.  509,  514.  The  guilty  intent  is  not  neces- 
sarily that  of  intending  the  very  act  or  thing  done  and  prohibited 
by  common  or  statute  law,  but  it  must  at  least  be  the  intention  to 
do  something  wroiig.  That  intention  may  belong  to  one  or  other 
of  two  classes.  It  may  be  to  do  a  thing  wrong  in  itself  and  apart 
fi'om  positive  law,  or  it  may  be  to  do  a  thing  merely  prohibited 
by  statute  or  by  common  law,  or  both  elements  of  intention  may 
coexist  with  respect  to  the  same  deed.  There  are  many  things 
prohibited  by  no  statute,— fornication  or  seduction,  for  instance, 
—which  nevei-theless  no  one  would  hesitate  to  call  wrong;  and 
the  intention  to  do  an  act  ivrong  in  this  sense  at  the  least  must 
as  a  general  ride  exist  before  the  act  done  can  be  considered  a 
crime.  Knowingly  and  intentionally  to  break  a  statute  must,  I 
think,  from  the  judicial  point  of  view,  always  be  morally  wrong 
in  the  absence  of  special  circumstances  applicable  to  the  particu- 
lar instance  and  excusing  the  breach  of  the  law,  as,  for  instance, 
if  a  municipal  regulation  be  broken  to  save  life  or  to  put  out  a 
fire.  But  to  make  it  morally  right  some  such  special  matter  of 
excuse  must  exist,  inasmuch  as  the  administration  of  justice, 
and,  indeed,  the  foundations  of  civil  society,  rest  upon  the  prin- 
ciple that  obedience  to  the  law,  whether  it  be  a  law  approved  of 
or  disapproved  of  by  the  individual,  is  the  first  duty  of  a  citizen. 

Although  prima  facie  and  as  a  general  rule  there  must  be  a 
mind  at  fault  before  there  can  be  a  crime,  it  is  not  an  inflexible 
rule,  and  a  statute  may  relate  to  such  a  subject-matter  and  may 
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be  so  framed  as  to  make  an  act  criminal  whether  there  has  been 
any  intention  to  break  the  law  or  otherwise  to  do  wrong  or  not. 
There  is  a  large  body  of  muncipal  law  in  the  present  day  which 
is  so  conceived.  By-laws  are  constantly  made  regulating  the 
width  of  thoroughfares,  the  height  of  buildings,  the  thickness 
of  walls,  and  a  variety  of  other  matters  necessary  for  the  gen- 
eral welfare,  health,  or  convenience,  and  such  by-laws  are  en- 
forced by  the  sanction  of  penalties,  and  the  breach  of  them  con- 
stitutes an  offence,  and  is  a  criminal  matter.  In  such  cases  it 
would,  generally  speaking,  be  no  answer  to  proceedings  for  in- 
fringement of  the  by-law  that  the  person  committing  it  had 
do7ia  fide  made  an  accidental  miscalculation  or  an  erroneous 
measurement.  The  acts  are  properly  construed  as  imposing  the 
penalty  when  the  act  is  done,  no  matter  how  innocently;  and  in 
such  a  case  the  substance  of  the  enactment  is  that  a  man  shall 
take  care  that  the  statutory  direction  is  obeyed,  and  that  if  he 
fails  to  do  so  he  does  it  at  his  peril. 

Whether  an  enactment  is  to  be  construed  in  this  sense  or  with 
the  qualification  ordinarily  imported  into  the  construction  of 
criminal  statutes,  that  there  must  be  a  guilty  mind,  must,  I 
think,  depend  upon  the  subject-matter  of  the  enactment,  and 
the  various  circumstances  that  may  make  the  one  construction 
or  the  other  reasonable  or  unreasonable.  There  is  no  difference, 
for  instance,  in  the  kind  of  language  used  by  acts  of  parliament 
which  made  the  unauthorized  possession  of  government  stores  a 
crime,  and  the  language  used  in  by-laws  which  say  that  if  a  man 
builds  a  house  or  a  wall  so  as  to  encroach  upon  a  space  protected 
by  the  by-law  from  building  he  shall  be  liable  to  a  penalty.  Yet 
in  Reg.  v.  Sleep,  Leigh  &  C.  44,  Law  J.  30  Mag.  Cas.  170,  it  was 
held  that  a  person  in  possession  of  government  stores  with  the 
broad  arrow  could  not  be  convicted  when  there  was  not  suflB- 
cient  evidence  to  shew  that  he  knew  that  were  so  marked ;  whilst 
the  mere  infringement  of  a  building  by-law  would  entail  liabil- 
ity to  the  penalty.  There  is  no  difference  between  the  language 
by  which  it  is  said  that  a  man  shall  sweep  the  snow  from  the 
pavement  in  front  of  his  house  before  a  given  hour  in  the  morn- 
ing, and,  if  he  fails  to  do  so,  shall  pay  a  penalty,  and  that  by 
which  it  is  said  that  a  man  sending  vitriol  by  railway  shall  mark 
the  nature  of  the  goods  on  the  package  on  pain  or  forfeiting  a 


QUEEN  V.  TOLSON.  121 

sum  of  money ;  and  yet  I  suppose  that  in  the  first  case  the  pen- 
alty would  attach  if  the  thing  were  not  done,  whilst  in  the  other 
case  it  has  been  held  in  Ilearne  v.  Garton,  2  El.  &  El.  66,  that 
where  the  sender  had  made  rea.sonable  inquiry,  and  was  tricked 
into  the  belief  that  the  goods  were  of  an  innocent  character,  he 
could  not  be  convicted,  although  he  had  in  fact  sent  the  vitriol 
not  properly  marked.  There  is  no  dilference  between  the  lan- 
guage by  which  it  is  enacted,  that  "whosoever  shall  unlawfully 
and  willfully  kill  any  pigeon  under  such  circumstances  as  shall 
not  amount  to  a  larceny  at  common  law"  shall  be  liable  to  a 
penalty,  and  the  language  by  which  it  is  enacted,  that  "if  any 
person  shall  commit  any  trespass  by  entering  any  land  in  the 
daytime  in  pursuit  of  game"  he  shall  be  liable  to  a  penalty;  and 
yet  in  the  first  case  it  has  been  held  that  his  state  of  mind  is  ma- 
terial (Taylor  v.  Newman,  4  Bast  &  S.  89),  in  the  second  that  it 
is  immaterial  (Watkins  v.  Major,  L.  R.  10  C.  P.  662).  So, 
again,  there  is  no  difference  in  language  between  the  enactments 
I  have  referred  to  in  which  the  absence  of  a  guilty  mind  was 
held  to  be  a  defence,  and  that  of  the  statute  which  says  that 
"any  person  who  shall  receive  two  or  more  lunatics"  into  any 
unlicensed  house  shall  be  guilty  of  a  misdemeanor;  under  which 
the  contrary  has  been  held.  Reg.  v.  Bishop.  5  Q.  B.  Div.  259. 
A  statute  provided  that  any  clerk  to  justices  who  should,  under 
color  and  pretence  of  anything  done  by  the  justice  or  the  clerk, 
receive  a  fee  greater  than  that  provided  for  by  a  certain  table, 
should  for  every  such  offence  forfeit  £20.  It  was  held  that 
where  a  clerk  to  justices  bona  fide  and  reasonably  but  errone- 
ously believed  that  there  were  two  sureties  bound  in  a  recogni- 
zance besides  the  principal,  and  accordingly  took  a  fee  as  for 
three  recognizances,  when  he  was  only  entitled  to  charge  for  two. 
no  action  would  lie  for  the  penalty.  "Actus,"  says  Lord  Camp- 
bell, "non  facit  reum,  nisi,  mens  sit  rea.  Here  the  defendant, 
very  reasonably  believing  that  there  were  two  sureties  bound  be- 
side the  principal,  has  not,  by  making  a  charge  in  pursuance  of 
his  belief,  incurred  the  forfeiture.  The  language  of  the  statute 
is  'for  every  such  offence.'  If  therefore,  the  table  allowed  him 
to  charge  for  three  recognizances  where  there  are  a  principal 
and  two  sureties,  he  has  not  committed  an  offence  under  the 
act."    Bowman  v.  Blyth,  7  El.  &  Bl.  26,  43. 
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If  identical  language  may  thus  be  legitimately  construed  in 
two  opposite  senses,  and  is  sometimes  held  to  imply  that  there  is 
and  sometimes  that  there  is  not  an  offense  when  the  guilty  mind 
is  absent,  it  is  obvious  that  assistance  must  be  sought  aliunde, 
and  that  all  circumstances  must  be  taken  into  consideration 
which  tend  to  shew  that  the  one  construction  or  the  other  is 
reasonable,  and  amongst  such  circumstances  it  is  impossible  to 
discard  the  consequences.  This  is  a  consideration  entitled  to 
little  Aveight  if  the  words  be  incapable  of  more  than  one  con- 
struction ;  but  I  have,  I  think,  abundantly  shewn  that  there  is 
nothing  in  the  mere  form  of  words  used  in  the  enactment  now 
under  consideration  to  prevent  the  application  of  what  is  cer- 
tainly the  normal  rule  of  construction  in  the  ca.se  of  a  statute 
constituting  an  offense  entailing  severe  and  degrading  punish- 
ment. If  the  words  are  not  conclusive  in  themselves,  the  rea- 
sonableness or  otherwise  of  the  construction  contended  for  has 
always  been  recognized  as  a  matter  fairly  to  be  taken  into  ac- 
count. In  a  case  in  which  a  woman  was  indicted  under  9  &  10 
Wm.  III.,  c.  41,  §  2,  for  having  in  her  possession,  without  a 
certificate  from  the  proper  authority,  government  stores  marked 
in  the  manner  described  in  the  act,  it  was  argued  that  by  the 
act  the  possession  of  the  certificate  was  made  the  sole  excuse, 
and  that,  as  she  had  no  certificate,  she  must  be  convicted.  Foster, 
J.,  said,  however,  that  though  the  words  of  the  statute  seemed 
to  exclude  any  other  excuse,  yet  the  circumstances  must  be  tak- 
en into  consideration;  otherwise  a  law  calculated  for  wise  pur- 
poses might  be  made  a  handmaid  to  oppression;  and  directed 
the  jury  that,  if  they  thought  the  defendant  came  into  posses- 
sion of  the  .stores  without  any  fraud  or  misbehaviour  on  her 
part,  they  ought  to  acquit  her.  Fost.  Crown  Law  (3d  Ed.)  Ap- 
pend, pp.  439,  440.  This  ruling  was  adopted  by  Lord  Ken- 
yon  in  Rex  v.  Banks,  1  Esp.  144,  who  considered  it  beyond  ques- 
tion that  the  defendant  might  excuse  himself  by  shewing  that 
he  came  innocently  into  snch  po.ssession,  and  treated  the  un- 
qualified words  of  the  statute  as  merely  shifting  the  burden 
of  proof,  and  making  it  necessary  for  the  defendant  to  shew  mat- 
ter of  excuse,  and  to  negative  the  guilty  mind  instead  of  its 
being  necessary  for  the  crown  to  shew  the  existence  of  the 
guilty  mind.     Prima     facie,  the  statute  was  satisfied  when  the 
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case  was  l)roiight  within  its  terms,  and  it  then  lay  upon  the  de- 
fendant to  prove  that  the  violation  of  the  hiw  which  had  taken 
place  had  been  committed  accidentally  or  innocently,  so  far  as 
he  was  concerned.  Suppose  a  man  had  taken  up  by  mistake  one 
of  two  baskets,  exactly  alike,  and  of  similar  weight,  one  of  which 
contained  innocent  articl&s,  belonfjing  to  himself,  and  the  other 
iiiarked  government  stores,  and  was  caught  with  the  wrong 
basket  in  his  hand!  He  would,  by  his  own  act,  have  brought 
himself  within  the  very  words  of  the  statute.  Who  would  think 
of  convicting  him  ?  And  yet  what  defense  could  there  be  except 
that  his  mind  was  innocent,  and  that  he  had  not  intended  to  do 
the  thing  forbidden  by  the  statute?  In  Fowler  v.  Padget,  7 
Term  R.  509,  the  question  was  whether  it  was  an  act  of  bank- 
ruptcy for  a  man  to  depart  from  his  dwelling  house  whereby  his 
creditors  were  defeated  and  delayed  although  he  had  no  inten- 
tion of  defeating  and  delaying  them.  The  statute  which  con- 
stituted the  act  of  bankruptcy  was  1  Jac.  I.  c.  15,  which  makes  it 
an  act  of  bankruptcy  (amongst  other  things)  for  a  man  to  de- 
part his  dwelling  house  "to  the  intent  or  whereby  his  creditors 
may  be  defeated  and  delayed."  The  court  of  king's  bench,  con- 
sisting of  Lord  Kenyon,  C.  J.,  and  Ashurst  and  Grose,  JJ.,  held 
that  there  was  no  act  of  bankruptcy.  "Bankruptcy,"  said  Lord 
Kenyon,  "is  considered  as  a  crime,  and  the  bankrupt  in  the  old 
laws  is  called  an  offender;  but,"  he  adds,  in  the  passage  already 
cited,  "it  is  a  principle  of  natural  justice  and  of  our  law  that 
'actus  non  facit  reum,  nisi  mens  sit  rea,'  "  and  the  court  went- 
so  far  as  to  read  "and"  in  the  statute  in  place  of  "or,"  which 
is  the  word  used  in  the  act,  in  order  to  avoid  the  consequences 
wiiich  appeared  to  them  unjust  and  unreasonable.  In  Rex  v. 
Banks,  1  Esp.  144,  above  cited.  Lord  Kenyon  referred  to  Foster, 
J's,  ruling  in  this  case  as  that  of  "one  of  the  best  crown  lawyers 
that  ever  sat  in  Westminster  Hall."  These  decisions  of  Foster, 
J.,  and  Lord  Kenyon  have  been  repeatedly  acted  upon.  See  Reg. 
v.  Willmett,  3  Cox,  Cr.  Cas.  281 ;  Reg.  v.  Cohen,  8  Cox.  Cr.  Cas. 
41;  Reg.  V.  Sleep  (in  the  court  for  cro\\'n  cases  reserved)  Leigh 
&  C.  44,  Law  J.  30  Mag.  Cas.  170;  Reg.  v.  O'Brien,  15  Law  T. 
(N.  S.)  419. 

Now,  in  the  present  instance,  one  consequence  of  holdina  that 
the  offense  is  complete  if  the  husband  or  wife  is  dc  facto  alive 
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at  the  time  of  the  second  marriage,  although  the  defendant  had 
at  the  time  of  the  second  marriage  every  reason  to  believe  the 
contrary,  would  he  that,  though  the  evidence  of  death  should  he 
sufficient  to  induce  the  court  of  prohate  to  grant  prohate  of  the 
ivill  or  administration  of  the  goods  of  the  man  supposed  to  he 
dead,  or  to  prevail  with  the  jury  upon  an  action  hy  the  heir  to  re- 
cover possession  of  his  real  property,  the  wife  of  the  person  sup- 
posed to  he  dead,  who  had  married  six  years  and  eleven  months 
after  the  last  time  that  she  had  known  him  to  he  alive  would  he 
guilty  of  felony  in  case  he  should  turn  up  twenty  years  after- 
wards. It  would  he  scarcely  less  unreasonable  to  enact  that 
those  who  had  in  the  meantime  distributed  his  personal  estate 
should  he  guilty  of  larceny.  It  seems  to  me  to  he  a  case  to  which 
it  would  not  be  improper  to  apply  the  language  of  Lord  Ken- 
yon  when  dealing  with  a  statute  which,  literally  interpreted,  led 
to  what  he  considered  an  equally  preposterous  result :  ''I  would 
adopt  any  construction  of  the  statute  that  the  words  will  hear  in 
order  to  avoid  such  monstrous  consequences.".  Fowler  v.  Pad- 
get,  7  Term  R.  509,  514. 

Again,  the  nature  and  extent  of  the  penalty  attached  to  the 
offense  may  reasonably  be  considered.  There  is  nothing  that 
need  shock  any  mind  in  the  payment  of  a  small  pecuniary  pen- 
alty by  a  person  who  has  unwittingly  done  something  detri- 
mental to  the  public  interest.  To  subject  him,  when  what  he 
has  done  has  been  nothing  but  what  any  well-disposed  man 
would  have  been  very  likely  to  do  under  the  circumstances,  to  the 
forfeiture  of  all  his  goods  and  chattels,  which  would  have  been 
one  consequence  of  a  conviction  at  the  date  of  the  act  of  24,  & 
25  Vict.,  to  the  loss  of  civil  rights,  to  imprisonment  with  hard 
labour,  or  even  to  penal  servitude,  is  a  very  different  matter; 
and  such  a  fate  seems  properly  reserved  for  those  who  have 
transgressed  morally  as  well  as  unintentionally  done  something 
prohibited  by  law.  I  am  well  aware  that  the  mischiefs  which 
may  result  from  bigamous  marriages,  however  innocently  con- 
tracted, are  great ;  but  I  cannot  think  that  the  appropriate  way 
of  preventing  them  is  to  expose  to  the  danger  of  a  cruel  injustice 
persons  whose  only  error  may  be  that  of  acting  upon  the  same 
evidence  as  has  appeared  perfectly  satisfactory  to  a  court  of  pro- 
bate, a  tribunal  emphatically  difficult  to  satisfy  in  such  matters, 
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and  certain  only  to  act  upon  what  appears  to  be  the  mast  cogent 
evidence  of  death.  It  is,  as  it  seems  to  me,  undesirable  in  the 
highest  degree,  without  necessity  to  multiply  instances  in  which 
people  shall  be  liable  to  conviction  upon  very  grave  charges 
when  the  circumstances  are  such  that  no  judge  in  the  kingdom 
would  think  of  pronouncing  more  than  a  nominal  sentence. 

It  is  said,  however,  in  respect  of  the  offense  now  under  dis- 
cussion that  the  proviso  in  24  &  25  Vict.  c.  100,  §  57,  that  "noth- 
ing in  the  section  shall  extend  to  any  person  marrying  a  second 
time  whose  husband  or  wife  shall  have  been  continually  absent 
from  such  person  for  seven  years  last  past,  and  shall  not  have 
been  known  by  such  person  to  be  living  within  that  time,"  points 
out  the  sole  excuse  of  which  the  act  allows.  I  cannot  see  what 
necessity  there  is  for  drawing  any  such  inference.  It  seems  to 
me  that  it  merely  specifies  one  particular  case,  and  indicates 
what  in  that  case  shall  be  sufficient  to  exempt  the  party  without 
any  further  inquiry  from  criminal  liability,  and  I  think  it  is 
an  argument  of  considerable  weight,  in  this  connection,  that 
under  9  &  10  Wm.  III.  c.  41,  §  2,  where  a  similar  contention  was 
founded  upon  the  specification  of  one  particular  circumstance 
under  which  the  possession  of  government  stores  should  be  justi- 
fied, successive  judges  and  courts  have  refused  to  accede  to  the 
reasoning,  and  have  treated  it,  to  use  the  words  of  Lord  Kenyon, 
as  a  matter  that  "could  not  bear  a  question"  that  the  defendant 
might  shew  in  other  ways  that  his  possession  was  without  fraud 
or  misbehaviour  (m  his  part.    Rex  v.  Banks,  1  Esp.  144,  147. 

Upon  the  point  in  question  there  are  conflicting  decisions.  It 
was  held  by  Martin,  B.,  in  Reg,  v.  Turner,  9  Cox,  Cr.  Cas.  145, 
and  by  Cleasby,  B.,  in  Reg.  v.  Horton,  11  Cox,  Cr.  Cas.  670,  that 
bona  fide  belief,  at  the  time  of  the  second  marriage,  upon  reason- 
able grounds,  that  the  first  husband  or  wife  was  dead,  was  a  de- 
fense. In  Reg.  V.  Gibbons,  12  Cox.  Cr.  Cas.  237,  it  is  said  that  it 
was  held  by  Brett,  J.,  after  consulting  Willes,  J.,  that  such  a  be- 
lief was  no  defense.  The  report,  however,  is  most  unsatisfactory, 
as,  if  the  facts  were  as  there  stated,  there  was  no  reasonable 
evidence  of  such  belief  upon  any  reasonable  grounds,  and  in  Reg. 
v.  Prince,  L.  R.  2  Crown  Cas.  154,  Brett,  J.,  gave  a  very  elaborate 
judgment  containing  his  matured  and  considered  opinion  upon 
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a  similar  question,  which  it  is  quite  impossible  to  reconcile  with 
the  supposed  ruling  in  Reg.  v.  Gibbons,  12  Cox,  Cr.  Cas.  237. 

In  Reg.  V.  Bennett,  14  Cox,  Cr.  Cas.  45,  Bramwell,  L.  J.,  is  re- 
ported to  have  followed  Reg.  v.  Gibbons,  12  Cox,  Cr,  Cas.  237, 
and  to  have  said  that  he  had  always  refused  to  act  upon  Reg. 
V.  Turner,  9  Cox,  Cr.  Cas.  145.  But  here  again  the  report  is 
eminently  unsatisfactory,  for  it  proceeds  to  state  that  the  pris- 
oner was  convicted  of  two  other  offenses,  forgery  and  obtaining 
money  by  false  pretenses,  and  sentenced  to  10  years'  penal  ser- 
vitude, which  is  a  greater  sentence  than  he  could  have  received 
for  bigamy.  Except  for  the  purpose  of  bringing  out  the  sort  of 
man  that  the  prisoner  w^as,  and  so  emphasizing  the  fact  that  he 
deserved  condign  pimishment  the  bigamy  trial  might  have  been 
omitted. 

In  Reg.  V.  Moore,  13  Cox,  Cr.  Cas.  544,  Denman,  J.,  after  con- 
sultation with  Amphlett,  L.  J.,  directed  the  acquittal  of  a  woman 
charged  with  bigamy,  the  jury  having  found,  that  although  sev- 
en years  had  not  clasped  since  she  last  knew  that  her  husband 
was  living,  she  had,  when  she  married  a  second  time,  a  reasonable 
and  bona  fide  belief  that  he  was  dead,  saying  that  in  his  opinion 
and  that  of  Amphlett,  L.  J.,  such  belief  was  a  defense.  He 
added,  however,  that  his  opinion  was  not  to  be  taken  as  a  final 
one,  and  that,  had  the  circumstances  been  such  that  the  prisoner 
would,  if  the  conviction  could  be  sustained,  have  deserved  a  sub- 
stantial sentence,  he  should  have  directed  a  conviction,  and  re- 
served the  question.  There  is  nothing,  therefore,  in  the  state  of 
the  authorities  directly  bearing  upon  the  question,  to  prevent  one 
from  deciding  it  upon  the  grounds  of  principle.  It  is  suggested, 
however,  that  the  important  decision  of  the  court  of  15  judges 
in  Reg.  v.  Prince,  L.  R.  2  Crown  Cas.  154,  is  an  authority  in 
favour  of  a  conviction  in  this  case.  I  do  not  think  so.  In  Reg. 
V.  Prince,  L.  R.  2  Crown  Cas.  154,  the  prisoner  was  indicted 
under  24  &  25  Vict.  c.  100,  §  55,  for  "unlawfully  taking  an  un- 
married girl,  then  being  under  the  age  of  sixteen  years,  out  of 
the  possession  and  against  the  will  of  her  father."  The  jury 
found  that  the  prisoner  bona  fide  believed  upon  reasonable 
grounds  that  she  was  IS.  The  court  (dissentiente  Breet,  J.) 
upheld  the  conviction.  Two  judgments  were  delivered  by  a  ma- 
jority of  the  court,  in  each  of  which  several  judges  concurred, 
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whilst  throe  of  them  — Dennian,  J.,  Pollock,  B.,  and  Quan,  J., — 
concurred  in  l)otli.  Tlic  finst  of  the  two,  })eing  the  judgment  of 
nine  judges,  upheld  tiie  conviction  upon  the  ground  that,  look- 
ing to  the  subject-matter  of  the  enactment,  to  the  group  of  sec- 
tions amongst  which  it  is  found  and  to  the  history  of  legislation 
on  the  subject,  the  intention  of  the  legislature  was  that,  if  a  man 
took  an  unmarried  girl  under  16  out  of  the  possession  of  her 
father  against  his  will,  he  must  take  his  chance  of  whether  any 
belief  he  might  have  about  her  age  was  right  or  wrong,  and, 
if  he  made  a  mistake  upon  this  point,  so  much  the  worse  for  him, 
he  must  bear  the  consequences.  The  second  of  the  two  judg- 
ments, being  that  of  seven  judges,  gives  a  number  of  other  rea- 
sons for  arriving  at  the  same  conclusion,  some  of  them  founded 
upon  the  policy  of  the  legislature  as  illustrated  by  other  asso- 
ciated sections  of  the  same  act.  This  judgment  contains  an  em- 
phatic recognition  of  the  doctrine  of  the  "guilty  mind"  as  an 
element,  in  general,  of  a  criminal  act,  and  supports  the  convic- 
tion upon  the  ground  that  the  defendant,  who  believed  the  girl 
to  be  18  and  not  16,  even  then  in  taking  her  out  of  the  possession 
of  the  father  against  his  will,  was  doing  an  act  wrong  in  itself. 
"This  opinion,"  says  the  judgment,  "gives  full  scope  to  the  doc- 
trine of  the  7ncns  rea."  Reg.  v.  Prince,  L.  R.  2  Crown  Cas. 
175. 

The  case  of  Reg.  v.  Prince,  L.  R.  2  Crown  Cas.  154,  therefore, 
is  a  direct  and  cogent  authority  for  saying  that  the  intention  of 
the  legislature  cannot  be  decided  upon  simple  prohibitory  words, 
without  reference  to  other  considerations.  The  considerations 
relied  upon  in  that  case  are  wanting  in  the  present  case,  whilst, 
a.s  it  seems  to  me,  those  which  point  to  the  application  of  the 
principle  underljdng  a  vast  area  of  criminal  enactment,  that 
there  can  be  no  crime  without  a  tainted  mind,  preponderate 
greatly  over  any  that  point  to  its  exclusion. 

In  my  opinion,  therefore,  this  conviction  ought  to  be  quashed. 
My  Brother  Charles  authorizes  me  to  say  that  this  judgment 
expresses  his  views  as  well  as  my  o\\ti. 

Cave,  J.  In  this  case  the  pri.soner  was  convicted  of  bigamy. 
She  was  married  on  September  11,  1880,  and  was  deserted  by  her 
husband  on  December  13,  1881.  From  inquiries  which  she  and 
her  father  made  about  him  from  his  brother,  she  was  led  to  be- 
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lieve  that  he  had  been  lost  in  a  vessel  bound  for  America,  which 
went  down  with  all  hands.  In  January,  1887,  she  married  again, 
supposing  herself  to  be  a  widow.  Her  first  husband  returned 
from  America  in  December,  1887.  The  jury  found  that  the  pris- 
oner in  good  faith,  and  on  reasonable  grounds,  believed  her  hus- 
band to  be  dead  at  the  time  of  her  second  marriage. 

At  common  law,  an  honest  and  reasonable  belief  in  the  exist- 
ence of  circumstances,  which,  if  true,  would  make  an  act  for 
which  a  prisoner  is  indicted  an  innocent  act,  has  always  been 
held  to  be  a  good  defense.  This  doctrine  is  embodied  in  the  some- 
what uncouth  maxim,  "Actus  non  facit  reum,  nisi  mens  sit  rea." 
Honest  and  reasonable  mistake  stands  in  fact  on  the  same  footing 
as  absence  of  the  reasoning  faculty,  as  in  infancy,  or  perversion 
of  that  faculty,  as  in  lunacy.  Instances  of  the  existence  of  this 
common-law  doctrine  will  readily  occur  to  the  mind.  So  far  as 
I  am  aware,  it  has  never  been  suggested  that  these  exceptions  do 
not  equally  apply  in  the  case  of  statutory  offenses,  unless  they 
are  excluded  expressly  or  by  necessary  implication.  In  Reg.  v. 
Prince,  L.  R.  2  Crown  Cas.  154,  in  which  the  principle  of  mis- 
take underwent  much  discussion,  it  was  not  suggested  by  any 
of  the  judges  that  the  exception  of  honest  and  reasonable  mis- 
take was  not  applicable  to  all  offenses,  whether  existing  at  com- 
mon law  or  created  by  statute.  As  I  understand  the  judgments 
in  that  case,  the  difference  of  opinion  was  as  to  the  exact  extent 
of  the  exception ;  Brett,  J.,  the  dissenting  judge,  holding  that  it 
applied  wherever  the  accused  honestly  and  reasonably  believed 
in  the  existence  of  circumstances  which,  if  true,  would  have  made 
his  act  not  criminal,  while  the  majority  of  the  judges  seem  to 
have  held  that,  in  order  to  make  the  defense  available  in  that 
case,  the  accused  must  have  proved  the  existence  in  his  mind 
of  an  honest  and  reasonable  belief  in  the  existence  of  circum- 
stances which,  if  they  had  really  existed  would  have  made  his 
act  not  only  not  criminal,  but  also  not  immoral.  "Whether  the 
majority  held  that  the  general  exception  is  limited  to  cases 
where  there  is  an  honest  belief  not  only  in  facts  which  would 
make  the  act  not  criminal,  but  also  in  facts  which  would  make  it 
not  immoral,  or  whether  they  held  that  the  general  doctrine  was 
correctly  stated  by  Brett,  J.,  and  that  the  further  limitation  was 
to  be  inferred  from  the  language  of  the  particular  statute  they 
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were  then  discussing,  is  not  very  clear.  It  is,  however,  imma- 
terial in  this  case,  as  the  jury  have  found  that  the  accused  hon- 
estly and  reasonably  believed  in  the  existence  of  a  state  of  cir- 
cumstances, viz.,  in  her  first  husband's  death,  which,  had  it  real- 
ly existed,  would  have  rendered  her  act  not  only  not  criminal, 
but  also  not  immoral. 

It  is  argued,  however,  that,  assuming  the  general  exception 
to  be  as  stated,  yet  the  language  of  the  act  24  &  25  Vict.  c.  100, 
§  57,  is  such  that  that  exception  is  necessarily  excluded  in  this 
case.  Now,  it  is  undoubtedly  within  the  competence  of  the  leg- 
islature to  enact  that  a  man  shall  be  branded  as  a  felon  and 
punished  for  doing  an  act  which  he  honestly  and  reasonably  be- 
lieves to  be  lawful  and  right;  just  as  the  legislature  may  enact 
that  a  child  or  a  lunatic  shall  be  punished  criminally  for  an  act 
which  he  has  been  led  to  commit  by  the  immaturity  or  perver- 
sion of  his  reasoning  faculty.  But  such  a  result  seems  to  revolt- 
ing to  the  moral  sense  that  we  ought  to  require  the  clearest  and 
most  indisputable  evidence  that  such  is  the  meaning  of  the  act. 
It  is  said  that  this  inference  necessarily  arises  from  the  lan- 
guage of  the  section  in  question  and  particularly  of  the  proviso. 
The  section  (omitting  immaterial  parts)  is  in  these  words: 
"Whosoever  being  married  shall  marry  any  other  person  dur- 
ing the  life  of  the  former  husband  or  wife  shall  be  guilty  of  fel- 
ony :  provided  that  nothing  in  this  section  contained  shall  extend 
to  any  person  marrying  a  second  time  whose  husband  or  wife 
shall  have  been  continually  absent  from  such  person  for  the  space 
of  seven  years  then  last  past  and  shall  not  have  been  known  by 
such  person  to  be  living  within  that  time."  It  is  argued  that 
the  first  part  is  expressed  absolutely ;  but,  surely,  it  is  not  con- 
tended that  the  language  admits  of  no  exception,  and  therefore 
that  a  lunatic,  who,  under  the  influence  of  a  delusion,  marries 
again,  must  be  convicted ;  and,  if  an  exception  is  to  be  admitted 
where  the  reasoning  faculty  is  perverted  by  disease,  why  is  not 
an  exception  equally  to  be  admitted  where  the  reasoning  faculty, 
although  honestly  and  reasonably  exercised,  is  deceived?  But 
it  is  said  that  the  proviso  is  inconsistent  with  the  exception  con- 
tended for;  and,  undoubtedly  if  the  proviso  covers  less  ground 
or  only  the  same  ground  as  the  exception,  it  follows  that  the  leg- 
islature has  expressed  an  intention  that  the  exception  shall  not 
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operate  until  after  seven  years  from  the  disappearance  of  the 
first  husband.  But  if,  on  the  other  hand,  the  proviso  covers  more 
ground  than  the  general  exception,  surely  it  is  no  argument  to 
say  that  the  legislature  must  have  intended  that  the  more  limited 
defense  shall  not  operate  within  the  seven  years  because  it  has 
provided  that  a  less  limited  defense  shall  only  come  into  opera- 
tion at  the  expiration  of  those  years. 

AYhat  must  the  accused  prove  to  bring  herself  within  the  gen- 
eral exception  ?  She  must  prove  facts  from  which  the  jury  may 
reasonably  infer  that  she  honestly  and  on  reasonable  grounds 
believed  her  first  husband  to  be  dead  before  she  married  again. 
What  must  she  prove  to  bring  herself  within  the  proviso  ?  Sim- 
ply that  her  husband  has  been  continually  absent  for  seven  years ; 
and,  if  she  can  do  that,  it  will  be  no  an^swer  to  prove  that  she 
had  no  reasonable  grounds  for  believing  him  to  be  dead,  or 
that  slie  did  not  honestly  believe  it.  Unless  the  prosecution  can 
prove  that  she  knew  her  husband  to  be  living  within  the  seven 
years,  she  must  be  acquitted.  The  honesty  or  reasonableness  of 
her  belief  is  no  longer  in  issue.  Even  if  it  could  be  proved  that 
sne  believed  him  to  be  alive  all  the  time,  as  di-stinct  from  know- 
ing him  to  be  so,  the  prosecution  must  fail.  The  proviso,  there- 
fore, is  far  wider  than  the  general  exception ;  and  the  intention 
of  the  legislature,  that  a  wider  and  more  easily  established  de- 
fense should  be  open  after  seven  years  from  the  disappearance  of 
the  husband,  is  not  necessarily  inconsistent  with  the  intention 
that  a  dififerent  defense,  less  extensive  and  more  difficult  of  proof, 
should  be  open  within  the  seven  years. 

Some  difficulty  in  seeing  that  the  proviso  is  wider  than  the 
general  exception  has  arisen  from  the  establishment  of  the  pre- 
sumption of  a  man's  death  after  he  has  not  been  heard  of  for 
seven  years,  and  from  the  increased  facilities  for  transmitting 
intelligence  which  are  due  to  modern  science.  If  we  turn  to  1 
Jac.  I.,  c.  11,— the  first  statute  which  made  bigamy  an  offense 
punishable  by  the  courts  of  common  law,— we  find  an  enactment 
substantially  the  same  as  that  now  in  force:  ''If  any  person 
being  married  do  marry  any  person,  the  former  husband  or  wife 
being  alive,  every  such  offense  shall  be  felony,  and  the  person 
offending  shall  .suffer  death:  provided  always  that  this  act,  or 
anything  therein  contained,  shall  extend  to  any  person  whose 
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husband  or  wife  shall  absent  him  or  herself  the  one  from  the 
other  by  the  space  of  seven  years  together  in  any  part  within 
his  majesty's  dominion,  the  one  of  them  not  knowing  the  other 
to  be  living  within  that  time."  When  this  act  was  passed  the 
presumption  of  a  man's  death  after  he  had  not  been  heard  of 
for  seven  years  had  not  been  establislied.  In  Doe  d.  Knight  v. 
Nepean,  5  Barn.  &  Adol.  86,  at  page  94,  it  is  expressly  stated  by 
Lord  Denman,  C.  J.,  that  that  period  was  adopted  as  the  ground 
for  such  presumption  in  analogy  to  the  statutes  1  Jac.  I.,  c.  11, 
relating  to  bigamy,  and  19  Car.  II.,  c,  6,  as  to  the  continuance 
of  lives  on  which  leases  were  held.  In  the  absence  of  such  pre- 
sumption, it  would  have  been  difficult  at  that  time  for  the  ac- 
cused to  prove,  even  when  her  husband  had  been  away  seven 
years,  that  she  had  reasonable  grounds  for  believing  him  to  be 
dead;  while,  on  the  other  hand,  if  she  had  succeeded  in  satis- 
fying judge  and  jury  that  she  honestly  so  believed  on  reasonable 
grounds,  and  had  married  in  such  belief,  after  he  had  gone 
away  six  years  only,  if  the  contention  on  behalf  of  the  crown 
is  right,  the  jury  must  have  convicted  her,  and  the  judge  must 
have  sentenced  her  to  death  for  doing  what  they  were  satisfied 
she  honestly  and  reasonably  believed  she  had  a  perfect  right  to 
do.  For  these  reasons  I  am  of  opinion  that  the  conviction  can- 
not be  supported. 

In  this  judgment  my  Brothers  Day  and  A.  L.  Smith,  con- 
cur. 

Stephen,  J.  The  cases  were  both  reserved  by  me  (Reg.  v. 
Tolson)  on  a  trial  which  took  place  at  Carlisle  on  the  summer 
circuit  of  1888,  and  Reg.  v.  Strype,  on  a  trial  which  took  place 
in  December  last,  at  Winchester  in  the  autumn  circuit  of  1888. 
In  each  case  precisely  the  same  point  arose.  In  each  the  pris- 
oner, a  woman,  was  indicted  for  bigamy.  In  each  case  the  pris- 
oner lost  sight  of  her  husband,  who  deserted  her;  and  in  each 
case  she  was  informed  that  he  was  dead,  and  believed  the  infor- 
mation, as  the  jury  expressly  found,  in  good  faith,  and  on  rea- 
sonable grounds.  In  each  case  the  second  ceremony  of  marriage 
was  performed  within  the  term  of  seven  years  after  the  husband 
and  wife  separated. 

For  the  purpose  of  settling  a  question  which  had  been  debated 
for  a  considerable  time,  and  on  which  I  thought  the  decisions 
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were  conflicting,  and  not  as  the  expression  of  my  own  opinion, 
I  directed  the  jury  that  a  belief  in  good  faith  and  on  reason- 
able grounds  in  the  death  of  one  party  to  a  marriage  was  not 
a  defense  to  the  charge  of  bigamy  against  the  other,  who  married 
again  within  the  seven  years.  In  each  case  I  passed  a  nominal 
sentence  on  the  person  convicted,  and  I  stated,  for  the  decision 
of  this  court,  cases  which  reserved  the  question  whether  my  de- 
cision was  right  or  wrong.  I  am  of  opinion  that  each  conviction 
should  be  quashed,  as  the  direction  I  gave  was  wrong,  and  that 
I  ought  to  have  told  the  jury  that  the  defense  raised  for  each 
prisoner  was  valid.  My  view  of  the  subject  is  based  upon  a 
particular  application  of  the  doctrine  usually,  though  I  think 
not  happily,  described  by  the  phrase,  ''Non  est  reus,  nisi  mens 
sit  rea."  Though  this  phrase  is  in  common  use,  I  think  it  most 
unfortunate,  and  not  only  likely  to  mislead,  but  actually  mis- 
leading, on  the  following  grounds:  It  naturally  suggests  that, 
apart  from  all  particular  definitions  of  crimes,  such  a  thing  ex- 
ists as  a  "mens  rea,"  or  "guilty  mind,"  which  is  always  express- 
ly or  by  implication  involved  in  every  definition.  This  is  ob- 
viously not  the  case,  for  the  mental  elements  of  different  crimes 
differ  widely.  "Mens  rea"  means,  in  the  ca.se  of  murder,  malice 
aforethought ;  in  the  case  of  theft,  an  intention  to  steal ;  in  the 
case  of  rape,  an  intention  to  have  forcible  connection  with  a  wo- 
man without  her  consent;  and  in  the  case  of  receiving  stolen 
goods,  knowledge  that  the  goods  were  stolen.  In  some  cases  it 
denotes  mere  inattention.  For  instance,  in  the  case  of  man- 
slaughter by  negligence  it  may  mean  forgetting  to  notice  a  sig- 
nal. It  appears  confusing  to  call  so  many  dis.similar  states  of 
mind  by  one  name.  It  seems  contradictory,  indeed,  to  describe 
a  mere  absence  of  mind  as  a  "mens  rea."  or  guilty  mind.  The 
expression  again  is  likely  to,  and  often  does,  mislead.  To  an  un- 
legal  mind  it  suggests  that  by  the  law  of  England  no  act  is  a 
crime  which  is  done  from  laudable  motives ;  in  other  words,  that 
immorality  is  essential  to  crime.  It  will,  I  think,  be  found  that 
much  of  the  discussion  of  the  law  of  libel  in  Shipley's  Case,  4 
Doug.  73,  21  St.  Trials,  847,  proceeds  upon  a  more  or  less  dis- 
tinct belief  to  this  effect.  It  is  a  topic  frequently  insisted  upon 
in  reference  to  political  offenses,  and  it  was  urged  in  a  recent  no- 
torious case  of  abduction,  in  which  it  was  contended  that  motives 
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said  to  be  laudable  were  an  excuse  for  the  abduction  of  a  child 
from  its  parents. 

Like  most  legal  Latin  maxims,  the  maxim  of  ''mens  rea"  ap- 
pears to  me  to  be  too  short  and  antithetical  to  be  of  much  prac- 
tical value.  It  is,  indeed,  more  like  the  title  of  a  treatise  than  a 
practical  rule.  I  have  tried  to  ascertain  its  origin,  but  have  not 
succeeded  in  doing  so.  It  is  not  one  of  the  "regidae  juris,"  in 
the  Digest.  The  earliest  case  of  its  use  which  I  have  found  is  in 
the  "Leges  Henrici  Primi,"  v.  28,  in  which  it  is  said:  "Si  quis 
per  coaccionem  ahjurare  cogatur  quod  per  multos  annos  quiete 
tennuerit,  non  in  jurante  set  cogente  perjurium  erit.  Eeum  non 
facit  nisi  mens  rea."  In  Broom's  Maxims  the  earliest  authority- 
cited  for  its  use  is  3  Inst.  c.  i.,  fol.  10.  In  this  place  it  is  con- 
tained in  a  marginal  note,  which  says  that  when  it  was  found 
that  some  of  Sir  John  Oldcastle's  adherents  took  part  in  an  in- 
surrection "Pro  timore  mortis  et  quod  recesserunt  qnam  cito  po- 
tuerunt,"  the  judges  held  that  this  was  to  be  adjudged  no  trea- 
son, because  it  was  for  fear  of  death.  Coke  adds:  "Et  actus 
non  facit  reum,  nisi  mens  sit  rea."  This  is  only  Coke's  own  re- 
mark, and  not  part  of  the  judgment.  Now,  Coke's  scraps  of 
Latin  in  this  and  the  following  chapters  are  sometimes  contra- 
dictory. Notwithstanding  the  passage  just  quoted,  he  says  in 
the  margin  of  his  remarks  on  opinion  delivered  in  parliament 
by  Thyrning  an  others  in  the  21st  R.  2 :  "Melius  est  omnia  mala 
pati  qnam  malo  consentire"  (22,  23),  which  would  shew  that 
Sir  J.  Oldcastle's  associates  had  a  mens  rea,  or  guilty  mind, 
though  they  were  threatened  with  death,  and  thus  contradicts 
the  passage  first  quoted. 

It  is  singular  that  in  each  of  those  instances  the  maxim  should 
be  used  in  connection  with  the  law  relating  to  coercion. 

The  principle  involved,  appears  to  me,  when  fully  considered, 
to  amount  to  no  more  than  this:  The  full  definition  of  every 
crime  contains  expressly  or  by  implication  a  proposition  as  t^  a 
state  of  mind.  Therefore,  if  the  mental  element  of  any  con- 
duct alleged  to  be  a  crime  is  proved  to  have  been  absent  in  any 
given  case,  the  crime  so  defined  is  not  committed;  or,  again,  if 
a  crime  is  fully  defined,  nothing  amounts  to  that  crime  which 
does  not  satisfy  that  definition.  Crimes  are  in  the  present  day 
much  more  accurately  defined  by  statute  or  otherwise  than  they 
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formerly  were.  The  mental  element  of  most  crimes  is  marked 
by  one  of  the  words  "maliciously,"  "fraudulently,"  "negligent- 
ly," or  "knowingly,"  but  it  is  the  general— I  might,  I  think, 
say,  the  invariable— practice  of  the  legislature  to  leave  unex- 
pressed some  of  the  mental  elements  of  crime.  In  all  cases  what- 
ever, competent  age,  sanity,  and  some  degree  of  freedom  from 
some  kinds  of  coercion  are  assumed  to  be  essential  to  criminal- 
ity, but  I  do  not  believe  they  are  ever  introduced  into  any  stat- 
ute by  which  any  particular  crime  is  defined.  The  meaning  of 
the  words  "malice,"  "negligence,"  and  "fraud"  in  relation  to 
particular  crimes  has  been  ascertained  by  numerous  cases.  Mal- 
ice means  one  thing  in  relation  to  murder,  another  in  relation 
to  the  malicioiLs  mischief  act,  and  a  third  in  relation  to  libel,  and 
so  of  fraud  and  negligence. 

With  regard  to  knowledge  of  fact,  the  law,  perhaps,  is  not 
quite  so  clear,  but  it  may,  I  think,  be  maintained  that  in  every 
case  knowledge  of  fact  is  to  some  extent  an  element  of  crimi- 
nality as  much  as  competent  age  and  sanity.  To  take  an  extreme 
illustration,  can  any  one  doubt  that  a  man  who,  though  he 
might  be  perfectly  sane,  committed  what  would  otherwise  be  a 
crime  in  a  state  of  somnambulism,  would  be  entitled  to  be  ac- 
quitted ?  And  why  is  this  f  Simply  because  he  would  not  know 
what  he  was  doing.  A  multitude  of  illustrations  of  the  same 
sort  might  be  given.  I  will  mention  one  or  two  glaring  ones. 
Levet's  Case,  1  Hale,  P.  C.  474,  decides  that  a  man  who,  making 
a  thrust  with  a  sword  at  a  place  where,  upon  reasonable  grounds, 
he  supposed  a  burglar  to  be,  killed  a  person  who  was  not  a  bur- 
glar, was  held  not  to  be  a  felon,  though  he  might  be  (it  was  not 
decided  that  he  was)  guilty  of  killing  per  infortunium,  or,  pos- 
sibly, se  defendendo,  which  then  involved  certain  forfeitures. 
In  other  words,  he  was  in  the  same  situation,  as  far  as  re- 
garded the  homicide,  as  if  he  had  killed  a  burglar.  In  the  de- 
cision of  the  judges  in  McNaghten's  Case,  10  Clark  &  F.  200,  it 
is  stated  that  if,  under  an  insane  delusion,  one  man  kills  another. 
and  if  the  delusion  was  such,  that  it  would,  if  true,  justify  or 
excuse  the  killing,  the  homicide  would  be  justified  or  excused. 
This  could  hardly  be  if  the  same  were  now  law  as  to  a  sane  mis- 
take. A  lona  fide  claim  of  right  excuses  larceny,  and  many  of 
the  offenses  against  the  malicious  mischief  act.    Apart,  indeed, 
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from  the  present  case,  I  tiiink  it  may  be  laid  down  as  a  general 
rule  that  an  alleged  offender  is  deemed  to  have  acted  under  that 
state  of  facts  which  he  in  good  faith  and  on  reasonable  grounds 
believed  to  exist  when  he  did  the  act  alleged  to  be  an  offense. 

I  am  unable  to  suggest  any  real  exception  to  this  rule,  nor  has 
one  ever  been  suggested  to  me.  A  very  learned  person  suggest- 
ed to  me  the  following  case :  A  constable,  reasonably  believing 
a  man  to  have  committed  murder,  is  justified  in  killing  him  to 
prevent  his  escape ;  but,  if  he  had  not  been  a  constable,  he  would 
not  have  been  so  ju.stified,  but  would  have  been  guilty  of  man- 
slaughter. This  is  quite  true,  but  the  mistake  in  the  second  case 
would  be  not  only  a  mistake  of  fact,  but  a  mistake  of  law  on 
the  part  of  the  homicide  in  supposing  that  he,  a  private  person, 
was  justified  in  using  as  much  violence  as  a  public  officer  whose 
duty  is  to  arrest,  if  possible,  a  person  reasonably  suspected  of 
murder.  The  supposed  homicide  would  be  in  the  same  position 
as  if  his  mistake  of  fact  had  been  true;  that  is,  he  would  be 
guilty,  not  of  murder,  but  of  manslaughter.  I  think,  therefore, 
that  the  cases  reserved  fall  under  the  general  rule  as  to  mistakes 
of  fact,  and  that  the  convictions  ought  to  be  quashed. 

I  will  now  proceed  to  deal  with  the  arguments  which  are  sup- 
posed to  lead  to  the  opposite  result. 

It  is  said,  first,  that  the  words  of  24  &  25  Vict.  c.  100,  §  57, 
are  absolute,  and  that  the  exceptions  which  that  section  contains 
are  the  only  ones  which  are  intended  to  be  admitted ;  and  this, 
it  is  said,  is  confirmed  by  the  express  proviso  in  the  section — 
an  indication  which  is  thought  to  negative  any  tacit  exception. 
It  is  also  supposed  that  the  case  of  Reg.  v.  Prince,  L.  R.  2  Crown 
Cas.  154,  decided  on  section  55,  confirms  this  view.  I  will  begin 
by  saying  how  far  I  agree  with  these  views.  First,  I  agree  that 
the  case  turns  exclusively  upon  the  construction  of  section  57 
of  24  &  25  Vict.  e.  100.  !Much  was  said  to  us  in  argument  on 
the  old  statute  1  Jae.  I.  c.  11,  I  cannot  see  what  this  has  to  do 
with  the  matter.  Of  course,  it  would  be  competent  to  the  legis- 
lature to  define  a  crime  in  such  a  way  as  to  make  the  existence  of 
any  state  of  mind  immaterial.  The  question  is  solely  whether 
it  has  actually  done  so  in  this  ease. 

In  the  first  place,  I  will  observe  upon  the  absolute  charao 
ter  of  the  section.    It  appears  to  me  to  resemble  most  of  the  en- 
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actments  contained  in  the  consolidation  acts  of  1861,  in  passing 
over  the  general  mental  elements  of  crime  which  are  presup- 
posed in  every  case.  Age,  sanity,  and  more  or  less  freedom  from 
compulsion,  are  always  presumed,  and  I  think  it  would  be  im- 
possible to  quote  any  statute  which  in  any  case  specifies  these 
elements  of  criminality  in  the  definition  of  any  crime.  It  will 
be  found  that  either  by  using  the  words  "willfully  and  malic- 
iously," or  by  specifying  some  special  intent  as  an  element  of 
particular  crime,  knowledge  of  fact  is  implicity  made  part  of  the 
statutory  definition  of  most  modem  definitions  of  crimes;  but 
there  are  some  cases  in  which  this  cannot  be  said.  Such  are 
section  55,  on  which  Reg.  v.  Prince,  L.  R.  2  Crown  Cas.  154,  was 
decided;  section  56,  which  punishes  the  stealing  of  "any  child 
under  the  age  of  fourteen  years;"  section  49,  as  to  procuring 
the  defilement  of  any  "woman  or  girl  under  the  age  of  twenty- 
one,"—  in  each  of  which  the  same  question  might  arise  as  in 
Reg.  V.  Prince,  L.  R.  2  Crown  Cas.  154.  To  these  I  may  add  some 
of  the  provisions  of  the  criminal  law  amendment  act  of  1885. 
Reasonable  belief  that  a  girl  is  16  or  upwards  is  a  defense  to 
the  charge  of  an  offense  under  sections  5,  6,  and  7,  but  this  is 
not  provided  for  as  to  an  offense  against  section  4,  which  is  meant 
to  protect  girLs  under  13. 

It  seems  to  me  that  as  to  the  construction  of  all  these  sections 
the  case  of  Reg.  v.  Prince,  L.  R.  2  Crown  Cas.  154,  is  a  direct 
authority.  It  was  the  case  of  a  man  who  abducted  a  girl  under 
16,  believing,  on  good  grounds,  that  she  was  above  that  age. 
Lord  Escher,  then  Brett,  J.,  wa.s  against  the  conviction.  This 
judgment  establishes  at  much  length,  and,  as  it  appears  to  me, 
unanswerable,  the  principle  above  explained,  which  he  states 
as  follows:  "That  a  mistake  of  facts  on  reasonable  grounds, 
to  the  extent  that,  if  the  facts  were  as  believed,  the  acts  of  the 
prisoner  would  make  him  guilty  of  no  offense  at  all,  is  an  excuse, 
and  that  such  an  excuse  is  implied  in  every  criminal  charge  and 
every  criminal  enactment  in  England."  Lord  Blackburn,  with 
whom  nine  other  judg&s  agreed,  and  Lord  Bramwell,  with  whom 
seven  others  agreed,  do  not  appear  to  me  to  have  dissented  from 
this  principle,  speaking  generally;  but  they  held  that  it  did 
not  apply  fully  to  each  part  of  every  section  to  which  I  have  re- 
ferred.    Some  of  the  prohibited  acts,  they  thought,  the  legisla- 
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ture  intended  to  be  done  at  the  peril  of  the  person  who  did  them, 
but  not  all. 

The  judgment  delivered  by  Lord  Blackburn  proceeds  upon  the 
principle  that  the  intention  of  the  legislation  in  section  55  waa 
"to  punish  the  abduction  unless  the  girl  was  of  such  an  age 
as  to  make  her  consent  an  excuse." 

Lord  Bramwell's  judgment  proceeds  upon  this  principle: 
"The  legislature  has  enacted  that  if  any  one  doas  this  wrong 
act  he  does  it  at  the  risk  of  her  turning  out  to  be  under  six- 
teen. This  opinion  gives  full  scope  to  the  doctrine  of  the  mens 
rea.  If  the  taker  believed  he  had  her  father's  consent,  though 
wrongly,  he  would  have  no  mens  rea;  so  if  he  did  not  know  she 
was  in  any  one's  possession  nor  in  the  care  or  charge  of  any 
one.  In  those  cases  he  would  not  know  he  was  doing  the  act  for- 
bidden by  the  statute." 

All  the  judges  therefore  in  Reg.  v.  Prince,  L.  R.  2  Crown  Cas. 
154,  agreed,  on  the  general  principle,  though  they  all,  except 
Lord  Esher,  considered  that  the  object  of  the  legislature  being 
to  prevent  a  scandalous  and  wicked  invasion  of  parental  rights 
(w^hether  it  was  to  be  regarded  as  illegal  apart  from  the  statute 
or  not),  it  was  to  be  supposed  that  they  intended  that  the  wrong- 
doer should  act  at  his  peril. 

As  another  illustration  of  the  same  principle,  I  may  refer  to 
Reg.  V.  Bishop,  5  Q.  B.  Div.  259.  The  defendant  in  that  case 
was  tried  before  me  for  receiving  more  than  two  lunatics  into 
a  house  not  duly  licensed,  upon  an  indictment  on  8  &  9  Vict. 
c.  100,  §  44.  It  was  proved  that  the  defendant  did  receive  more 
than  two  persons,  whom  the  jury  found  to  be  lunatics,  into  her 
house,  believing  honestly,  and  on  reasonable  grounds,  that  they 
were  not  lunatics.  I  held  that  this  was  immaterial,  having  re- 
gard to  the  scope  of  the  act,  and  the  object  for  which  it  was 
apparently  passed;  and  this  court  upheld  that  ruling. 

The  application  of  this  to  the  present  case  appears  to  me  to  be 
as  follows.  The  general  principle  is  clearly  in  favour  of  the  pris- 
oners, but  how  does  the  intention  of  the  legislature  appear  to  have 
been  against  them?  It  could  not  be  the  object  of  parliament  to 
treat  the  marriage  of  widows  as  an  act  to  be,  if  passible,  pre- 
vented, as  presumably  immoral.  The  conduct  of  the  women  con- 
victed was  not  in  the  smallest  degree  immoral ;  it  was  perfectly 
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natural  and  legitimate.  Assuming  the  facts  to  be  as  they  sup- 
posed, the  infliction  of  more  than  a  nominal  punishment  on 
them  would  have  been  a  scandal.  Why,  then,  should  the  leg- 
islature be  held  to  have  wished  to  subject  them  to  punishment 
at  all? 

If  such  a  punishment  is  legal,  the  following,  amongst  other 
cases,  might  occur :  A  number  of  men  in  a  mine  are  killed,  and 
their  bodies  are  disfigured  and  mutilated,  by  an  explosion.  One 
of  the  survivors  secretly  absconds,  and  it  is  supposed  that  one  of 
the  disfigured  bodies  is  his.  His  wife  sees  his  supposed  remains 
buried.  She  marries  again.  I  cannot  believe  that  it  can  have 
been  the  intention  of  the  legislature  to  make  such  a  woman  a 
criminal.  The  contracting  of  an  invalid  marriage  is  quite  mis- 
fortune enough.  It  appears  to  me  that  every  argument  which 
shewed  in  the  opinion  of  the  judges  in  Reg.  v.  Prince,  L.  R. 
2  Crown  Cas.  154,  that  the  legislature  meant  seducers  and  ab- 
ductors to  act  at  their  peril,  shews  that  the  legislature  did  not 
mean  to  hamper  what  is  not  only  intended,  but  naturally  and 
reasonably  supposed  by  the  parties  to  be  valid  and  honourable 
marriage,  with  a  liability  to  seven  years'  penal  servitude. 

It  is  argued  that  the  proviso  that  a  remarriage  after  seven 
years'  separation  shall  not  be  punishable,  operates  as  a  tacit  ex- 
clusion of  all  other  exceptions  to  the  penal  part  of  the  section. 
It  appears  to  me  that  it  only  supplies  a  rule  of  evidence  which 
is  useful  in  many  cases,  in  the  absence  of  explicit  proof  of  death. 
But  it  seems  to  me  to  shew,  not  that  belief  in  the  death  of  one 
married  person  excuses  the  marriage  of  the  other  only  after 
seven  years'  separation,  but  that  mere  separation  for  that  period 
has  the  effect  which  reasonable  belief  of  death  caused  by  other 
evidence  would  have  at  any  time.  It  would  to  my  mind,  be 
monstrous  to  say  that  seven  years'  separation,  should  have  a 
greater  effect  in  excusing  a  bigamous  marriage  than  positive  evi- 
dence of  death,  sufficient  for  the  purpose  of  recovering  a  policy 
of  assurance  or  obtaining  probate  of  a  will,  would  have,  as  in 
the  case  I  have  put,  or  in  others  which  might  be  even  stronger. 
It  remains  only  to  consider  cases  upon  this  point  decided  by 
single  judges.  As  far  as  I  know,  there  are  reported  the  follow- 
in  or  eases : 

Reg.  V.  Turner  (1862)  9  Cox,  Cr.  Ca.s.  145.    In  this  case  Mar- 
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tin,  B.,  is  reported  to  have  said:  "In  this  case  seven  years  had 
not  ela.sped,  and  beyond  the  prisoner's  own  statement  there  was 
the  mere  belief  of  one  witness.  Still  the  jury  are  to  say  if  upon 
such  testimony  ahe  had  an  honest  belief  that  her  first  husband 
was  dead." 

In  Keg.  V.  Ilortou  (1871)  11  Cox,  Cr.  Cas.  670,  Cleasby,  B., 
directed  the  juiy  that,  if  the  prisoner  reasonably  believed  his 
wife  to  be  dead,  he  was  entitled  to  be  acquitted.  He  was  con- 
victed. 

In  Reg.  V.  Gibbons  (1872)  12  Cox,  Cr.  Cas.  237,  Brett,  J., 
after  consulting  Willes,  J.,  said:  ''Bona  fide  belief  as  to  the 
husband's  death  was  no  defense  unless  the  seven  years  had 
elapsed,"  and  he  refused  to  reserve  a  ease— a  decision  which  I 
cannot  reconcile  with  his  judgment  three  years  afterwards  in 
Reg.  V.  Prince,  L.  R.  2  Crown  Cas.  154.  In  Reg.  v.  Moore  (1877) 
13  Cox,  Cr.  Cas.  544,  Denman,  J.,  after  consulting  Amphlett,  L. 
J.,  held  that  a  bona  fide  and  reasonable  belief  in  a  husband's 
death  excused  a  woman  charged  with  bigamy.  In  Reg.  v.  Ben- 
nett (1877)  14  Cox,  Cr.  Cas.  45,  Lord  Bramwell  agreed  with 
the  decision  in  Reg.  v.  Gibbons,  12  Cox,  Cr.  Cas.  237. 

The  result  is  that  the  decisions  in  Reg,  v.  Gibbons,  12  Cox, 
Cr.  Cas.  237,  and  Reg.  v.  Bennett,  14  Cox,  Cr,  Cas.  45,  conflict 
with  those  of  Reg.  v.  Turner,  9  Cox,  Cr.  Cas.  145;  Reg.  v.  Hor- 
ton,  11  Cox,  Cr.  Cas.  670;  and  Reg.  v.  Moore,  13  Cox,  Cr.  Cas. 
544.  I  think,  therefore,  that  these  five  decisions  throw  little 
light  on  the  subject.  The  conflict  between  them  was  in  fact  the 
reason  why  I  reserved  the  cases. 

My  Brother  Gr.vntham  authorizes  me  to  say  that  he  concurs 
in  this  judgment. 

Haw^kins,  J.  The  statute  24  &  25  Vict.  c.  100,  §  57,  enacts  that 
"whosoever,  being  married,  shall  marry  any  other  person  dur- 
ing the  lifetime  of  the  former  husband  or  wife  shall  be  guilty  of 
felony." 

Undoubtedly  the  defendant,  being  married,  did  marry  another 
person  during  the  life  of  her  former  husband.  But  she  did  so 
believing  in  good  faith  and  upon  reasonable  grounds  that  her 
first  husband  was  dead ;  and  the  sole  question  now  raLsed  is 
whether  such  belief  aft'orded  her  a  valid  legal  defense  against 
the  indictment  for  bigamy  upon  which  she  was  tried. 
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I  am  clearly  of  opinion  that  it  did,  and  that  she  ought  to 
have  been  acquitted. 

The  ground  upon  which  I  have  arrived  at  this  conclusion  is 
simply  this:  that,  having  contracted  her  second  marriage  under 
an  honest  and  reasonable  belief  in  the  existence  of  a  state  of 
things  which,  if  true  would  have  afforded  her  a  complete  justi- 
fication, both  legally  and  morally,  there  was  an  absence  of  that 
vieyis  rea  which  is  an  essential  element  in  every  charge  of  felony. 

In  Hawk.  P.  C.  bk.  1,  c.  25,  §  3,  of  felony,  it  is  said,  "It  is 
always  accompanied  with  an  evil  intention,  and  therefore  shall 
not  be  imputed  to  a  mere  mistake  or  misanimadversion. "  In  2 
Hale,  P.  C.  p.  184,  it  is  said,  "An  indictment  of  felony  must 
always  allege  the  fact  to  be  done  felonice."  To  the  same  effect 
is  the  language  of  Hawk.  P.  C.  bk.  2,  c.  25,  §  55 ;  and  many  cases 
are  to  be  found  in  the  books  which  put  it  beyond  doubt  that  an 
indictment  for  felony  is  bad  if  it  omits  to  aver  the  act  charged 
to  have  been  done  "feloniously,"  and  this  whether  the  felony 
be  one  at  common  law  or  created  by  statute.  Reg.  v.  Gray,  Leigh 
&  C.  365.  As  the  meaning  of  the  term  "  feloniously"  I  do  not 
think  I  can  better  define  my  understanding  of  it  when  intro- 
duced into  an  indictment  as  descriptive  of  the  act  charged  than 
by  saying  that  I  look  upon  it  as  meaning  that  such  act  was  done 
with  a  mind  bent  on  doing  that  which  is  wrong,  or  as  it  has  been 
sometimes  said,  with  a  guilty  mind.  As  to  this,  I  may  refer 
to  Hawk.  P.  C.  bk.  1,  c.  25,  §  1,  where  it  is  said  that  the  term 
"felony"  ex  vi  termini  signifies  "quodlibet  crimen  felles,  animo 
perpetratum.'* 

In  support  of  this  view  a  whole  list  of  authorities  might  be 
quoted.  I  shall,  however,  content  myself  by  citing  the  most  re- 
cent of  them,  viz.  Reg.  v.  Prince,  L.  R.  2  Crown  Cas.  154,  in 
which  most  of  the  casas  bearing  on  the  subject  are  very  care- 
fully reviewed  by  the  present  master  of  the  rolls,  then  Brett, 
J.,  whose  language  I  cheerfully  adopt  as  expressive  of  my  own 
views  touching  the  principles  of  law  which  govern  such  ques- 
tions as  that  now  before  us.  He  says,  at  page  162:  "It  would 
seem  that  there  must  be  proof  to  satisfy  a  jury  ultimately  that 
there  was  a  criminal  mind,  or  mens  rea,  in  every  offense  really 
charged  as  a  crime."  "In  some  cases  the  proof  of  the  commit- 
tal of  the  acts  may  prima  facie,  either  by  reason  of  their  own 
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nature,  or  by  reason  of  the  form  of  the  statute,  import  the  proof 
of  the  me)is  rea.  But  even  in  those  cases  it  is  open  to  the  pris- 
oner to  rebut  the  prima  facie  evidence ;  so  that,  if  in  the  end  the 
jury  are  satisfied  that  there  was  no  criminal  mind,  or  meyis  rea, 
there  cannot  be  a  conviction  in  England  for  that  which  is  by  the 
law  considered  to  be  a  crime."  In  this  view  of  the  law,  so 
stated  by  Brett,  J.,  all  the  other  jud^^es,  15  in  number,  before 
whom  the  matter  was  heard,  practically  acquiesced.  They  dif- 
fered, however,  in  the  application  of  the  law  to  the  facts  of 
the  particular  case,  Brett,  J.,  thinking  that  there  was  in  the 
prisoner  no  such  mens  rea  as  was  necessary  to  constitute  a  crime ; 
the  rest  of  the  court  thinking  that  the  act  of  abduction  of  which 
the  prisoner  was  guilty,  being  a  morally  wrong  act,  afforded 
abundant  proof  of  his  criminal  mind. 

It  has,  however,  been  suggested  that  the  intention  of  the  leg- 
islature to  make  a  second  marriage  during  the  life  of  the  former 
hasband  or  wife  a  crime,  whatever  may  have  been  the  circum- 
stances attending  it,  unless  the  case  is  brought  within  the  pro- 
viso which  follows  in  the  same  section,  is  proved,  by  the  intro- 
duction of  that  proviso  which  runs  as  follows:  "Provided  that 
nothing  in  this  section  contained  shall  extend  to  any  person 
marrying  a  second  time  whose  husband  or  wife  shall  have  been 
continually  absent  from  such  person  for  the  space  of  seven 
years  then  last  past  and  shall  not  have  been  known  by  such  per- 
son to  be  living  within  that  time."  I  cannot  take  that  view 
of  the  proviso.  It  seems  to  me  to  be  far  more  reasonable  to  look 
upon  that  portion  of  the  section  as  intended  simply  and  abso- 
lutely to  exempt  from  the  operation  of  it  any  person  who  should 
not  have  had  actual  knowledge  of  his  or  her  former  wife  or  hus- 
band being  alive  within  seven  years  before  the  second  marriage, 
and  not  to  deprive  a  person  indicted  for  bigamy  of  any  defense 
which  would  have  been  open  to  him  or  her  had  the  proviso  never 
been  introduced  at  all.  I  cannot  for  a  moment  suppose  that  the 
legislature  ever  contemplated  that  a  woman  who  within  seven 
years  from  the  day  she  last  knew  her  hiLsband  to  be  living,  bona 
fide,  trusting  and  relying  upon  a  body  of  evidence  overwhelm- 
ingly sufficient  to  satisfy  the  best  of  judges  and  juries  that  he 
was  dead,  and  honestly  believing  upon  such  evidence  that  he 
was  so,  married  again,  feeling  that  in  so  doing  she  was  doing  a 
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perfectly  legal  and  moral  act,  should  nevertheless  be  liable  to  be 
indicted  for  the  felony  of  bigamy,  and  convicted  and  condemned 
to  a  long  term  of  penal  servitude,  upon  a  mere  proof  that,  though 
honestly  and  reasonably  believed  by  her  to  be  dead,  her  former 
husband  was  in  fact  alive.  A  thousand  illustrations  to  demon- 
strate the  cruelty  and  injustice  of  such  a  state  of  the  law  might 
be  suggested,  but  I  cannot  think  that  even  one  is  necessary.  If 
the  views  of  those  who  support  this  conviction  could  be  up- 
held, no  person  could,  with  absolute  certainty  of  immunity,  mar- 
ry a  second  time  until  seven  years  had  elapsed  after  the  supposed 
death  of  a  former  husband  or  wife,  no  matter  how  strong  and 
cogent  the  proof  of  such  death  might  be. 

I  do  not  think  it  will  assist  in  the  solution  of  the  question  to 
refer  to  the  conflicting  opinions  of  single  judges  upon  the  point, 
beyond  calling  attention  to  the  fact  that  the  case  of  Reg.  v.  Gib- 
bons, 12  Cox,  Cr.  Cas.  237,  in  which  Brett,  J.,  (after  consulting 
Willes,  J.),  ruled  that  such  circumstances  as  are  relied  on  in  the 
present  case  afforded  no  defense,  occurred  in  the  year  1872, 
whereas  the  case  of  Reg.  v.  Prince,  L.  R.  2  Crown  Cas.  154,  in 
which  the  same  learned  judge  delivered  the  judgment  to  which 
I  have  referred,  was  not  decided  till  three  years  later.  After 
the  latter  judgment,  I  doubt  if  that  learned  judge  would  have 
adhered  to  the  opinion  expressed  by  him  in  the  year  1872. 

I  am,  for  the  reasons  above  expressed,  of  opinion  that  the  con- 
viction ought  to  be  reversed. 

Manisty,  J.  I  am  of  opinion  that  the  conviction  should  be 
affirmed. 

The  question  is  whether,  if  a  married  woman  marries  another 
man  during  the  life  of  her  former  husband,  and  within  seven 
years  of  his  leaving  her,  she  is  guilty  of  felony,  the  jury  having 
found  as  a  fact  that  she  had  reason  to  believe,  and  did  honestly 
believe,  that  her  former  husband  was  dead. 

The  fifty-seventh  section  of  24  &  25  Vict.  c.  100,  is  as  express 
and  as  free  from  ambiguity  as  words  can  make  it.  The  statute 
says:  "Whosoever  being  married  shall  marry  any  other  per- 
son during  the  life  of  the  former  husband  or  wife  *  *  * 
shall  be  guilty  of  felony,  and  being  convicted,  shall  be  liable  at 
the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for 
any  term  not  exceeding  seven  years,  and  not  less  than  three  years, 
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or  to  be  imprisoned  for  any  term  nut  exceeding  two  years,  with 
or  without  hard  labour."  The  statute  does  not  even  say,  if 
the  accused  shall  felouioiusly  or  unlawfully  or  knowingly  com- 
mit the  act,  he  or  she  shall  be  guilty  of  felony,  but  the  enact- 
ment is  couched  in  the  clearest  language  that  could  be  used  to 
prohibit  the  act,  and  to  make  it  a  felony  if  the  act  is  commit- 
ted. 

If  any  doubt  could  be  entertained  on  the  point,  it  seems  to  me 
the  proviso  which  follows  the  enactment  ought  to  remove  it.  The 
proviso  is  that  "nothing  in  the  fifty-seventh  section  of  the  act 
shall  extend  to  any  person  marrying  a  second  time  whose  hus- 
band or  wife  shall  have  been  continually  absent  from  such  per- 
son for  the  space  of  seven  years  then  last  past,  and  shall  not 
have  been  known  by  such  person  to  be  living  within  that  time." 

Such  being  the  plain  language  of  the  act,  it  is,  in  my  opinion, 
the  imperative  duty  of  the  court  to  give  effect  to  it,  and  to  leave 
it  to  the  legislature  to  alter  the  law  if  it  thinks  it  ought  to  be 
altered. 

Probably  if  the  law  was  altered,  some  provision  would  be 
made  in  favour  of  children  of  the  second  marriage.  If  the  sec- 
ond marriage  is  to  be  deemed  to  be  legal  for  one  purpose,  surely 
it  ought  to  be  deemed  legal  as  to  the  children  who  are  the  off- 
spring of  it.  If  it  be  within  the  province  of  the  court  to  con- 
sider the  reasons  which  induced  the  legislature  to  pass  the  act 
a-s  it  is,  it  seems  to  me  one  principal  reason  is  on  the  surface, 
namely,  the  consequence  of  a  married  person  marrying  again 
in  the  lifetime  of  his  or  her  former  wife  or  hu.sband,  in  which 
case  it  might,  and  in  many  cases  would,  be  that  several  children 
of  the  .second  nuirriage  would  be  born,  and  all  would  be  bastards. 
The  proviso  is  evidently  founded  upon  the  assumption  that  after 
the  lapse  of  seven  years,  and  the  former  husband  or  wife  not 
being  heard  of,  it  may  reasonably  be  inferred  that  he  or  she  is 
dead,  and  thus  the  mischief  of  a  second  marriage  in  the  life- 
time of  the  former  husband  ov  wife  is  to  a  great  extent,  if  not 
altogether,  avoided. 

It  is  to  be  borne  in  mind  that  bigamy  never  was  a  crime  at 
common  law.  It  has  been  the  subject  of  several  acts  of  parlia- 
ment, and  is  now  governed  by  24  &  25  Vict.  c.  100,  §  57. 

No  doubt,  in  construing  a  .statute,  the  intention  of  the  legis- 


144  OF  LEADING  CONDITIONS  OF  CRIMINALITt. 

lature  is  what  the  court  has  to  ascertain,  but  the  intention  must 
be  collected  from  the  language  used ;  and  where  that  language  is 
plain  and  explicit,  and  free  from  all  ambiguity,  as  it  is  in  the 
present  case,  I  have  always  understood  that  it  is  the  imperative 
duty  of  judges  to  give  effect  to  it. 

The  cases  of  insanity,  etc.,  on  which  reliance  is  placed,  stand 
on  a  totally  different  principle,  viz.,  that  of  an  absence  of  mens. 
Ignorance  of  the  law  is  no  excuse  for  the  violation  of  it,  and,  if 
a  person  choose  to  run  the  risk  of  committing  a  felony,  he  or  she 
must  take  the  consequences  if  it  turn  out  that  a  felony  has  been 
committed.  Great  stress  is  laid  by  those  who  hold  that  the  con- 
viction should  be  quashed  upon  the  circumstance  that 
the  crime  of  bigamy  is  by  the  statute  declared  to  be 
a  felony,  and  punishable  with  penal  servitude  or  imprisonment 
with  or  without  hard  labour  for  any  term  not  exceeding  two 
years.  If  the  crime  had  been  declared  to  be  a  misdemeanor, 
punishable  with  fine  or  imprisonment,  surely  the  construction 
of  the  statute  would  have  been,  or  ought  to  have  been,  the  same. 
It  may  well  be  that  the  legislature  decalred  it  to  be  a  felony  to 
deter  married  persons  from  running  the  risk  of  committing  the 
crime  of  bigamy,  and  in  order  that  a  severe  punishment  might  be 
inflicted  in  cases  where  there  were  no  mitigating  circumstances. 
No  doubt  circumstancas  may  and  do  affect  the  sentence,  even 
to  the  extent  of  the  punishment  being  nominal,  as  it  was  in  the 
present  case ;  but  that  is  a  very  different  thing  from  disregard- 
ing and  contravening  the  plain  words  of  the  act  of  parliament. 

The  case  is  put  by  some  of  my  learned  brothers  of  a  married 
man  leaving  his  wife  and  going  into  a  foreign  country,  intend- 
ing to  settle  there,  and,  it  may  be,  afterwards  to  sen-d  for  his 
wife  and  children,  and  the  ship  in  which  he  goes  is  lost  in  a 
storm,  with,  as  is  supposed,  all  on  board,  and  after  the  lapse 
of,  say  a  year,  and  no  tidings  received  of  any  one  having  been 
saved,  the  underwriters  pay  the  insurance  on  the  ship,  and  the 
supposed  widow  gets  probate  of  her  husband's  will,  and  mar- 
ries and  has  children,  and  after  the  lapse  of  several  years  the 
husband  appears,  it  may  be  a  few  days  before  seven  years  have 
expired;  and  the  question  is  asked,  would  it  not  be  shocking 
that  in  such  a  ease  the  wife  could  be  found  guilty  of  bigamy? 

My  answer  is  that  the  act  of  parliament  says  in  clear  and  ex- 


QUEEN  V.  TOLSON.  145 

press  words  for  very  good  reasons,  as  I  have  already  pointed 
out,  that  she  Ls  guilty  of  bigamy.  The  only  shocking  fact  would 
be  that  some  one,  for  some  purpose  of  his  own,  had  instituted 
the  prosecution.  I  need  not  say  that  no  public  pirosecutor  would 
ever  think  of  doing  so,  and  the  judge  before  whom  the  case 
came  on  for  trial  would,  as  my  Brother  Stephen  did  in  the 
present  case,  p<iss  a  nominal  sentence  of  a  day's  imprisonment 
(which  in  effect  is  immediate  discharge),  accompanied,  if  I 
were  the  judge,  with  a  disallowance  of  the  casts  of  the  prosecu- 
tion. It  may  be  said:  "But  the  w^oman  is  put  to  some  trouble 
and  expense  in  appearing  before  the  magistrate,  who  would  of 
course  take  nominal  bail,  and  in  appearing  to  take  her  trial." 
Be  it  SO;  but  such  a  case  would  be  very  rare  indeed.  On  the 
other  hand,  see  what  a  door  would  be  opened  to  collusion  and 
mischief  if,  in  the  vast  number  of  cases  where  men  in  humble 
life  leave  their  waves  and  go  abroad,  it  would  be  a  good  defense 
for  a  woman  to  say  and  give  proof,  which  the  jury  believed,  that 
she  had  been  informed  by  some  person  upon  whom  she 
honestly  thought  she  had  reason  to  rely,  and  did  believe,  that  her 
husband  was  dead,  whereas  in  fact  she  had  been  imposed  upon, 
and  her  husband  was  alive. 

What  operates  strongly  on  my  mind  is  thLs:  that  if  the  leg 
islature  intended  to  prohibit  a  second  marriage  in  the  lifetime 
of  a  former  husband  or  wife,  and  to  make  it  a  crime,  subject  to 
the  proviso  as  to  seven  years,  I  do  not  believe  that  language  more 
apt  or  precise  could  be  found  to  give  effect  to  that  intention  than 
the  language  contained  in  the  fifty-seventh  section  of  the  act  in 
question.  In  this  view  I  am  fortified  by  several  sections  of  th.' 
same  act,  where  the  words  "unlawfully"  and  "maliciously  and 
unlawfully"  are  used  (as  in  section  23),  and  by  a  comparison 
of  them  with  the  section  in  question  (section  57),  where  no  such 
words  are  to  be  found.  I  especially  rely  upon  the  fifty-fifth  sec- 
tion, by  which  it  is  enacted  that  "whosoever  shall  unlawfully 
fa  word  not  used  in  section  57]  take  or  cause  to  be  taken  any  un- 
married girl  being  under  the  age  of  sixteen  years  out  of  the  pos- 
session of  her  father  or  mother  or  any  other  person  having  the 
lawful  care  or  charge  of  her,  shall  be  guilty  of  a  misdemeanour." 
Fifteen  out  of  sixteen  judges  held  in  the  ease  of  Reg.  v.  Prince. 
L.  R.  2  Crown  Cas.  154,  that,  notwithstanding  the  iLse  of  the 
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word  "unlawfully."  the  fact  of  the  prisoner  believing  and  hav- 
ing reason  to  believe  that  the  girl  was  over  sixteen  afforded  no 
defense.  This  decision  is  approved  of  upon  the  present  occasion 
by  five  judges,  making  in  all  twenty  against  the  nine  who  are 
in  favour  of  quashing  the  conviction.  To  the  twenty  I  may,  I 
think,  fairly  add  Tindal,  C.  J.,  in  Reg.  v.  Robins,  1  Car.  &  K. 
456,  and  Willes,  J.,  in  Reg.  v.  Mycock,  12  Cox,  Cr.  Cas.  28. 

I  rely  also  very  much  upon  the  fifth  section  of  the  act  passed 
in  1885  for  the  better  protection  of  women  and  girls  (48  &  49 
Vict.  c.  69),  by  which  it  was  enacted  that  "any  person  who 
unlawfully  and  carnally  knows  any  girl  above  thirteen  and 
under  sixteen  years  shall  be  guilty  of  a  misdemeanor,"  but  to 
that  is  added  a  proviso  that  "it  shall  be  a  sufficient  defense  if 
it  be  made  to  appear  to  the  court  or  jury  before  whom  the  charge 
shall  be  brought  that  the  person  charged  had  reasonable  cause 
to  believe  and  did  believe  that  the  girl  was  of  or  above  the  age 
of  sixteen."  It  is  to  be  observed  that,  notwithstanding  the  word 
"unlawfully"  appears  in  this  section,  it  was  considered  neces- 
sary to  add  the  proviso,  without  which  it  would  have  been  no 
defense,  that  the  accused  had  reasonable  cause  to  believe  and  did 
believe  that  the  girl  was  of  or  above  the  age  of  sixteen.  Those  who 
hold  that  the  conviction  in  the  present  case  should  be  quashed 
really  import  into  the  fifty-seventh  section  of  24  &  25  Vict.  c. 
100,  the  proviso  which  is  in  the  fifth  section  of  48  &  49  Vict.  c. 
69,  contrary,  as  it  seems  to  me,  to  the  decision  in  R^g.  v.  Prince, 
L.  R.  2  Crown  Cas.  154,  and  to  the  hitherto  undisputed  canons 
for  construing  a  statute. 

It  is  said  that  an  indictment  for  the  offense  of  bigamy  com- 
mences by  stating  that  the  accused  feloniously  married,  etc., 
and  consequently  the  principle  of  mens  rea  is  applicable.  To  this 
I  answer  that  it  is  to  the  language  of  the  act  of  parliament,  and 
not  to  that  of  the  indictment,  the  court  has  to  look.  I  consider 
the  indictment  would  be  perfectly  good  if  it  stated  that  the  ac- 
cused, being  married,  married  again  in  the  lifetime  of  his  or 
her  wife  or  husband,  contrary  to  the  statute,  and  so  was  guilty  of 
felony. 

I  am  very  sorry  we  had  not  the  advantage  of  having  the  case 
argued  by  counsel  on  behalf  of  the  crown.  My  reason  for  ab- 
staining from  commenting  upon  the  cases  cited  by  Mr.  Henry  in 
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his  very  able  argument  for  the  prisoner  is  because  the  differ- 
ence of  opinion  among  some  of  the  judges  in  those  cases  is  as  noth- 
ing compared  with  the  solemn  decision  of  15  out  of  16  judges 
in  the  case  of  Reg.  v.  Prince,  L.  R.  2  Crown  Cas.  154.  So  far 
as  I  am  aware,  in  none  of  the  cases  cited  by  my  learned  brothers 
was  the  interest  of  third  parties— such  as  the  fact  of  there  being 
children  of  the  second  marriage— involved.  I  have  listened  with 
attention  to  the  judgments  which  have  been  delivered,  and  I 
have  not  heard  a  single  observation  with  reference  to  this,  to 
my  mind,  important  and  essential  point.  I  am  absolutely  un- 
able to  distinguish  Reg.  v.  Prince,  L.  R.  2  Crown  Cas.  154,  from 
the  present  case,  and  looking  to  the  names  of  the  eminent  judges 
who  constituted  the  majority,  and  to  the  reasons  given  in  their 
judgments,  I  am  of  opinion,  upon  authority  as  well  as  princi- 
ple, that  the  conviction  should  be  affirmed. 

The  only  observation  which  I  wish  to  make  is  (speaking  for 
myself  only)  that  I  agree  with  my  learned  Brother  Stephen  in 
thinking  that  the  phrases  ''mens  rea"  and  non  est  reus  nisi  mens 
sit  rea"  are  not  of  much  practical  value,  and  are  not  only  "like- 
ly to  mislead,"  but  are  "absolutely  misleading."  Whether  they 
have  had  that  effect  in  the  present  case  on  the  one  side  or  the 
other  it  is  not  for  me  to  say. 

I  think  the  conviction  should  be  affirmed.  My  Brothers  Den- 
man,  Pollock,  Field,  and  Huddleston  agree  with  this  judg- 
ment, but  my  Brother  Dekman  has  written  a  short  opinion  of 
his  own,  with  which  my  Brother  Field  agreeas.  This  opinion 
is  as  follows: 

Denman,  J.  "Having  done  my  best  to  form  a  correct  judg- 
ment as  to  the  real  intention  of  the  statute  on  which  the  question 
turns,  I  have  come  to  the  conclusion,  notwithstanding  the  rea- 
sons which  have  been  given  to  the  contrary,  that  it  was  intended 
to  provide,  and  does  provide,  that  any  person  who  marries  an- 
other (his  or  her  wife  or  hu.sband,  as  the  case  may  be,  being  at 
the  time  alive)  does  so  at  his  or  her  peril ;  and  can  only  make 
good  a  defense  to  a  prosecution  for  bigamy  by  proving  a  contin- 
uous absence  for  seven  years;  and  that  even  such  an  absence  will 
not  be  a  defense  if  the  prosecution  can  prove  knowledge  on  the 
part  of  the  accused  within  seven  yeare  of  the  second  marriage 
that  the  first  wife  or  husband,  as  the  case  may  be,  was  still  alive. 
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I  am  desired  by  my  Brother  Field  to  add  that  he  agrees  in  this 
view,  but  that  he  also  agrees  with  me  that  it  is  not  necessary  to 
give  any  detailed  reasons  for  dissenting  from  the  judgment  of 
the  majority." 

Lord  Coleridge,  C.  J.  At  the  conclusion  of  the  arguments 
in  this  case  I  was  one  of  those  who  also  dissented  from  the  con- 
clusion of  the  majority,  and,  if  the  statute  had  not  contained  the 
proviso  which  it  does  contain,  I  should  not  have  at  that  time 
dissented  from  those  conclusions.  The  reason  for  my  dissent 
at  that  time  was,  as  has  been  very  well  put  by  the  judges  who 
differ  from  the  conclusion  at  which  I  have  now  arrived— that, 
the  enactment  of  the  statute  being  positive,  and  in  the  very 
same  section  a  proviso  limiting  the  positiveness  of  that  construc- 
tion being  found,  the  whole  section  must  be  taken  together, 
and  the  section  must  be  read  as  if  it  lay  upon  the  prosecution  to 
shew  that  in  the  particular  case  the  proviso  did  not  apply.  If 
that  were  so,  I  should  have  maintained  my  opinion,  and  I  am 
very  far  indeed  from  saying  that  there  is  no  considerable  ground 
and  reason  for  maintaining  that  view.  But  I  have  had  the 
great  advantage  of  reading  the  opinion  which  my  Brother  Cave 
has  written  in  this  case,  and  I  found  myself  unable  to  answer 
satisfactorily  to  my  own  mind  the  view  which  he  put  forward 
as  to  the  positive  enactment  of  the  statute,  and  the  effect  upon 
that  pasitive  enactment  of  the  proviso  to  which  I  have  referred. 
If  there  had  been  no  proviso,  I  confess  I  should  have  thought 
that  this  statute  was  to  be  read  like  any  other  statute,  and  that 
it  was  to  be  shewn,  or  evidence  was  to  be  given,  of  the  felonious 
intention  with  which  the  act  in  question  was  performed.  That 
might  be  an  inference  to  be  drawn  from  the  mere  fact  of  the 
marriage  being  contracted,  but  it  might  also  well  be  an  inference 
that  might  be  rebutted,  as  it  might  in  any  other  case,  by  the 
distinct  and  absolute  proof  that  the  intention  to  violate  the  stat- 
ute—I do  not  mean  the  intention  to  do  the  particular  act,  and  the 
intention  to  violate  any  particular  statute,  but  what  has  been 
defined,  and,  for  all  purposes,  sufficiently  defined,  as  the  mens 
rea— existed  in  the  person  who  was  indicted.  If  that  had  been 
so,  I  should  have  thought  at  the  beginning  that  the  majority  were 
right.  I  did  not  think  so  for  the  reason  that  I  have  given.  I 
am  unable  to  answer  the  view  of  the  proviso  which  has  been  put 
forward  by  my  Brother  Cave,  and  I  have  therefore,  perhaps  with 
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some  reluctance,  come  to  the  conclusion  that  the  reasoning  of  the 
judgments  of  the  majority  is  in  this  case  correct. 

I  would  only  add,  as  I  think  it  desirable  to  add,  that,  as  far 
as  I  understand,  none  of  the  learned  judges  in  this  case  intend 
to  differ  from  the  solemn  judgment  in  Reg.  v.  Prince,  L.  R. 
2  Crown  Cas.  154.  I  certainly  have  no  intention  of  differing  from 
those  judgments.  An  attempt  has  been  made,  apparently  not 
satisfactory  to  my  Brother  Manisty,  to  distinguish  this  case  from 
Reg.  V.  Prince,  L.  R.  2  Crown  Cas.  154;  but  it  would  be  unbe- 
coming in  a  single  judge,  and  unbecoming  in  any  judge,  to  pre- 
sume to  overrule  the  decision  arrived  at  by  so  powerful  a  court, 
by  a  single— no  doubt  very  able— dissenting  judge.  I  accept  it, 
in  my  view  of  it,  as  fully  as  my  learned  brother,  and  I  believe 
that  all  my  learned  brethren  would  concur  with  me  in  saying 
that,  though  they  may  perhaps  be  wrong  in  taking  the  view  of 
that  decision  that  they  do  take  (nobody  can  be  infallible),  they 
intend  to  accept  the  decision  of  the  majority  of  the  judges  in 
Reg.  V.  Prince,  L.  R.  2  Crown  Cas.  154. 

I  am  therefore  of  opinion  on  the  whole  that  this  conviction 
should  be  quashed. 

Conviction  quashed.* 

HARVICK  V.  STATE. 

49  Ark.  514.    1887. 

CocKRiLL,  C.  J.  Harvick  was  convicted  of  burglary.  The 
proof  showed  that  he  had  entered  a  barber  shop  in  the  night, 
and  carried  off  five  or  six  dollars  in  money  and  a  few  cigars,  in 
all  less  than  ten  dollars  in  value.  When  discovered  in  the  shop 
by  two  acquaintances,  he  withdrew,  joined  them  and  handed 
around  the  cigars,  but  said  nothing  about  the  money,  and  did 
not  explain  his  presence  in  the  shop.  The  next  morning,  after 
breakfast,  he  offered  to  return  the  money  to  the  barber,  with 
whom  he  was  on  friendly  terms,  and  then  explained  that  he  had 

♦See  also  Squire  v.  State,  46  Ind.  459  (1874),  where  a  conviction  for 
bigamy  was  quashod  on  ground  that  the  second  marriage  was  contracted 
under  tlie  Ix'lief  tliat  lils  former  wife  had  swured  a  divorce.  To  the  con- 
trary. set>  romnumwoaltli  v.  Mosli.  7  Mete.  (Mass.)  472  (1S44).  where 
a  woman  was  convictiKl  of  l)ij;ainy  for  marrying  again  when  her  husband 
had  been  absent  four  years,  and  she  believed  him  dead. 
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foimd  the  shop  window  open,  and  upon  looking  in  had  discovered 
that  the  safe  was  open,  when  he  entered  to  take  charge  of  the 
money  only  to  prevent  it  being  stolen.  The  barber  had  missed 
the  money,  and  thought  his  safe  had  been  burglarized,  though 
there  was  no  evidence  of  violence.  He  denied  that  the  money 
tendered  was  all  that  had  been  taken ;  Harvick  asserted  that  it 
was  all  he  got,  but  readily  assented  to  the  payment  of  the  amount 
claimed  by  the  barber,  making  in  all  the  amount  above  stated. 

The  only  point  pressed  hy  the  appellant  is  that  the  proof  does 
not  show  that  he  entered  the  shop  ivith  the  intent  to  commit  a 
felony.  His  conduct  when  he  was  called  from  the  shop,  and  after- 
wards, did  not  impress  the  jury  with  the  truthfulness  of  the  ex- 
planation he  gave  of  his  motive  for  entering  the  house  and  carry- 
ing off  the  money  and  cigars,  and  their  verdict  fixes  the  conclu- 
sion that  he  entered  with  intent  to  steal. 

But  one  who  commits  larceny  of  property  of  the  value  of  ten 
dollars  or  less,  is,  under  our  statute,  guilty  of  a  misdemeanor  only 
{Mansf.  Dig.,  sec.  1627)  ;  and  as  the  crime  of  burglary  is  com- 
plete only  when  the  breaking  is  done  or  the  entry  made  with  the 
intent  to  commit  a  felony,  the  offense  is  not  committed  by  one 
who  breaks  into  or  enters  a  house  with  intent  to  commit  petit 
larceny  only.  As  every  larceny  was  a  felony  at  common  law, 
it  was  enough  then  to  show  an  intent  to  commit  larceny;  but 
when  petit  larceny  is  reduced  to  a  misdemeanor,  the  breaking  or 
entry  with  intent  to  commit  that  crime,  wiU  not  constitute  bur- 
glary. The  precise  question  was  ruled  in  People  v.  Murray,  8 
CaL,  520;  see,  too,  1  Bish.  Cr.  Law.  sec.  736;  2  id.,  sec.  110;  1 
RiLssell  on  Crimes,  p.  823;  Wharton  Cr.  Law,  sec.  810;  Mansf. 
Dig.,  sees.  1616,  1618.  Section  1619,  of  Mansfield's  Digest,  does 
not  affect  the  question.  It  cannot  be  construed  to  mean  that 
one  who  enters  a  building  with  intent  to  commit  a  larceny  less 
than  a  felony,  is  guilty  of  burglary.  It  was  designed  simply 
to  punish  the  burglar  for  any  felony  or  larceny  he  might  actually 
commit  after  entering  the  building,  as  readily  as  though  no  bur- 
glary had  been  committed.  It  authorizes  a  conviction  of  the 
larceny  committed  in  the  building,  in  addition  to,  or  independ- 
entlv  of  the  burglary.  For  the  offense  of  burglary  it  retains  the 
elements  of  the  statutory  definition— that  is,  an  unlawful  break- 
ing or  entry  in  the  night  with  intent  to  commit  a  felony.  Sec, 
1616,  sicpy-ii 
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'  It  is  argued  that  the  prisoner  could  not  have  intended  to  steal 
more  than  he  could  find,  and  that  as  all  the  money  in  the  safe 
did  not  amount  to  ten  dollars,  he  could  not  have  intended  to  com- 
mit a  felony. 

But  the  jury  have  not  specially  found  that  he  intended  to  steal 
money  alone.  He  entered,  according  to  their  verdict,  with  the 
intent  to  steal,  generally;  he  was  interrupted  in  the  act  when 
there  was  more  than  ten  dollars  worth  of  personal  property,  such 
as  cigars,  razors,  etc.,  in  his  reach.  It  wa.s  not  necessary,  in  order 
to  complete  the  crime  of  burglary,  that  his  anterior  intent  should 
have  been  consummated.  Uodd  v.  State,  33  Ark.,  517,  Who  can 
say  that  it  was  his  intent  to  confine  his  operations  to  the  money 
in  the  safe?  In  point  of  fact,  he  did  not.  He  took  cigars  as  well 
as  money.  We  may  gather  the  intent  from  the  act  done.  A  man 
is  presumed  to  intend  what  he  does,  and  the  jury  could  have 
inferred  that,  but  for  the  interruption,  the  prisoner  would  have 
appropriated  other  property  as  well. 

But  if  there  had  been  no  other  property  except  that  taken,  the 
case  would  not  be  altered.  The  prisoner  intended  to  take  all  the 
money  there  was  in  the  safe.  He  testified  to  that  fact  upon  the 
stand.  He  did  not  know  that  it  contained  less  than  ten  dollars. 
His  intent  was  to  take  more  than  that  sum  if  he  could  find  it, 
hence  the  intent  to  commit  a  felony. 

Where  an  assault  upon  a  person  with  intent  to  steal  from  his 
pocket  is  a  criminal  offense,  it  is  no  answer  to  the  indictment, 
as  has  been  frocpiently  held,  that  the  pocket  was  empty.  1  Bish. 
Cr.  Law,  sec.  743,  et  seq. 

The  same  rule  was  applied  in  a  recent  Ohio  case,  where  one 
who  was  indicted  for  breaking  in  a  huilding  with  intent  to  steal 
money  which  he  supposed  was  in  a  safe,  though  in  fact  the  safe 
contained  no  money.  A  conviction  of  burglary  was  sustained. 
State  V.  Beall,  37,  Ohio  St.,  108. 

In  the  case  of  this  appellant  his  acts  and  declarations  show  that 
he  intended  to  appropriate  the  contents  of  the  safe,  whether  much 
or  little.  The  unforseen  circumstance  of  the  barber's  light  till, 
which  alone  prevented  him  from  taking  more  than  ten  dollars, 
tends  no  more  to  remove  the  felonious  intent  than  if  he  had  been 
unexpectedly  driven  away  from  the  fulle.st  cofl'ers  by  a  physical 
force  which  rendered  his  intent  to  help  himself  to  great  wealth 
impossible.        Affirmed. 
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GORDON  V.  STATE. 
52  Ala.  308.     1875. 

Brickell,  C.  J.  This  indictment  is  founded  on  the  fortieth 
section  of  the  statute,  approved  April  22,  1873,  entitled  "An  act 
to  regulate  elections  in  the  State  of  Alabama,"  which  declares: 
"That  any  person  voting  more  than  once  at  any  election  held  in 
this  State,  or  depositing  more  than  one  ballot  for  the  same  office 
at  such  election,  or  is  guilty  of  any  other  kind  of  illegal  or  fraudu- 
lent voting,  shall  be  deemed  guilty  of  a  felony,"  etc.  Pamph. 
Acts  1872-3,  p.  25.  The  first  count  charges  that  the  appellant, 
not  being  of  the  age  of  twenty-one  years,  voted  at  the  lavSt  general 
election  in  this  State.  The  second  count  is  a  general  accusation 
of  illegal  voting,  not  specifying  in  what  the  illegality  consisted, 
whether  in  a  want  of  legal  qualification,  or  in  voting  more  than 
once,  or  in  depositing  more  ballots  than  one,  and  is  not  sufficient 
to  support  a  conviction.  2  Bish.  Cr.  Pr.  §  275.  The  evidence, 
as  disclosed  in  the  bill  of  exceptions,  tended  only  to  support  the 
charge  contained  in  the  first  count.  Two  witnesses  were  ex- 
amined on  the  behalf  of  defendant;  one,  his  mother,  and  the 
other  an  acquaintance  who  had  known  him  from  his  birth,  and 
resided  in  the  same  neighborhood,  and  for  a  long  time  a  member 
of  the  same  family  with  defendant,  and  they  testified  the  de- 
fendant was  of  the  age  of  twenty-one  years,  in  the  August  pre- 
ceding the  election.  That  they  had  frequently  told  defendant 
he  would  be  of  full  age  in  that  month,  and  subsequently  and  be- 
fore the  election  told  him  he  was  of  age.  The  court  refused  to 
charge  the  jury  that  if  the  defendant,  in  reliance  on  these  state- 
ments, honestly  believed  he  was  of  full  age  when  he  voted,  he 
should  not  be  convicted,  if  the  evidence  convinced  the  jury  he 
was  not  of  age. 

"AW  crime  exists,  primarily,  in  the  mind."  A  wrongful  act 
and  a  wrongful  intent  must  concur,  to  constitute  what  the  law 
deems  a  crime.  When  an  act  denounced  hy  the  law  is  proved  to 
have  been  committed,  in  the  absence  of  countervailing  evidence, 
the  criminal  intent  is  inferred  from  the  commission  of  the  act. 
The  inference  may  he,  and  often  is,  removed  by  the  attending 
circumstances,  showing  the  absence  of  a  criminal  intent.  Ignor- 
ance of  law  is  never  an  excuse,  whether  a  party  is  charged  civilly 
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or  criminally.  Ignorance  of  fact  may  often  he  received  to  ab- 
solve a  party  from  civil  or  criminal  responsibilty.  On  the  pre- 
sumption that  every  one  capable  of  acting  for  himself  knows  the 
law,  courts  are  compelled  to  proceed.  If  it  should  be  abandoned, 
the  administration  of  justice  would  be  impossible,  as  every  cause 
would  be  embarrassed  with  the  collateral  inquiry  of  the  extent  of 
legal  knowledge  of  the  parties  seeking  to  enforce  or  avoid  liabili- 
ty and  responsibility. 

The  crimi7ial  intention  being  df  the  essence  of  crime,  if  the 
intent  is  dependent  on  a  knowledge  o;  particular  facts,  a  want 
of  such  knowledge,  not  the  result  of  carelessness  or  negligence, 
relieves  the  act  of  criminality.  An  illustration  may  be  found  in 
the  vending  of  obscene  or  immoral  publications.  A  knowledge 
of  the  character  of  such  publications  is  an  ' .idispensable  ingre- 
dient of  the  offense.  From  the  vending  it  would  be  inferable; 
but  if  it  appeared  the  vendor  was  blind,  and  in  the  course  of  his 
trade  happened  innocently  to  make  the  sale,  a  want  of  knowl- 
edge of  the  character  of  the  publication  would  relieve  hiyn  from 
criminal  responsibility.  A  man  having  in  his  possession  coun- 
terfeit coin,  or  forged  bank  bills,  vyith  intent  to  put  them  in  cir- 
culation, could  not  be  convicted  of  crime,  if  he  ivas  ignorant  of 
their  spuriousness.  A  statute  imposed  a  penalty  on  the  owner 
or  captain  of  any  steamboat  receiving  and  transporting  any  col- 
ored person,  without  having  particular  evidence  that  such  person 
was  free.  The  penalty  could  be  inflicted  only  on  the  captain  or 
owner  who  knowingly  transported  such  person.  If  the  person  of 
color,  without  the  knowledge  or  consent  of  the  captain  or  oumer, 
entered  the  bo(^t,  concealing  himself,  and  was  thus  carried  away^ 
the  penalty  was  not  incurred.    Duncan  v.  State,  7  Humph.  148. 

Illegal  voting,  when  it  is  supposed  to  arise  from  the  want  of 
legal  qualifications,  is  dependent  on  the  voter's  knowledge  of  the 
particular  facts  which  make  up  the  qualification.  Every  man  is 
bound  to  know  the  law  requires  that  every  voter  shall  be  a  native 
born  or  naturalized  citizen  of  the  United  States,  of  the  age  of 
twenty-one  years,  and  have  resided  in  the  State  six  months,  and 
the  county  in  which  he  offers  to  vote,  three  months  next  preced- 
ing the  election,  and  must  not  have  been  convicted  of  the  offenses 
mentioned  in  the  Constitution  as  the  disqualification  of  an  elec- 
tor.   He  is  bound  to  exercise  reasonable  diligence  to  ascertain  the 
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facte  which  enter  into  and  form  these  qualifications.  Having  ex- 
ercised this  diligence,  if  he  resided  near  the  boundary  line  of  a 
county,  and  should  be  informed  by  those  having  the  means  of 
knowledge  that  his  residence  was  within  the  county,  and  he,  with- 
out a  knowledge  of  the  real  facts,  honestly  acting  on  this  infor- 
mation, should  vote,  he  could  not  fairly  be  charged  with  illegal 
voting,  though  on  a  subsequent  survey,  or  on  some  other  evidence, 
it  should  be  ascertained  his  residence  was  not  withing  the  county. 
The  precise  time  when  a  man  arrives  at  the  age  of  twenty-one 
years  is  a  fact,  knowledge  of  which  he  derives  necessarily  from 
his  parents,  or  other  relatives  or  acquaintances  having  knowl- 
edge of  the  time  of  his  birth.  If  acting  in  good  faith,  on  infor- 
mation fairly  obtained  from  them  under  an  honest  belief  that 
he  had  reached  the  age,  he  votes,  having  the  other  necessary 
qualifications,  illegal  voting  should  not  be  imputed  to  him.  The 
intent  which  makes  up  the  crime  cannot  be  affirmed.  Whether 
he  had  the  belief  that  he  was  a  qualified  voter,  and  the  informa- 
tion was  fairly  obtained,  should  be  refered  to,  and  determined 
by  the  jury.  The  whole  inquiry  should  be  directed  to  the  voter's 
knowledge  of  facts,  and  to  his  diligence  in  acquiring  the  requisite 
knowledge.  If  he  votes  recklessly  or  carelessly,  when  the  facts 
are  doubtful  or  uncertain,  his  ignorance  should  not  excuse  him, 
if  the  real  facts  show  he  was  not  qualified.  If  ignorant  of  the 
disqualifying  fact,  and  without  a  want  of  diligence,  under  an 
honest  belief  of  his  right  to  vote,  he  should  be  excused,  though 
he  had  not  the  right.  2  Bish.  Cr.  Law,  §§  276-279 ;  State  v.  Boy- 
ett,  10  Ired.  336 ;  McGuire  v.  State,  7  Humph.  54 ;  Commonwealth 
V.  Bradford,  9  Met.  268;  Commonwealth  v.  Aglar,  Thatcher's 
Cr.  Cases,  412. 

The  charge  given  by  the  circuit  court,  and  several  of  the  re- 
fusals to  charge,  were  according  to  these  views  erroneous,  and 
the  judgment  must  be  reversed,  and  the  cause  remanded.  The 
appellant  must  remain  in  custody  until  discharged  by  due  course 
of  law. 
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PEOPLE  V.  ROBY, 
52  Mich.  577.     1884. 

COOLEY,  C.  J.,  The  resi)ondent,  who  is  keeper  of  a  hotel  in  the 
village  of  Plainwell,  in  which  there  is  a  bar  for  the  sale  of  spirit- 
uous and  malt  liquors,  was  prosecuted  and  convicted  for  not 
keeping  his  bar  closed  on  Sunday,  May  6,  1883.  The  evidence 
was  that  on  the  morning  of  that  day  the  clerk  of  the  hotel  was  in 
the  bar-room  and  had  a  servant  with  him  scrubbing  it  out  when 
a  person  came  in  from  the  street.  He  appeared  to  be  known  to 
the  clerk,  who  told  him  he  did  not  want  him  there  Sundays.  The 
man  said  he  wanted  some  whisky.  The  clerk  told  him  he  must  get 
his  whi.sky  Saturday  night.  After  some  more  words  between  them 
the  clerk  told  him  if  he  w\as  going  to  get  the  whisky  to  get  it  and 
get  out  as  soon  as  lie  could.  He  got  the  whisky,  handed  pay  for 
it  to  the  servant,  and  went  off.  The  respondent  was  not  at  the 
time  present.  The  clerk  testifies  that  he  was  somewhere  about 
the  house,  but  he  thought  he  was  not  up  yet ;  the  servant  says  he 
was  about  there  shortly  afterwards.  There  was  no  evidence  in 
the  case  to  show  that  respondent  assented  to  the  opening  of  the 
bar  on  that  day,  or  expected  or  desired  that  it  should  be  opened ; 
neither  was  there  any  evidence  to  the  contrary.  He  was  not  a 
witness  on  his  owti  behalf. 

The  case  comes  to  this  Court  on  writ  of  error,  and  the  only 
question  of  importance  is  whether  there  was  any  evidence  to  be 
submitted  to  the  jury. 

The  statute  under  which  the  conviction  was  had  provides  that 
"all  saloons,  restaurants,  bars,  in  taverns  or  elsewhere,  and  all 
other  places  where  any  of  the  liquors,"  etc..  "may  be  sold  or  kept 
for  sale,  either  at  wholesale  or  retail,  shall  be  closed  on  the  first 
day  of  the  week,  commonly  called  Sunday,"  etc.  How.  St. 
§  2274 ;  Public  Acts,  1881,  p.  350. 

It  will  be  observed  that  the  requirement  that  the  saloons  and 
other  plac&s  mentioned  shall  be  closed  is  positive.  The  next  sec- 
tion of  the  statute  provides  that  any  person  who  shall  violate  this, 
among  other  provisions,  .shall  be  deemed  guilty  of  a  misdemeanor, 
and  shall  be  punished  as  therein  prescribed.  In  terms,  then,  the 
penalties  of  tlie  statute  are  denounced  against  the  person  whase 
saloon  or  other  place  for  the  sale  of  intoxicating  drinks  is  not 
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kept  closed,  and  no  other  fact  is  necessary  to  complete  the  offense. 

It  is  contended,  nevertheless,  that  to  constitute  an  offense  under 
the  section  referred  to,  there  must  be  some  evidence  tending  to 
show  an  intent  on  the  part  of  the  respondent  to  violate  it;  and 
People  v.  Parks,  49  Mich.,  333,  which  was  a  prosecution  under 
another  section  of  the  same  statute,  is  cited  as  authority.  It 
should  be  said  of  that  case  that  the  facts  are  not  fully  given  in  the 
report,  and  that  there  was  positive  evidence  in  the  case  to  nega- 
tive the  intent  in  the  respondent  that  the  criminal  act  should  be 
committed.  But  the  case  is  plainly  distinguishable  from  this. 
The  section  under  which  Parks  was  prosecuted  makes  not  only 
the  proprietor,  but  his  clerks,  agents,  etc.,  individually  liable  for 
the  conduct  prohibited,  and  imposes  upon  them  severally  the  duty 
to  abstain  from  it.  The  section  under  which  Roby  is  prose- 
cuted makes  the  crime  consist,  not  in  the  affirmative  act  of  any 
person,  but  in  the  negative  conduct  of  failing  to  keep  the  saloon, 
etc.,  closed. 

I  agree  that  as  a  rule  there  can  be  no  crime  without  a  criminal 
intent ;  but  this  is  not  by  any  means  a  universal  rule.  One  may 
be  guilty  of  the  high  crime  of  m<;nslaughter  when  his  only  fault 
is  gross  negligence ;  and  there  are  many  other  cas&s  where  mere 
neglect  may  be  highly  criminal.  Many  statutes  which  are  in  the 
nature  of  police  regulations,  as  this  is,  impose  criminal  penalties 
irrespective  of  any  intent  to  violate  them ;  the  purpose  being  to 
require  a  degree  of  diligence  for  the  protection  of  the  public 
which  shall  render  violation  impossible.  Thus,  in  Massachusetts 
a  person  may  be  convicted  of  the  crime  of  selling  intoxicating 
liquor  as  a  beverage,  though  he  did  not  know  it  to  be  intoxicat- 
ing; Commonwealth  v.  Boynton,  2  Allen,  160;  and  of  the  offense 
of  selling  adulterated  milk,  though  he  was  ignorant  of  its  being 
adulterated.  Commonwealth  v.  Farren,  9  Allen,  489 ;  Common- 
wealth V.  Holbrook,  10  Allen,  200;  Commonwealth  v.  Waite,  11 
Allen,  264;  Commonwealth  v.  Smith,  103  Mass.,  444.  See  State 
V.  Smith,  10  R.  I.  258.  In  Missouri  a  magistrate  may  be  liable  to 
the  penalty  for  performing  the  marriage  ceremony  for  minors 
without  consent  of  parents  or  guardians,  though  he  may  suppose 
them  to  be  of  the  proper  age.  Beckham  v.  Nacke,  56  Mo.,  546. 
"Where  the  killing  and  sale  of  a  calf  under  a  specified  age  is  pro- 
hibited, there  may  be  a  conviction  though  the  party  was  ignorant 
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of  the  animal's  age.  Commonwealth  v.  Raymond,  97  Mass.. 
567.  See  The  King  v.  Dixon,  3  M.  &  S.,  11.  In  State  v.  Steam- 
boat Co.,  13  Md.,  181,  a  common  carrier  was  held  liable  to  a  stat- 
utory penalty  for  transporting  a  slave  on  its  steamboat,  though 
the  persons  in  charge  of  its  business  had  no  knowledge  of  the  fact. 
A  case  determined  on  the  same  principle  in  Queen  v.  Bishop,  5 
Q.  B.  Div.,  259.  If  one's  business  is  the  sale  of  liquors,  a  sale 
made  by  his  agent  in  violation  of  law  is  prima  facie  by  his  au- 
thority ;  Commonwealth  v.  Nichols,  10  Met.,  259 ;  and  in  Illinois 
the  principle  is  held  liable,  though  the  sale  by  his  agent  was  in 
violation  of  instructions.  Noecker  v.  People,  91  111.,  494.  In  Con- 
necticut it  has  been  held  no  defense  in  a  prosecution  for  selling 
intoxicating  liquor  to  a  common  drunkard  that  the  seller  did  not 
know  him  to  be  such.  Barnes  v.  State,  19  Conn.,  398.  It  was  held 
in  Faulks  v.  People,  39  Mich.,  200,  under  a  former  statute,  that 
one  should  not  be  convicted  of  the  offense  of  selling  liquors  to  a 
minor  who  had  reason  to  believe  and  did  believe  he  was  of  age; 
but  I  doubt  if  we  ought  so  to  hold  under  the  statute  of  1881,  the 
purpose  of  which  very  plainly  is,  as  I  think,  to  compel  every  per- 
son who  engages  in  the  sale  of  intoxicating  drinks  to  keep  within 
the  statute  at  his  peril.  There  are  many  cases  in  which  it  has 
been  held  under  similar  statutes  that  it  was  no  defense  that  the 
seller  did  not  know  or  suppose  the  purchaser  to  be  a  minor; 
State  v.  Hartfield,  24  Wis.,  60;  McCutcheon  v.  People,  69  111., 
601 ;  Farmer  v.  People,  77  111.,  322 ;  Ulrich  v.  Commonwealth,  6 
Bush.,  400;  State  v.  Cain,  9  W.  Va.,  559;  Commonwealth  v.  Em- 
mons, 98  Mass.,  6;  Redmond  v.  State,  36  Ark.,  58;  and  in  Com- 
monwealth V.  Finnegan,  124  Mass.,  324,  the  seller  was  held  liable, 
though  the  minor  had  deceived  him  by  falsely  pretending  he  was 
sent  for  the  liquor  by  another  person.  So  a  person  has  been  held 
liable  to  a  penalty  for  keeping  naphtha  for  sale  under  an  as- 
sumed name,  without  guilty  knowledge;  the  statute  not  making 
such  knowledge  an  ingredient  of  the  offense.  Commonwealth 
V.  Wentworth,  118  Ma.ss..  441.  Other  cases  might  be  cited,  and 
there  is  nothing  anomalous  in  these.  A  person  may  be  criminally 
liable  for  adultery  with  a  woman  he  did  not  know  to  be  married : 
Fox  V.  State,  3  Tex.  App.,  329 ;  or  for  the  carnal  knowledge  of 
a  female  under  ten  years  of  age  though  he  believed  her  to  be 
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older.    Queen  v.  Prince,  L.  R.  2,  Cr.  Ca.s.  154;  State  v.  Newton, 
44  la.,  45.     And  other  similar  eases  might  be  instanced. 

//  intent  were  necessary  to  he  found  I  should  be  of  opinion 
there  icas  enough  in  the  case  to  warrant  its  submission  to  the 
jury.  The  bar  was  opened  on  Sunday  by  respondent's  servants 
and  on  his  business  while  he  was  about  the  premises.  The  pur- 
pose for  which  it  was  opened  was  immaterial;  the  offense  was 
committed  by  opening  it  for  cleaning  as  much  as  it  would  have 
been  by  opening  it  for  the  sale  of  liquors.  People  v.  Waldvogcl, 
49  Mich.,  337.  But  the  statute  requires  the  proprietor  at  his  peril 
to  keep  the  bar  closed.  The  purpose  in  doing  so  is  that  persons 
shall  not  be  there  within  the  reach  of  temptation.  This  respond- 
ent did  not  keep  his  bar  closed  and  he  has  therefore  disobeyed 
the  law.  And  he  has  not  only  disobeyed  the  law,  but  the  evil 
which  the  law  intends  to  guard  against  has  residted;  that  is  to 
say,  there  has  been,  either  with  or  without  his  assent,— it  is  im- 
material which,— a  sale  of  intoxicating  liquors  to  a  person  who 
took  advantage  of  the  bar  being  open  to  enter  it. 

1  iitink  the  circuit  court  should  proceed  to  judgment. 


UNITED  STATES  v.  ANTHONY. 
11  Blatchf.  200.    1873. 

Indictment  against  Susan  B.  Anthony  for  a  violation  of  the  act 
of  congr&ss  of  May  31,  1870  (16  Stat.  744),  which  provides  "  that 
if,  at  any  election  for  representative  *  *  *  in  the  congress 
of  the  United  States,  any  person  shall  knowingly  *  *  *  vote 
without  having  a  lawful  right  to  vote,  *  *  *  every  such  per- 
son shall  be  deemed  guilty  of  a  crime,  and  shall,  for  such  crime, 
be  liable  to  prosecution  in  any  court  of  the  United  States  of  com- 
petent jurisdiction,  and,  on  conviction  thereof,  shall  be  pimished 
by  a  fine  not  exceeding  five  hundred  dollars,  or  by  imprisonment 
for  a  term  not  exceeding  three  years,  or  both,  in  the  discretion  of 
the  court,  and  shall  pay  the  costs  of  prosecution." 

The  defendant  claimed,  inter  alia,  that  the  act  was  unconstitu- 
tional in  so  far  as  it  prohibited  women  from  voting. 
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Hunt,  J.,  after  considering  the  constitutional   questions  in- 
volved, and  holding  the  act  valid,  said: 

The  fourteenth  amendment  gives  no  right  to  a  woman  to  vote, 
and  the  voting  by  ^Ii.ss  Anthony  was  in  violation  of  law.  If  she 
believed  she  had  a  right  to  vote,  and  voted  in  reliance  upon  that 
belief,  does  that  relieve  her  from  the  penalty  ?  It  is  argued  that 
the  knowledge  referred  to  in  the  act  relates  to  her  knowledge  of 
the  illegality  of  the  act,  and  not  to  the  act  of  voting;  for,  it  is 
said,  that  she  must  know  that  .she  voted.  Two  principles  apply 
here :  First,  ignorance  of  the  law  excuses  no  one ;  second,  every 
person  is  presumed  to  understand  and  to  intend  the  necessary 
effects  of  his  own  acts.  ^liss  Anthony  knew  tliat  she  was  a  woman, 
and  that  the  constitution  of  this  State  prohibits  her  from  voting. 
She  intended  to  violate  that  provision— intended  to  test  it,  per- 
haps, but  certainly  intended  to  violate  it.  The  necessary  effect  of 
her  act  was  to  violate  it,  and  this  she  is  presumed  to  have  intend- 
ed. There  was  no  ignorance  of  any  fact,  but,  all  the  facts  being 
known,  she  undertook  to  settle  a  principle  in  her  own  person.  She 
takes  the  risk,  and  she  cannot  escape  the  consequences.  It  is  said, 
and  authorities  are  cited  to  sustain  the  position,  that  there  can 
be  no  crime  unless  there  is  a  culpable  intent,  and  that,  to  render 
one  criminally  responsible,  a  vicious  will  must  be  present.  A 
commits  a  trepass  on  the  land  of  B,  and  B,  thinking  and  believ- 
ing that  he  has  a  right  to  shoot  an  intruder  upon  his  premises, 
kills  A  on  the  spot.  Does  B's  misapprehension  of  his  rights  jus- 
tify his  act?  Would  a  judge  be  justified  in  charging  the  jury 
that,  if  satisfied  that  B  supposed  he  had  a  right  to  shoot  A,  he 
was  justified,  and  they  should  find  a  verdict  of  not  guilt}-?  No 
judge  would  make  such  a  charge.  To  constitute  a  crime,  it  is 
true  that  there  must  he  a  criminal  intent,  but  it  is  equally  true 
thai  knowledge  of  the  facts  of  the  case  is  always  held  to  supply 
this  intent.  An  intentional  killing  hears  ivith  its  evidence  of  mal- 
ice in  law.  Whoever,  without  justifiable  cause,  intentionally  kills 
Jiis  neighbor,  is  guilty  of  a  crime.  The  principle  is  the  same  in 
the  case  before  us,  and  in  all  criminal  cases.  The  precise  question 
now  brforc  me  Jias  been  several  times  decided,  viz.,  that  one  ille- 
gally voting  was  bound  and  ivas  assumed  to  know  the  law,  and  that 
a  belief  that  he  had  a  right  to  vote  gave  no  defense,  if  there  was 
no  mistake  of  fact.    Hamilton  v.  People,  57  Barb.  625;  State  v. 
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Boijett,  10  Ired.  336;  State  v.  Hart,  6  Jones  (N.  C.)  389;  Mc- 
Guire  v.  State,  7  Humph.  54;  State  v.  Sheeley,  15  Iowa,  404. 
No  system  of  criminal  jurispruderice  can  he  sustained  upon  any 
other  principle.  Assuming  that  Miss  Anthony  believed  she  had 
a  right  to  vote,  that  fact  constitutes  no  defense,  if,  in  truth,  she 
had  not  the  right.  She  voluntarily  gave  a  vote  which  was  illegal, 
and  thus  is  subject  to  the  penalty  of  the  law. 


When  Ignorance,  or  Mistake  of  Fact,  Will  be  a  Good  Defense.* 

STERN  V.  STATE. 
53  Ga.  229.    1874. 

Myers  Stern  was  tried  at  the  November  term,  1873,  of  the 
county  court  of  Clarke  county  for  the  offense  of  allowing  a  minor, 
Frank  Talmadge,  to  play  at  billiards  without  the  consent  of  his 
parents  or  guardian.  The  evidence  made  out  a  prima  facie  case 
for  the  state,  but  for  the  defense  it  was  shown  that  Stern,  before 
allowing  Talmadge  to  play  on  his  table,  had  inquired  as  to  his  age, 
and  had  been  informed  by  said  minor  that  he  was  an  adult ;  that 
he  appeared  to  be  over  21  years  of  age ;  and  that  he  was,  in  fact, 
within  six  months  of  maturity  at  the  time  that  he  indulged  in  the 
aforesaid  game. 

The  county  court  refused  to  consider  this  testimony,  holding 
that  upon  proof  of  the  playing  of  the  game  with  the  knowledge 
of  the  defendant,  of  the  minority  of  Talmadge,  and  of  the  ab- 
sence of  the  consent  of  his  parent  or  guardian  conviction  was  the 
inevitable  result. 

The  case  was  carried  by  certiorari  to  the  superior  court  where 
the  judgment  of  the  county  court  was  affirmed,  and  defendant 
excepted. 

McCay,  Judge.  1.  We  agree  with  the  counsel  for  the  plaintiff 
in  error  that  the  county  judge  did  not  take  a  proper  view  of  the 
Jaw  on  the  trial.  To  make  a  crime,  there  must  be  the  union  of 
act  and  intent,  or  there  must  be  criminal  negligence.  It  is  not 
conclusive  evidence  of  guilt  on  the  part  of  the  defendant  that 
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he  permitted  this  young  man  to  play  at  his  table ;  that  the  young 
man  was,  in  fact,  a  minor,  and  that  the  parent  did  not  consent. 
These  facts,  it  is  true,  make  a  prima  facie  case,  and,  if  they  stood 
alone,  the  guilt  of  the  defendant  would  be  manifest ;  but  evident- 
ly there  was  evidence  of  another  element  in  the  case,  which,  by 
the  return  of  the  county  judge,  is  shown  not  to  have  been  con- 
sidered by  him  in  arriving  at  his  conclusion.  There  was  evidence 
going  to  show  that  the  defendant  might  have  been  honestly  mis- 
taken as  to  the  age  of  the  young  man.  It  is  clear  to  us  that  if 
the  defendant,  after  due  diligence,  thought  honestly  that  this 
young  man  was  not  a  minor,  he  is  not  guilty.  If  he  did  so  think, 
after  proper  inquiry,  the  element  of  intent  does  not  exist ;  the  act 
was  done  under  a  mistake  of  fact.  In  such  a  case,  there  is  no 
guilt  and  no  crime.  This  is  the  doctrine  of  all  books,  and  is, 
besides,  common  sense  and  common  justice. 

2.  Nor  is  there  anything  in  the  nature  of  this  offense  which 
alters  the  rule.  If  one  who  shoots  down  his  dearest  friend  iy 
mistake,  supposing  Jiim  to  be  a  dangerous  wild  hcast  or  a  burglar 
is  not  guilty  of  any  crime,  surely  one  who  permits  a  minor  to 
play  billiards  without  the  consent  of  the  parent,  under  the  hon- 
est belief  that  he  is  not  a  minor  but  of  fidl  age,  is  not  guilty.  In 
both  cases,  however,  to  excuse  the  guilt  there  must  be  no  want 
of  proper  caution  on  the  part  of  the  accused.  He  must  have 
used  due  diligence,  according  to  the  circumstances  and  the  nature 
of  the  case.  But  if  he  do  this,  and  the  evidence  show  that  after 
such  caution  he  is  still  honestly  mistaken,  he  is  not  guilty.  We 
are  not  prepared  to  say  that  the  evidence  here  is  conclusive  of 
an  honest  mistake.  We  do  not  say  that  the  defendant  was  bound 
to  have  inquired  of  the  parent.  That  would  depend  on  his  ac- 
cessibility and  on  the  strength  of  the  other  circumstances  in- 
dicating full  age.  It  is  impossible  to  lay  dovra  any  general  rule. 
Each  case  must  depend  on  its  own  nature  and  circumstances. 
From  the  very  nature  of  this  offense,  special  diligence  is  neces- 
sary. Everybody  knows  that  there  is  uncertainty  in  such  cases, 
and,  as  the  law  has  made  the  age  of  any  billiard  player  impor- 
tant, even  in  spite  of  this  liability  to  mistake,  every  saloon 
keeper  should  act  in  view  of  the  fact  that  he  is  dealing 
with  an  uncertain  thing.  The  man  who  throws  a  heavy 
weisht  from  the  top  of  a  building  is  boimd  to  a  greater 
caution  if  he  does  it  in  a  city  or  town,  and  into  a  street,  than  if 
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he  does  it  in  the  country,  and  into  a  little  traveled  road.  As  we 
have  said,  we  do  not  think  this  evidence  established  conclusively 
that  the  defendant  was  honestly  mistaken.  We  incline  to  the 
opinion  of  Judge  Rice  that  there  is  some  evidence  to  justify  the 
finding,  and,  had  this  conviction  been  by  the  verdict  of  a  jury, 
under  a  legal  charge  as  to  the  law,  we  should  hesitate  to  dis- 
turb it.  But  the  record  shows  the  county  judge  did  not  con- 
isider  the  question  of  intention.  lie  acted  on  the  idea  that,  as 
the  proof  was  clear  of  minority,  the  law  had  been  violated, 
whatever  might  have  been  the  honest  opinion  of  the  de- 
fendant. He  held  him  to  be  bound  to  inquire  of  the 
parent;  nay,  on  the  general  rule  he  acted  on,  he  perhaps  would 
have  found  him  guilty  if  he  had  inquired  of  the  parent,  had  the 
parent,  either  by  mistake  or  untruthfully,  answered  that  the  son 
was  of  age.  It  appears,  therefore,  that  on  the  trial  of  this  case 
the  judge,  who  acted  as  judge  and  jury,  mistook  the  law,  did 
not  consider  the  evidence  going  to  show  an  honest  mistake,  after 
due  caution,  and  we  send  the  ease  back  to  be  tried  again  under  a 
proper  view  of  the  law,  to  wit,  the  defendant  is  not  guilty  if, 
under  all  the  circumstances,  he  honestly  thought  the  young  man 
not  to  be  a  minor,  and  the  diligence  required  is  that  reasonable 
diligence  which,  in  view  of  the  nature  of  the  case,  a  good  citizen 
and  prudent  man  would  use. 
Judgment  reversed. 


COMMONWEALTH  v.  FARREN. 

9  Allen,  489.    1864. 

Indictment  found  in,  Suffolk  county,  charging  that  the  defend- 
ant "did  unlawfully  keep,  offer  for  sale,  and  sell  to  one  Bridget 
Donegan,  for  the  sum  of  forty  cents,  a  large  quantity  (that  is  to 
say,  eight  quarts)  of  adulterated  milk,  to  which  a  large  quantity 
(that  is  to  say,  four  quarts)  of  water  had  been  added  ;  he,  the  said 
Farren,  well  knowing  said  milk  so  sold  to  be  adulterated,  and 
well  knowing  that  said  large  quantity  of  water  had  been  added 
to  said  milk." 

At  the  trial  in  the  superior  court,  before  Yose,  J.,  and  before 
the  jury  were  sworn,  the  defendant  moved  to  quash  the  indict- 
ment, for  reasons  set  forth  in  the  opinion ;  but  the  motion  was 
overruled. 


COMiMONVVEALTII  v.  FARREN.  163 

There  was  evidence  tending  to  prove  the  sale  and  delivery 
as  alleged,  and  on  cross-examination  of  the  witnesses  for  the  com- 
monwealth it  appeared  that  Bi-idgct  Donegan  was  a  married  wo- 
man, and  acted  in  making  the  purchase  as  agent  of  her  husband. 
There  was,  however,  no  evidence  that  the  defendant  knew  the 
facts  last  stated. 

The  defendant  was  convicted,  and  alleged  exceptions. 

CuAPMAN,  J.  This  indictment  is  upon  St.  1864,  c.  122,  §  4, 
which  provides  among  other  things,  that  "whoever  sells  or  keeps 
or  offers  for  sale  adulterated  milk  or  milk  to  which  water  or  any- 
foreign  substance  has  been  added,"  shall  be  pimished  by  a  fine 
as  therein  specified.  The  defendant  contends  that  the  common- 
wealth should  have  been  held  to  prove  on  the  trial  that  he  com- 
mitted the  offense  knowing  the  milk  to  be  adulterated.  But  the 
language  of  the  statute  does  not  require  such  proof,  and  it  is 
evident  that  the  legislature  did  not  intend  that  it  should  do 
so.  St.  1863,  c.  140,  required  such  proof,  and  one  of  the  reasons 
which  induced  the  legislature  to  repeal  it  and  substitute  the  ex- 
isting statute  for  it  undoubtedly  was  that  they  regarded  it  as  im- 
practicable in  most  cases  to  prove  the  knowledge,  and  that  they 
also  regarded  it  as  reasonable  under  all  the  circumstances  that 
the  seller  of  milk  take  upon  himself  the  risk  of  knowing  that  the 
article  he  offers  for  sale  is  not  adulterated.  It  is  of  the  greatest 
importance  that  the  community  shall  be  protected  against  the 
frauds  now  practiced  so  extensively  and  skillfully  in  the  adul- 
teration of  articles  of  diet  by  those  who  deal  in  them,  and,  if 
the  legislature  deem  it  important  that  those  who  sell  them  shall 
be  held  absolutely  liable,  notwithstanding  their  ignorance  of 
the  adulteration,  we  can  see  nothing  unreasonable  in  throwing 
this  risk  upon  them.  It  is  the  same  risk  which  every  man  takes 
who  sells  intoxicating  drinks;  the  law  making  him  liable  to  the 
penalty  although  it  is  not  proved  that  he  knew  that  the  liquors 
were  intoxicating.  Com.  v.  Boynton,  2  Allen,  160.  This  con- 
struction of  the  statute  is  confirmed  by  the  fact  that  some  of  the 
offenses  mentioned  in  it  must  be  committed  knowingly,  and  are 
thus  expressly  distinguished  from  the  offense  alleged  in  this 
case. 

It  is  further  contended  that  the  proof  of  knowledge  is  neces- 
sary, because  it  is  alleged  in  the  indictment  that  the  defendant 
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sold  the  milk  knowing  that  it  was  adulterated.  But  this  averment, 
not  being  material,  is  to  be  rejected  as  surplusage. 

It  is  further  objected  that  it  is  not  alleged  or  proved  that  the 
milk  was  cow's  milk.  But,  as  the  statute  does  not  mention  cow's 
milk,  it  must  be  held  to  include  all  the  milk  of  commerce,  and 
this  objection  is  therefore  groundless.,, 

It  is  further  objected  that  there  is  a  variance  between  the  alle- 
gation that  the  milk  was  sold  to  Bridget  Donegan,  and  the  proof, 
that  in  making  the  purchase  she  acted  as  the  agent  of  her  hus- 
band, he  being  the  legal  owner  of  her  stock  in  trade.  But  it  did 
not  appear  in  evidence  that  the  defendant  had  any  notice,  ex- 
press or  implied,  that  she  acted  as  the  agent  of  any  person,  and 
it  is  settled  that  when  a  purchase  is  made  by  an  agent,  of  whose 
agency  the  seller  has  not  sufficient  notice,  express  or  implied,  the 
sale  may  be  regarded  in  law  as  made  to  the  agent  and  so  it  may 
b3  alleged  in  an  indictment.  Com.  v.  Kimball,  7  Mete.  (Mass.) 
308.    Com.  V.  Remby,  2  Gray,  508. 

It  is  objected  that  the  indictment  is  bad  for  duplicity,  because 
it  alleges  that  the  defendant  sold  "adulterated  milk,  to  which  a 
large  quantity,  to  wit,  four  quarts  of  water,  had  been  added." 
It  is  contended  that  the  selling  of  adulterated  milk  and  the  sell- 
ing of  milk  to  which  water  had  been  added  are  two  separate  of- 
fenses. But  such  is  not  the  true  interpretation  of  the  statute. 
The  mixing  of  water  with  milk  offered  for  sale  adulterates  the 
milk  by  adding  to  it  a  substance  of  less  value,  and  the  indict- 
ment describes  in  this  count  a  single  offense  only. 

Exceptions  overruled. 


When  Unintended  Results  following  the  Commission  of  an  Un- 
lawful Act  Are  Punishable* 

McGEHEE  V.  STATE. 

62  Miss.  722.     1885. 

Appeal  from  the  circuit  court  of  Amite  county;  J.  B.  Chris- 
man,  Judge. 

It  is  clear  that  the  defendant  did  not  intend  to  kill  and  murder 
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the  person  whom  he  is  indicted  for  assaulting  with  intent  to  kill. 
The  statute  requires  the  indictment  to  charge  the  specific  intent 
to  kill  and  murder  a  specific  person.  And  when  the  proof  fails 
to  maJie  out  such  a  case,  but,  to  the  contrary,  demonstrates  the 
want  of  the  intent  against  the  person  named  in  the  indictment, 
there  can  be  no  legal  conviction.  Code  1880,  §  2711 ;  Morgan  v. 
State,  13  Smedes  &  M.  242 ;  Jones  v.  State,  11  Smedes  &  M.  315 ; 
Barcus  v.  State,  49  Miss.  17 ;  Hairston  v.  State,  54  Miss.  693. 

T.  S.  Ford,  Atty.  Gen.  for  the  State. 

There  is  a  plain  distinction  between  the  cases  cited  by  counsel 
for  appellant  and  the  case  at  bar.  In  the  cases  cited  the  shot  or 
blow  aimed  at  one  party  accidentally  fell  on  another ;  in  this  case 
the  blow  fell  where  it  was  aimed.  McGehee  admits  that  he  in- 
tended to  kill  the  man  whom  he  stabbed  in  the  dark.  That  man 
was  Thompson.  If,  intending  to  murder  A.,  and  supposing  B. 
to  be  A.,  a  person  shoots  at  and  wounds  B.,  he  may  be  convicted 
of  wounding  B.  with  intent  to  murder  him.  1  Russ.  Crimes, 
1001-2 ;  11  Whart.  Cr.  Law,  §  1279 ;  Reg.  v.  Smith,  33  Eng.  Law 
&  Eq.  567. 

Arnold,  J.  Appellant  was  convicted  of  assault  with  intent  to 
kill  and  murder  Levi  Thompson,  and  sentenced  to  one  year's 
imprisonment  in  the  penitentiary.  At  a  public  gathering,  about 
12  o'clock  at  night,  one  George  Morris  had  a  difficulty  with  appel- 
lant's brother,  and  cut  and  seriously  wounded  him.  Afterwards 
Morris  started  home  and  appellant  followed  him,  intending,  it 
seems,  to  avenge  the  injury  suffered  by  his  brother.  It  was  a  very 
dark  night,  and  appellant  overtook  Levi  Thompson  in  the  road, 
who  had  started  before  him,  going  in  the  same  direction,  and, 
supposing  him  to  be  George  Morris,  cut  and  dangerously  woimded 
him  with  a  knife.  As  soon  as  Thompson  was  struck,  he  spoke, 
and  appellant  desisted,  and  ran  rapidly  away.  It  was  so  dark 
that  Thompson  could  not  see  or  tell  who  it  was  that  struck  him. 
On  the  next  morning  appellant  admitted  that  he  was  the  the  per- 
son who  cut  Thompson,  and  said  he  thought  he  was  cutting 
George  Morris;  that  he  did  not  intend  to  cut  Thompson,  and  was 
sorry  he  had  mistaken  him  for  Morris;  and  that,  if  it  had  been 
Morris,  he  would  have  cut  him  to  pieces.  Appellant  and  Thomp- 
son were  the  best  of  friends,  and  there  had  never  been  any  diffi- 
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culty  between  them  before.  It  is  urged  for  appellant  that  the  in- 
tent charged  was  not  proved. 

Thompson  was  the  only  person  in  reach  of  appellant  at  the 
time  he  committed  the  offense  with  which  he  is  charged.  He  in- 
tended to  assault  that  person  ivith  a  weapon  which  the  jury  found 
to  be  a  deadly  weapon.  His  blows  did  not  miss  the  object  at 
which  they  were  aimed.  He  may  not  have  intended  to  hill 
Thompson,  but  he  was  properly  convicted  if  he  intended  to  kill 
the  man  at  whom  the  knife  was  directed.  The  evil  and  specific 
intent  to  strike  the  form  before  him  at  the  time  is  manifest,  and 
that  form  proved  to  be  Thompson.  That  there  was  a  mistake 
as  to  tlie  identity  of  the  person  intended  to  be  injured  consti- 
tutes no  defense.  If  appellant  did  to  Thompson  what  he  in- 
tended to  do  to  Morris,  he  is  as  guilty,  under  the  statute,  as  if 
no  mistake  had  been  made.  2  Whart.  Cr.  Law,  §  1279;  1  Buss. 
Crimes  (9th  Ed.)  1001,  1002;  Reg.  v.  Smith,  33  Eng.  Law  &  Eq. 
567;  Beg.  v.  Ltjncli,  1  Cox.  Cr.  Cas.  361. 

And  this  is  not  in  conflict  with  the  settled  doctrine  in  this 
state  that  on  a  charge  under  the  statute,  of  assault  with  a  deadly 
weapon,  with  intent  to  kill  and  murder  a  particular  person,  it  is 
necessary  to  prove  the  specific  intent  as  laid  in  the  indictment. 
There  is  no  error  in  the  record. 

The  judgment  is  affirmed. 


To  What  Extent  a  Corporation  May  be  Proceeded  Against  by 
Criminal  Procedure.* 

COMIVIONWEALTH  v.  PULASKI  COUNTY  AGRICULTURAL 
&  MECHANICAL  ASS'N. 

92  Ky.  197.     17  S.  W.  442.    1891. 

Appeal  from  circuit  court,  Pulaski  county. 

"To  be  officially  reported." 

Indictment  of  the  Pnlaski  County  Agricultural  &  Mechanical 
Association  for  permitting  gaming  on  its  fair-grounds.  A  de- 
murrer to  the  indictment  was  sustained,  and  the  state  appeals. 

REVERSED. 


*See  Sec.  1702,  Vol.  11,  Cyclopedia  of  Law. 
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Holt,  C.  J.  The  appellee,  the  Pula.ski  County  Agricultural 
&  Mechanical  Association,  a  corporation,  was  indicted  for  per- 
mitting gaming  upon  its  fair-grounds.  A  demurrer  was  sus- 
tained to  the  indictment,  and  it  was  dismissed.  It  is  contended 
that  a  corporation  cannot  commit  this  offense.  It  was  in  the  early- 
history  of  the  law  held  that,  as  a  corporation  was  soulless,  it 
could  do  no  wrongful  or  immoral  act,  and  could  not,  therefore, 
be  liable  in  tort.  This  doctrine  has  long  since  become  obsolete, 
and  it  has  long  been  well  settled  that  a  corporation  is  liable 
civiliter  for  all  torts  committed  by  its  authority,  express  or  im- 
plied. With  the  growth  of  corporations  came  the  necessity  for 
this  rule,  and  its  adaptability  to  changed  circumstances  is  an 
excellence  of  the  common  law.  So  far  does  the  rule  extend  that 
a  corporation  is  liable  civilly  for  every  intended  or  negligent 
wrong  it  may  do,  although  the  act  may  be  ultra  vires.  If  it  be 
incidental  to  or  connected  with  its  business,  or  if  it  ratify  the 
transaction,  as  by  accepting  the  benefit,  it  must  respond  in  dam- 
ages, although  the  act  be  done,  as  it  must,  by  an  agent.  In  time, 
it  came  to  be  admitted  that  a  corporation  was  liable  to  be  in- 
dicted for  a  neglect  of  duty,  or  a  mere  non  feasance;  but  it  was 
claimed  that  its  nature  did  not  admit  of  its  doing  positive  wrong, 
and  that,  therefore,  it  was  not  liable  criminally  for  a  misfeas- 
ance, whereby  a  wrong  was  done  by  a  violation  of  its  duty.  This 
same  reason,  however,  if  sound,  applied  equally  to  civil  as  well  as 
criminal  injuries;  and  it  soon  became  known  from  experience  that, 
as  has  been  said,  if  a  corporation  had  no  hands  with  u'Jiich  to 
strike,  it  may  employ  the  hands  of  others.  This  distinction  was 
therefore  properly  disregarded  as  unsound.  If  the  argument 
be  sound  that  a  corporation  is  not  liable  to  indictment  for  any 
offense,  because  the  criminal  act  was  not  warranted  by  its  cor- 
porate powers,  then  the  same  reasoning  would  result  in  its  non- 
liability for  all  wrongs,  civil  as  well  as  criminal.  Such  a  rule 
would  lead  to  its  absolute  impunity  for  all  wrongs,  which  the 
experience  of  this  day  shows  would  produce  great  injustice  both 
to  individuals  and  the  public.  If  it  be  said  that  the  individuals 
who  might  do  the  act  would  be  liable,  it  may  be  said  that  this  is 
true  as  to  every  ser^-ant  or  agent  who  does  a  wrong,  but  because 
this  is  so  the  principal  is  not  exempt.  Indeed,  it  has  been  and 
should  be  rather  the  policy  of  the  law,   because  that   is  likelv 
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to  the  better  protect  from  the  commission  of  wrong,  to  look 
rather  to  the  principal  than  the  agent,  and  it  seems  to  us  espe- 
cially should  this  be  so  in  the  case  of  corporations  for  whose 
benefit  the  act  is  done,  or,  being  connnected  with  its  business,  is 
negligently  omitted  to  be  done;  its  directors  in  charge  or  its 
workmen  being  perhaps  unknown  and  irresponsible.  The  object 
should  be  to  reach  and  punish  the  real  power  in  the  matter,  and 
thus  prevent  a  repetition  of  the  offense.  Experience  showed  the 
necessity  of  modifying  the  old  rules ;  and  the  decided  tendency 
of  modern  decision  has  been  to  extend  the  application  of  all  legal 
remedies,  both  civil  and  criminal,  to  corporations,  and  subject 
them  thereto  as  in  the  case  of  individuals,  so  far  as  is  pos- 
sible. It  is  therefore  now  well  settled  in  the  courts  of  this  country, 
as  well  as  in  England,  that  they  are  indictable  for  misfeasance 
as  well  as  in  non-feasance  of  duty  unlawful  in  itself,  and  in- 
jurious to  the  public.  It  has  therefore  been  held  that  they  may 
be  indicted  for  a  nuisance,  whether  arising  from  misfeasance  or 
7wn-feasance,  or  for  an  injury  otherwise  to  the  public,  unlaw- 
ful in  itself,  and  arising  either  from  commission,  or  the  omis- 
sion to  perform  a  legal  duty.  They  may  be  indicted  for  erect- 
ing and  continuing  a  building;  for  leaving  railroad  cars  in  a 
street;  for  neglecting  to  repair  a  highway;  for  permitting  stag- 
nant water  to  remain  on  their  premises;  for  libel;  for  ''Sabbath- 
breaking"  by  doing  work  on  Sunday  in  violation  of  a  statute; 
and  in  many  other  instances.  It  is  true  there  are  crimes  of  which 
from  their  very  nature,  as  perjury,  for  example,  they  cannot  be 
guilty.  There  are  crimes  to  the  punishment  for  which,  for  a 
like  reason,  they  cannot  be  subjected,  as  in  the  case  of  a  felony. 
But  wherever  the  offense  consists  in  either  a  misfeasance  or  a 
non-feasance  of  duty  to  the  public,  and  the  corporation  can  be 
reached  for  punishment  as  by  a  fine  and  the  seizure  of  its  prop- 
erty, precedent  authorizes,  and  public  policy  requires,  that  it 
should  be  liable  to  indictment.  Any  other  rule  would  in  many 
cases  preclude  adequate  remedy,  and  leave  irresponsible  servants 
to  answer  for  the  offense,  rather  than  those  who  are  really  most  at 
fault.  Com.  V.  Proprietors,  2  G^ray,  339;  State  v.  Railroad  Co., 
23  N.  J.  Law,  360;  Railroad  Co.  v.  State,  3  Head,  523;  Bank  v. 
Graham,  100  T"^.  S.  699.  If  it  be  said  that  such  a  rule  may  sub- 
ject the  property  of  innocent  stockholders  for  the  acts  of  the 
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directors  to  which  they  are  not  actual  parties,  and  of  which 
they  have  no  knowledge,  the  answer  is  that  they  select  the  di- 
rectors, and  it  is  their  business  to  have  those  who  will  see  that 
the  corporate  business  is  so  conducted  as  not  to  injure  others  or 
infringe  upon  public  right  and  good  order  in  the  community.  If 
the  penalty  prescribed  for  the  act  be  both  fine  and  imprisonment, 
then,  so  far  as  the  punishment  cannot,  from  the  nature  of  the 
offender,  be  carried  out,  the  statute  is,  of  course,  inoperative. 
The  act  of  March  25,  1886,  is  not  in  conflict  with,  and  did  not, 
therefore,  repeal,  sections  7  and  10  of  chapter  47  of  the  General 
Statutes.  The  judgment  is  reversed,  and  the  case  remanded  for 
further  proceedings  consistent  with  this  opinion. 


The  Leading  Parties  to  Crimes  are  Either  Principals  or 
Accessories* 

Principals  are  classified  as  of  the  first  and  second  degree. 

GREGORY  V.  STATE. 

26  Ohio  St.  510.    1875. 

Motion  for  the  allowance  of  a  writ  of  error  to  the  court  of 
common  pleas  of  Franklin  county. 

The  plaintifl'  in  error  wa^  indicted  and  convicted  under  section 
22  of  the  crimes  act,  as  amended  by  the  act  of  March  24,  1865, 
(Swan  &  S.  p.  264),  for  uttering  and  publishing  as  true  and 
genuine  a  certain  false,  forged,  and  counterfeited  promissory 
note  for  the  payment  of  $300,  knowing  the  same  to  be  false,  forged, 
and  counterfeited,  with  intent  to  defraud  a  certain  person,  named 
in  the  indictment. 

The  note  purported  to  have  been  made  by  Daniel  Bevis,  pay- 
able to  the  order  of  E.  W.  Phelps  four  months  after  date,  or 
sooner  if  made  out  of  the  sale  of  E.  W.  Phelps'  harvest  and  saw 
sharpener;  was  dated  June  13,  1874,  and  indorsed  "E.  W. 
Phelps." 

On  the  trial,  evidence  was  given  tending  to  prove  that,  at  the 
date  of  the  note  negotiations  were  pending  between  the  plaintiff 


►See  Sec.  1703  et  seq..  Vol.  11,  Cj't^'opedla  of  Law. 
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in  error  and  Daniel  Bevis,  who  resides  in  Prospect  town.ship,  Mar- 
ion county,  in  this  state,  which  resulted  in  Bevis  agreeing  to  be- 
come agent  for  the  sale  of  the  machine  above  named  in  certain 
townships  of  Marion  and  Union  counties,  to  complete  which  a 
contract  was  to  be  signed  in  duplicate  by  Bevis,  but,  as  he  was 
unable  to  write  his  name,  his  daughter,  llebecca  Jane,  was  called, 
and  directed  to  sign  his  name  to  the  contract  for  him ;  that,  while 
Rebecca  Jane  was  at  the  table  to  sign  the  contract  for  her  father, 
Miles  Gregory,  a  brother  of  the  plaintiff  in  error,  engaged  Mr. 
Bevis  in  the  inspection  of  and  conversation  about  some  pictures 
that  were  hanging  on  the  wall  at  the  side  of  the  room  opposite 
that  at  which  the  writing  was  being  done,  and,  after  she  had 
signed  the  contract,  the  plaintiff  in  error  produced  the  note  set 
out  in  the  indictment,  and  requested  her  to  sign  her  father's 
name  to  it,  saying  that  it  was  "a  little  agreement  between  her 
father  and  himself, ' '  that  she  signed  it  as  requested  by  the  plain- 
tiff in  error,  without  further  inquiry;  and  that  the  name  of 
Daniel  Bevis  was  signed  to  the  note  by  his  daughter,  without 
his  authority,  knowledge,  or  consent. 

After  the  close  of  the  argument  the  court  charged  the  jury, 
among  the  other  instructions  given,  as  follows:  "In  this  case 
it  is  admitted  that  the  name  of  Bevis  was  written  on  the  note 
by  Miss  Bevis,  the  daughter  of  Bevis  (Bevis  not  being  able  to 
write  his  name,  as  he  te.stifies) .  Now,  if  you  are  satisfied  beyond 
a  reasonable  doubt  that  BevLs  and  the  defendant  had  agreed,  in 
regard  to  the  papers  Bevis  was  to  sign  to  complete  the  negotia- 
tion in  hand  between  them,  that  a  promissory  note  was  not  one 
of  the  papers  Bevis  had  agreed  to  sign ;  that  it  was  not  under- 
stood by  him  that  he  was  to  sign,  and  he  did  not  intend  to  sign, 
a  promissory  note,  all  of  which  was  known  to  the  defendant; 
that  Bevis,  being  unable  to  write  his  name,  his  daughter  was 
called  on  to  act  for  him  in  signing  such  papers  as  he  understood 
and  agreed  he  would  sign,— then,  and  in  such  case,  and  to  that, 
extent,  she  was  the  agent  of  BevLs,  and  when  she  had  written  his 
name  to  those  papers  her  agency  for  him  ceased.  And  if  you 
shall  further  find  that  the  defendant,  without  the  knowledge 
and  consent  of  Bevis,  and  with  intent  to  defraud,  directed  and 
procured  her  to  siqn  the  name  of  Bevis  to  the  promissory  note  in 
evidence,  she  acted  in  that  respect  for  the  defendant.    In  law  it 
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was  the  act  of  the  defendant,  and  the  signature  so  procured  was 
a  forgery,  and  the  note  was  a  false  and  forged  instrument." 
To  which  the  plaintiff  in  error  excepted. 

After  verdict,  a  motion  wa.s  made  to  set  it  aside  and  for  a  new 
trial,  which  was  overruled  by  the  court,  and  excepted  to;  and 
after  sentence  the  plaintiff  in  error  presented  his  bill  of  excep- 
tions, embodying  the  evidence,  rulinjjs,  and  charge  of  the  court, 
which  was  signed  and  sealed  by  the  court,  and  made  part  of  the 
record. 

Rex,  J.  Numerous  errors  are  assigned  on  the  record,  but  the 
errors  relied  on  by  counsel  for  the  plaintiff  in  error  in  argument 
are: 

"(1)  That  the  court  erred  in  overruling  the  motion  of  the 
defendant  to  take  the  testimony  of  Daniel  and  Rebecca  Jane 
Bevis  from  the  jury. 

"(2)     That  the  court  erred  in  its  charge  to  the  jurv. 

''(3)  That  the  verdict  was  against  the  weight  of  the  evi- 
dence in  the  case." 

The  first  and  second  propositions  present  for  decision  the 
same  question,  viz. : 

Whether  the  procuring  by  the  plaintiff'  in  error  of  the  signa- 
ture of  Daniel  Bevis  to  the  promissory  not  set  out  in  the  indict- 
ment, in  the  manner  shown  by  the  evidence,  was  a  forgery  by 
him? 

The  reasons  urged  by  counsel  in  support  of  the  motion  of  the 
plaintiff'  in  error  to  withdraw  the  testimony  of  Bevis  and  his 
daughter  from  the  jury  are  that,  as  the  daughter  was  acting  as 
the  agent  of  her  father  in  signing  his  name  to  the  contract,  she 
continued  to  act  in  the  same  capacity  in  signing  his  name  to  the 
promissory  note,  although  she  was  not  authorized  so  to  do  by 
her  father,  and  was  induced  thereto  by  the  false  pretenses  and 
representations  of  the  plaintiff"  in  error;  and,  therefore,  that  the 
plaintiff,  if  guilty  of  any  crime,  is  guilty  of  procuring,  by  false 
pretenses,  the  signature  of  Daniel  Bevis  to  the  promissory  note 
as  the  maker  thereof,  which  is  also  made  punishable  by  statute ; 
and  the  same  reasons  are  urged  in  support  of  their  second  claim, 
"that  the  court  erred  in  its  charge  to  the  jury." 

We  do  not  think  that  these  reasons  are  well  founded.  The  acts 
of  the  agent,  to  bind  the  principal,  must  be  within  the  scope  of 
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the  authority  given  to  the  agent,  and,  if  the  signing  of  her 
father's  name  to  the*  promissory  not  was  not  within  the  scope 
of  her  authority  as  his  agent,  the  false  pretenses  and  representa- 
tions of  the  plaintiff  in  error  could  not  and  did  not  extend  her 
authority  as  such  agent. 

In  this  case  the  agency  of  the  daughter  for  her  father  ex- 
tended to  the  signing  of  his  name  to  the  contract  in  duplicate,  and 
no  further.  When,  therefore,  these  two  papers  were  signed,  her 
agency  for  her  father  ceased.  The  evidence  in  the  case  tends  to 
show  that  this  was  the  extent  of  her  authority  as  such  agent, 
and  that  she  was  induced  to  sign  the  promissory  note  by  the  repre- 
sentations, of  the  plaintiff  in  error,  and  at  his  request,  believing 
at  the  time  that  the  representations  were  true. 

In  signing  her  father's  name  to  the  promissory  note,  Rebecca 
was,  therefore,  the  innocent  agent  of  the  plaintiff  in  error,  and 
hence  her  act  was  the  act  of  the  plaintiff  in  error,  and  was  a 
forgery.    Beg.  v.  Clifford,  2  Carr.  &  K.  202. 

We  are  therefore  of  opinion  that  the  court  did  not  err  in  over- 
ruling the  motion  of  the  plaintiff  in  error  to  withdraw  the  testi- 
mony of  the  witnesses  named  from  the  jury,  nor  in  its  charge  to 
the  jury. 

The  evidence  set  out  in  the  bill  of  exceptions,  in  our  opinion, 
fully  sustains  the  verdict. 

Motion  overruled. 

Welch,  C.  J.,  and  White,  Gilmore,  and  McIlvaine,  JJ., 
concurred. 


DOAN  V.  STATE. 
26  Ind.  495.    1866. 

Appeal  from  circuit  court,  Johnson  county. 

Ray,  J.  The  indictment  in  this  case  charged  the  appellant 
with  unlawfully,  and  burglariously,  etc.,  breaking  and  entering, 
in  the  night-time,  into  the  storehouse  of  Samuel  P.  Frost  and 
John  C.  Valentine,  partners  doing  business  under  the  firm  name 
of  Frost  &  Valentine,  with  the  felonious  intent  to  steal,  take, 
and  carry  away  the  personal  goods,  etc.,  of  said  Samuel  P.  Frost 
and  John  C.  Valentine. 
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The  proof  on  the  trial  was  that,  while  two  other  persons  broke 
and  entered  the  storehouse,  the  appellant  did  not  break  or  enter, 
but,  acting  in  concert  with  the  other  two,  remained  outside,  watch- 
ing, and  ready  and  near  enough  to  render  them  assistance  in 
case  it  might  be  required. 

It  is  objected  that  the  appellant  was  not  charged  as  an  aider 
and  abettor,  but  as  a  principal.  This  was  correct.  At  common 
law  it  was  not  required,  in  order  to  constitute  one  a  principal  in 
an  offense,  that  the  party  charged  should  have  been  an  eyewit- 
ness of  the  transaction,  or  within  hearing.  It  was  sufficient  that 
he  had  knowledge  of  the  crime,  and  watched  near  enough  and 
ready  to  assist  those  actually  engaged,  if  required.  That  made  a 
presence  aiding  and  abetting,  and  constituted  him  a  principal 
in  the  second  degree,  and  he  could  be  charged  and  convicted  as 
a  principal.  Indeed,  it  was  ruled  in  the  case  of  Rex.  v.  Winifred, 
1  Leach,  515,  that  where  a  person  was  indicted  as  an  accessory 
before  the  fact,  he  could  not  be  convicted  of  that  charge  upon 
evidence  proving  him  to  have  been  present  aiding  and  abetting; 
the  distinction  between  a  principal  in  the  second  degree  and  an 
accessory  before  the  fact  being  the  presence  of  the  former  for 
the  purpose  of  aiding,  if  required,  those  who  actually  commit 
the  offense.  That  presence  renders  him  who  would  otherwise 
have  been  but  an  accessory  before  the  fact  a  principal  in  the 
second  degree. 

''The  law,  however,"  says  Archhold,  "recognizes  no  differ- 
ence between  the  offense  of  the  principal  in  the  first  degree,  and 
of  the  principal  in  the  second.  Both  are  equally  guilty,  and  so 
immaterial  is  the  distinction  considered  in  practice  that,  if  a  man 
he  indicted  as  principal  in  the  first  degree,  proof  that  he  was  pres- 
ent aiding  and  abetting  another  in  committing  the  offense,  al- 
though his  was  not  the  hand  which  actually  did  it,  will  support 
the  indictment,  and,  on  the  other  hand,  if  he  be  indicted  as  prin- 
cipal in  the  second  degree,  proof  that  he  tvas  not  only  present, 
but  committed  the  offense  with  his  owm  hand,  wiU  support  the 
indictment.  So  tvhere  an  offense  is  punishable  by  a  statute  which 
makes  no  mention  of  principal  in  the  second  degree,  such  princi- 
pals are  within  the  meaning  of  the  statute  as  much  a^  the  parties 
who  actually  committed  the  offense."  1  Archb.  Cr.  Prac.  &  PI. 
p.  13, 
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Our  statute,  indeed,  goes  beyond  the  common  law,  and  author- 
izes, although  it  does  not  perhaps  require,  the  indictment  as  a 
principal  of  one  who  simply  counsels,  aids,  or  abets  in  the  commis- 
sion of  any  ofTeuse,  and  who  nuiy,  therefore,  have  been  but  an 
accessory  before  the  fact,  and  not  present  at  the  time  of  its  com- 
mission. 2  Gavin  &  H.  St.  §  66  p.  405.  We  think  the  instruc- 
tions given  by  the  court  upon  this  point  placed  the  case  proper- 
ly before  the  jury.     *     *     * 


Accessories  are  Either  Accessories  Before  the  Fact,  or  Accessoriei 

After   THE    FACT.* 

BAKER  V.  STATE. 

12  Ohio,  214.     1861. 

Error  to  the  court  of  common  pleas,  Huron  county. 

Scott,  C.  J.  The  plaintiff  in  error  was  indicted,  jointly  with 
one  Henrietta  Beardsley,  for  an  a.ssault  made  by  them  upon  one 
John  E.  Beardsley,  with  intent  to  commit  a  murder.  The  in- 
dictment contained  but  a  single  count,  and  the  defendants  be- 
low pleaded  not  guilty.  Upon  the  trial,  the  evidence  offered  by 
the  state  having  shown  that  at  the  time  of  the  commission  of  the 
offense  charged  by  the  said  Henrietta  the  plaintiff  in  error  was 
not  present,  and  did  not  render  any  assistance  to  the  said  Hen- 
rietta in  the  commission  of  said  offense,  his  counsel  moved  the 
court  at  the  close  of  said  evidence  to  discharge  the  said  Baker 
from  farther  prosecution,  which  motion  the  court  overruled,  and 
exception  was  taken. 

The  evidence  having  been  closed,  the  court,  among  other  things, 
charged  the  jury  that  if  they  should  find  from  the  testimony  that 
the  defendant  Baker  aided,  abetted,  or  procured  the  said  Hen- 
rietta Beardsley  to  commit  an  assault  upon  the  said  John  E. 
Beardsley,  and  that  she  did.  in  pursuance  of  such  encourage- 
ment, commit  the  said  assault,  then  the  said  Baker  would  be 
guilty  of  said  assault,  though  at  the  time  of  its  commission 
he  was  so  far  distant  from  the  place  of  its  commission  that 


*See  Sec.  1704,  Vol.  11,  Cyclopedia  of  Law. 
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he  could  not,  and  did  not,  rcndur  her  any  aid  or  assistance  in  said 
assault.     To  this  charge  the  defendant  Baker  excepted. 

After  the  charge  of  the  court,  and  before  the  jury  retired  to 
consider  of  their  verdict,  the  prosecuting  attorney,  on  behalf  of 
the  state,  with  the  consent  of  the  court,  and  without  the  consent 
of  the  defendants,  entered  a  nolle  prosequi  upon  said  indict- 
ment, so  far  as  the  same  relates  to  the  intent  to  commit  a  murder. 

The  jury  having,  by  their  verdict,  found  the  defendants  guilty, 
a  motion  for  a  new  trial  was  thereupon  interposed,  on  the 
grounds  that  the  verdict  was  against  the  weight  of  evidence,  and 
contrary  to  the  law  of  the  case ;  that  the  court  erred  in  refusing 
to  discharge  the  defendant  Baker  on  his  motion  aforesaid,  and 
also  in  charging  the  jury  as  aforesaid. 

This  motion  having  been  overruled,  the  defendant  Baker 
moved  in  arrest  of  judgment,  for  the  reasons  that  the  indictment 
was  defective,  and  that  the  prosecuting  attorney,  with  the  leave 
of  the  court,  and  without  the  consent  of  the  defendants,  had  en- 
tered a  nolle  prosequi  upon  said  indictment,  as  to  the  intent  to 
murder,  after  the  evidence  had  been  closed,  and  before  the  jury 
had  retired  to  consider  of  their  verdict. 

The  motion  was  also  overruled,  and  the  plaintiff  in  error  was 
sentenced  to  pay  a  fine  of  $50,  and  the  costs  of  prosecution. 

This  judgment  of  the  court  is  now  sought  to  be  reversed. 

The  assignments  of  error  arising  from  the  refusal  of  the  court 
to  discharge  the  defendant  Baker  at  the  close  of  the  evidence 
offered  on  hehalf  of  the  state,  and  from  the  instructions  given  hy 
the  court  to  the  jury,  present  the  question  whether  one  who 
incites  or  procures  another  to  commit  an  assault  and  battery, 
at  the  comynission  of  tvhich  he  himself  is  not  present,  and  does 
not  otherwise  participate  therein,  can,  in  this  state,  he  properly 
indicted  and  convicted  as  a  principal  in  the  offense.  At  com- 
mon law  it  is  clear  that  he  would  he  liable  as  a  principal,  for 
the  doctrine  of  the  common  law  is  that  in  misdemeanors,  and 
in  all  crimes  under  the  degree  of  felony,  there  are  no  accessories, 
but  all  persons  concerned  therein,  if  guilty  at  all,  are  princi- 
pals. 4  Bl.  Comm.  36;  Whart.  Am.  Cr.  Law,  118.  So  it  is  said: 
"One  who  incites  others  to  commit  an  assault  and  battery  is 
guilty,  and  may  be  punished  as  a  principal,  if  the  offense  be 
actually  committed,  although  he  did  not  otherwise  participate 
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in  it;  as  whatsoever  will  make  a  man  an  accessory  before  the 
fact  in  felony  ivill  make  him  a  principal  in  treason,  petit  lar- 
ceny, and  misdemeanors."  Id.  547.  But  it  is  claimed  that  this 
rule  can  have  no  application  in  this  state,  because  we  have  no 
common-law  crimes  or  offenses.  But  is  this  conclusion  a  logical 
sequence  of  the  fact  stated? 

An  assault  is  an  offense,  not  only  at  common  law,  but  also  by 
our  statute ;  while  neither  the  common  law  nor  the  statute  makes 
it  a  distinct,  substantive  offense  to  aid  or  abet  another  in  the 
commission  thereof.  The  statute  does  not  define  an  assault, 
nor  specify  the  acts  or  degree  of  participation  which  will  render 
a  party  guilty  thereof.  These  are  matters  which  the  statutes 
leaves  to  be  defined  by  the  definitions,  rules,  and  principles  of 
the  common  law.  So  far  as  these  rules  remain  unchanged  by 
the  statute,  they  are  applicable  and  must  govern.  And  while  it  is 
true  that  the  statute  makes  it  a  substantive  offense  to  aid  or  abet 
another  in  the  commission  of  certain  specified  misdemeanors,  yet 
this  is  not  the  case  in  regard  to  an  assault  and  battery ;  nor  in  re- 
gard to  a  large  majority  of  the  statutory  crimes  and  misdemeanors 
of  the  second  class.  In  this  large  class  of  offenses  it  could  not 
have  been  intended  by  the  framers  of  the  Criminal  Code,  that 
the  guilty  party  who  contrives,  instigates,  and  procures  their 
commission  should  go  unpunished. 

We  are  satisfied,  therefore,  that  the  law  upon  this  branch  of 
the  case  was  correctly  given  in  charge  to  the  jury,  and  that  the 
court  did  not  err  in  overruling  the  motion  for  the  discharge  of 
the  defendant  Baker.    *    *    * 


WEEN  v.  COMMONWEALTH. 
26  Grat.   (Va.)   952.    1875. 

Christian,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  a  judgment  of  the  Hustings  Court 
of  the  city  of  Richmond. 

The  case  is  before  this  court  for  the  second  time. 

The  accused  was  indicted  in  the  said  Hustings  Court,  as  acces- 
sory after  the  fact  to  a  felony,  of  which  one  John  Dull  was  con- 
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victed  in  said  court.  The  indictment  after  setting  out,  in  proper 
form,  the  felony  committed  by  said  John  Dull,  charged  "that 
Jolin  Wren"  (the  plaintift'  in  error),  "well  knowing  the  said 
John  Dull  to  have  committed  the  said  felony  in  form  aforesaid ; 
to-wit,  since  the  said  felony  was  committed  in  the  year  aforesaid, 
in  the  city  aforesaid,  him  the  said  John  Dull  did  then  and  there 
unlawfully  receive,  harbor  and  maintain,  against  the  peace  and 
dignity  of  the  commonwealth  of  Virginia." 

Under  this  indictment  the  accused  was  found  guilty  at  the  No- 
vember term  of  the  said  Hustings  Court ;  and  his  fine  assessed  by 
the  jury  at  one  cent ;  and  was  sentenced  by  the  court  to  twelve 
months'  imprisonment  in  the  city  jail ;  and  to  labor  upon  the  pub- 
lic streets,  or  other  public  works,  for  seven  hours  a  day  during  said 
term  of  imprisonment.  To  that  judgment  a  writ  of  error  was 
awarded  by  this  court;  and  upon  the  hearing  of  said  writ  of 
error  at  the  last  term,  the  judgment  was  reversed,  and  the  ac- 
cused was  remanded  to  the  said  Hustings  Court  for  a  new  trial. 

It  is  proper  to  remark,  that  the  judgment  and  opinion  of  this 
court  upon  the  former  hearing  was  confined  to  a  single  point ; 
and  that  was  that  the  instructions  given  by  the  court  were  cal- 
culated to  mislead  the  jury,  and  were  therefore  erroneous.  The 
opinion  was  confined  to  the  single  point,  and  the  judgment  was 
reversed  upon  that  ground  only. 

At  the  February  term  of  the  said  Hustings  Court,  the  accused 
was  again  tried  upon  the  same  indictment;  was  again  found 
guilty,  and  his  fine  assessed  by  the  jury  at  $200;  and  was  sen- 
tenced by  the  court  to  imprisonment  for  the  period  of  ten  months 
and  until  payment  of  said  fine. 

To  this  judgment  a  writ  of  error  was  awarded  by  this  court. 

The  counsel  for  the  prisoner,  in  his  petition  for  a  writ  of 
error,  assigns  two  grounds  of  error:  1st.  The  granting,  by  the 
court,  of  the  instructions  asked  for  by  the  commonwealth's  at- 
torney :  and  2d.  The  overruling  of  his  motion  for  a  new  trial. 

The  second  a.-^signment  of  errors  will  be  dispased  of  first. 

The  court  below  refused  to  certify  the  facts  proved  because  the 
evidence  was  conflicting;  but  certified  all  the  evidence  offered, 
lioth  by  the  commonwealth  and  the  accused.  According  to  the 
rules  established  by  this  court,  in  considering  such  a  bill  of  ex- 
ceptions, the  court  will   reject  all  the  evidence  offered  by  th» 
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prisoner  in  conflict  with  that  offered  by  the  commonwealth,  and 
determine,  upon  the  testimony  of  the  commonwealth  alone  and 
all  fair  and  legal  inferences  to  be  drawn  therefrom,  whether 
the  offense  charged  in  the  indictment  is  made  out  and  established 
by  the  proof :  in  other  words,  whether  admitting  all  the  facts 
proved  by  the  commonwealth,  without  reference  to  those  proved 
by  the  accused,  these  facts  constitute  the  oft'ense  charged  in  the 
indictment. 

The  accused  is  charged  with  accessorial  guilt.  He  is  charged 
in  the  indictment  with  unlawfully  receiving,  harboring  and  main- 
taining John  Dull,  knowing  him  to  have  committed  a  felony. 
This  charge  constitutes  what  the  law  denominates  ' '  an  accessory 
after  the  fact."  The  common  law  definitely  and  distinctly  de- 
fines who  is  such  an  offender.  He  is  a  person  who  knowing  a 
felony  to  have  been  committed  by  another,  receives,  relieves,  com- 
forts or  assists  the  felon.  1.  Hale  P.  C.  618;  1  Arch.  Crim. 
Pract.  78,  and  cases  there  cited. 

The  reason  on  which  the  common  law  makes  a  party  in  such  a 
caso  criminal,  is  that  the  course  of  public  justice  is  hindered, 
and  jiLstice  itself  is  evaded  by  facilitating  the  escape  of  the  felon. 

To  constitute  one  an  accessory  after  the  fact,  three  things  are 
requisite:  1.  The  felony  must  he  completed;  2.  He  must  know 
that  the  felon  is  guilty;  3.  He  must  receive,  relieve,  comfort 
or  assist  him.  It  is  necessary  that  the  accessory  have  notice, 
direct  or  im^plied,  at  the  time  he  assists  or  comforts  the  felon, 
that  he  has  committed  a  felony.  2  Hawk.  cl\.  29,  §  32.  And  al- 
though it  seems  at  one  time  to  he  doubted,  whether  an  implied 
notice  of  the  felony  ivill  not  in  some  cases  suffice,  as  where  a 
man  receive  a  felon  in  the  same  county  in  which  he  has  heen 
attainted,  which  is  supposed  to  have  heen  a  matter  of  notoriety, 
it  seem.s  to  he  the  hetter  opinion,  that  som.e  more  particular  evi- 
dence is  requisite  to  raise  the  presumption  of  knowledge.  1  Hale 
323,  622;  3  P.  Wms.  R.  496;  4  Black.  Com.  37. 

But  knowledge  of  the  commission  of  the  felony  must  be  brought 
home  to  the  accused,  and  whether  he  had  such  knowledge  is 
always  a  question  for  the  .jury. 

As  to  the  receiving,  relieving  and  assisting,  one  known  to  he  a 
felon,  it  may  he  said  in  general  terms,  tl\at  any  assistance  given 
to  one  known  to  he  a  felon  in  order  to  hinder  his  apprehension, 
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trial  or  punishment,  is  sufficient  to  make  a  man  accessory  after 
the  fact;  as  that  he  concealed  him  in  the  house,  or  shut  the  door 
against  his  pursuers,  unlil  he  should  have  an  opportunity  to 
escape;  or  took  money  from  him  to  allow  him  to  escape;  or  sup- 
plied him  with  money,  a  horse  or  other  necessaries,  in  order  to 
enable  him  to  escape;  or  that  the  principal  was  in  prison,  and 
(he  jailer  ivas  bribed-  to  let  him  escape;  or  conveyed  instru- 
ments to  him  to  enable  him  to  break  prison  and  escape.  This 
and  such  like  assistance  to  one  known  to  be  a  felon,  would  con- 
stitute a  ma7i  accessory  after  the  fact.  1  Hale  619,  621;  2  Hawk, 
c.  29,  §  26.  But  merely  suffering  the  principal  to  escape,  will 
not  make  the  party  accessory  after  the  fact ;  for  it  amounts  at 
most  but  to  a  mere  omission.  1  Hale  619;  9  IT.  iv..  1.  Or  if 
he  agree  for  money  not  to  prosecute  the  felon ;  or  if  knowing 
of  a  felony,  fails  to  make  it  known  to  the  proper  authorities; 
none  of  these  acts  would  be  sufficient  to  make  the  party  an  ac- 
cessory after  the  fact.  If  the  thing  done  amounts  to  no  more 
than  the  compounding  a  felony,  or  the  misprision  of  it,  the  doer 
will  not  be  an  accessory.  1  Bishop,  §  633;  1  Hale  371,  618. 
"The  true  test  (says  Bishop,  §  634)  whether  one  is  accessory 
after  the  fact,  is  to  consider  whether  what  he  did  was  done  by 
way  of  per-sonal  help  to  his  principal,  with  the  view  of  enabling 
his  principal  to  elude  punishment;  the  kind  of  help  rendered 
appearing  to  be  unimportant." 


WARD  V.  PEOPLE. 

6  Bill  (N.  Y.)  Vii.   1843. 

WAX.woRTn,  Chancellor.  The  plaintiff  in  error  had  been  con- 
victed for  a  petit  larceny  in  stealing  ice  from  the  ice-house  of 
J.  Fay;  which  ice  appeared  by  the  conviction  to  have  been  the 
l)roperty  of  Fay,  and  of  the  value  of  one  dolhir.  He  was  after- 
wards indicted  for  a  second  offense  of  petit  larceny  in  stealing 
a  quantity  of  butter,  stated  in  the  indictment  to  have  been  the 
property  of  J.  Flagg.  Upon  the  trial  of  tlie  indictment.  Ward, 
the  plaintiff  in  error,  objected  that  ice  was  not  a  subject  of  lar- 
ceny, and  that  the  record  produced  did  not  therefore  show  a 
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legal  conviction  of  the  farmer  offense  of  petit  larceny;  which 
objection  was  overruled  by  the  court.  Flagg  testified  that  he 
was  the  owner  of  the  butter  which  was  stolen  from  his  posses- 
sion, and  that  he  bought  it  of  the  master  of  a  canal  boat.  Ward 
thereupon  proposed  to  ask  the  witness  whether  he  did  not  steal 
the  butter  on  board  the  boat,  or  whether  he  and  the  master  of 
the  boat  did  not  steal  it  together;  which  question  was  objected 
to  by  the  public  prosecutor  and  overruled  by  the  court.  He 
thereupon  gave  evidence  tending  to  prove  that  he  did  not  him- 
self steal  the  butter  from  Flagg,  but  sent  another  person  to 
steal  it;  and  that  they  afterwards  divided  the  butter  between 
them.  And  he  requested  the  court  to  charge  the  jury  that,  if 
the  butter  was  thus  stolen,  he  was  merely  an  accessory,  and 
could  not  be  convicted  as  a  principal  for  the  petit  larceny.  This 
the  court  refused ;  but  charged  the  jury  that,  if  the  other  person 
stole  the  butter  in  Ward's  absence,  by  his  advice  and  procure- 
ment, he  might  be  convicted  as  a  principal,  as  there  were  no 
accessories  in  petit  larceny.  Exceptions  were  taken  to  these 
several  decisions  of  the  court,  and  upon  argument  of  the  excep- 
tions before  the  supreme  court,  they  were  disallowed ;  and  Ward 
was  sentenced  to  imprisonment  in  the  state  prison. 

It  is  not  necessary  to  examine  the  question  whether  the  court 
before  whom  the  indictment  for  the  second  offence  was  tried,  had 
a  right  to  decide  in  this  collateral  way  whether  the  first  convic- 
tion was  not  erroneous.  For  there  can  be  no  doubt  that  ice, 
when  collected  and  preserved  for  use  in  an  ice-house,  becomes 
individual  property,  so  as  to  make  it  the  subject  of  larceny ;  al- 
though it  was  not  so  when  it  constituted  a  part  of  the  river  or 
pond  from  whence  it  was  originally  taken.  (See  Barb.  Mag. 
Crim.  Law,  160.) 

The  public  prosecutor  could  not  object  to  the  question  put  to 
Flagg  upon  the  ground  that  if  answered  in  a  particular  way 
it  would  subject  him  to  a  criminal  prosecution.  That  is  an  ob- 
jection that  the  witness  alone  is  authorized  to  make,  (a)  But 
the  objection  was  properly  sustained  upon  the  ground  that  the 
answer  to  the  question  was  not  relevant  to  the  matter  of  the 
issue;  as  it  was  not  material  to  know  whether  Flagg  became 


(a)     See  Cloyes  v.  Thayer  (3  Hill,  5G4,  566). 
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possessed  of  the  butter  wrongfully  or  otherwise.  (Id.  162;  2 
Russ.  on  Crimes,  156  Am.  ed.  of  1836;  1  Leach's  C.  C.  522.) 

The  court  was  also  right  in  charging  the  jury  that  if  Arnold 
stole  the  butter  in  the  absence  of  Ward,  but  by  his  advice  and 
procurement,  the  latter  was  a  principal  in  the  larceny.  Lord 
Coke  says  that  in  the  highest  offense  and  lowest  injury,  there 
are  no  accessories,  but  all  are  principals;  as  in  treason,  petit 
larceny  and  trespass.  (2  Inst.  183.)  And  the  law  has  been  set- 
tled for  nearly  two  hundred  years  thai  in  petit  larceny  there  can 
be  no  accessory,  on  account  of  the  smallness  of  the  felony.  Those 
who  procure,  aid  or  advise  in  the  commission  of  the  offense  are 
principals.  And  those  who  merely  assisted  the  escape  of  the 
perpetrator  of  the  offence,  were  not  at  common  law,  regarded 
as  criminal.  (12  Coke's  Rep.  81;  1  Hale's  P.  C.  530,  616;  Barb. 
Mag.  Crim.  Law,  177;  Foster's  C.  L.  73;  2  East's  C.  L.  743; 
Cro.  Eliz.  750;  2  Hawk.  P.  C.  440.) 

The  plaintiff  in  error  was  therefore  rightfully  convicted  of 
this  second  offense  of  petit  larceny;  and  the  judgment  of  the 
court  below  should  be  affirmed. 


Mccarty  v.  state. 

44  Ind.  214.     1873. 

WoRDEN,  J.  This  was  an  indictment  against  Henry  McCarty 
and  Isaac  McCarty,  containing  two  counts.  The  first  count 
charged  them  both,  as  principals,  with  the  commission  of  an 
assault  and  battery  upon  Marion  Grimes  with  intent  to  murder 
him. 

The  second  count  charged  Henry  INIcCarty  with  the  commis- 
sion of  the  assault  and  battery  upon  Grimes  with  the  like  in- 
tent, and  that  the  appellant,  Isaac  McCarty,  was  accessory  be- 
fore the  fact  of  said  offense. 

The  defendants  demanded  a  separate  trial,  and  thereupon 
the  state  elected  to  try  Isaac  first.  He  was  thereupon  put  upon 
his  trial  and  found  guilty  on  the  second  count  in  the  indictment, 
and  sentenced  to  pay  a  fine  and  be  imprisoned  in  the  penitentiary 
for  the  term  of  two  years.    Before  judgment  was  rendered  against 
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the  defendant  Isaac,  on  the  verdict,  Henry  had  been  put  upon 
trial,  on  the  indictment,  and  had  been  acquitted,  and  judgment 
had  been  rendered  in  his  favor. 

The  appellant  produced  the  record  showing  the  acquittal  of 
Henry,  and  the  judgment  in  his  favor,  and  moved  to  be  dis- 
charged; but  the  court  overruled  his  motion,  and  he  excepted. 
Judgment  was  then  pronounced  against  him  on  the  verdict. 

The  verdict  against  the  appellant  upon  the  second  count  in 
the  indictment,  saying  nothing  in  respect  to  the  first,  was  equiva- 
lent to  a  verdict  of  acquittal  upon  the  first.  Weinzorpflin  v. 
The  State,  7  Blackf.  186. 

The  appellant  was  found  guilty  only  of  being  accessory  be- 
fore the  fact  to  the  oft'enee  charged  against  Henry  McCarty, 
as  principal.  But  before  judgment  against  the  appellant,  the 
alleged  principal  was  tried  and  acquitted;  and  the  question 
arises,  whether  after  the  acquittal  of  the  principal,  judgment 
could  be  rightfully  rendered  against  the  appellant,  charged  as 
such  accessory. 

"The  leading  doctrine  in  respect  to  an  accessory  is,  that  he 
follows,  like  a  shadow,  his  principal.  He  can  neither  he  guilty 
of  a  higher  offense  than  his  principal;  nor  guilty  at  all,  as  ac- 
cessory unless  his  principal  is  guilty.  *  *  *  So,  according  to 
the  general  doctrine  not  only  a  man  cannot  he  guilty  as  an  ac- 
cessory unless  there  is  a  principal  who  is  guilty;  hut  also  he 
cannot  he  convicted  except  jointly  with  or  after  the  principal, 
whose  acquittal  acquits  him."  1  Bishop  Grim.  Law,  sees.  666, 
667.  See  Johyis  v.  The  State,  19  Ind.  421.  We  quote  the  fol- 
lowing paragraph  from  4  Cooley's  Bl.  323. 

"By  the  old  common  law  the  accessory  could  not  he  arraigned 
till  the  principal  was  attainted,  unless  he  chose  it;  for  he  might 
waive  the  henefit  of  the  law,  and  therefore  principal  and  acces- 
sory might,  and  may  still,  he  arraigned,  and  plead,  and  also 
he  tried  together.  But  otherwise,  if  the  principal  had  never 
heen  indicted  at  all,  had  stood  mute,  had  challenged  ahove  thirty- 
five  jurors  peremptorily,  had  claimed  the  henefit  of  clergy,  had 
obtained  a  pardon,  or  had  died  hefore  attainder,  the  accessory 
in  any  of  these  cases  could  not  he  arranged:  for  non  constitit 
whether  any  felony  was  committed  or  no,  till  the  principal  was 
attainted;  and  it  might  so  happen  that  the  accessory  should  he 
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convicted  one  day,  and  the  principal  acquitted  the  next,  which 
would  be  absurd.  However,  this  absurdity  could  not  happen 
where  it  was  possible  that  a  trial  of  the  principal  might  be  had 
subsequent  to  that  of  the  accessory;  and  therefore  the  law  still 
continues  that  the  accessory  shall  not  be  tried  so  long  as  the 
principal  remains  liable  to  be  tried  hereafter.  But  by  statute, 
1  Ann.  c.  9,  if  the  principal  be  once  convicted,  and  before  at- 
tainder (that  is,  before  he  receives  judgment  of  death  or  out- 
lawry), he  is  delivered  by  pardon,  the  benefit  of  clergy,  or  other- 
wise; or  if  the  principal  stands  mute,  or  challenges  peremptorily 
above  the  legal  number  of  jurors,  so  as  never  to  be  convicted 
at  all;  in  any  of  these  cases,  in  which  no  subsequent  trial  can 
be  had  of  the  principal,  the  accessory  may  be  proceeded  against 
as  if  the  principal  felon  had  been  attainted;  for  there  is  no 
danger  of  future  contradiction.  And  upon  the  trial  of  the  ac- 
cessory, as  Will  after  as  before  the  conviction  of  the  principal, 
it  seems  to  be  the  better  opinion,  and  founded  on  the  true  spirit 
of  justice,  that  the  accessory  is  at  liberty  (if  he  can)  to  con- 
trovert the  guilt  of  Ids  supposed  principal,  and  to  prove  Jiim  in- 
nocent of  the  charge,  as  well  in  point  of  fact  as  in  point  of  law." 

Having  thus  adverted  to  the  common  law  on  this  subject,  we 
proceed  to  inquire  how  far  it  has  been  changed  by  our  statute. 
Section  49  of  the  criminal  code  (2  G.  &  II.  453)  subjects  per- 
sons, aiding  or  abetting  in  the  commission  of  any  offense  speci- 
fied in  the  act,  or  who  shall  counsel,  etc.,  the  offense  to  be  com- 
mitted, to  the  same  punishment  as  that  to  be  intlicted  upon  the 
principal. 

Section  50  defines  what  circumstances  shall  be  deemed  to  con- 
stitute any  person  therein  mentioned  an  accessory  after  the  fact, 
and  prescribes  the  punishment. 

Section  51  is  as  follows:  "Every  person  who  shall  be  guilty 
of  any  crime  punishable  by  the  provisions  of  the  last  two  pre- 
ceding sections,  may  be  indicted  and  convicted  before  or  after 
the  principal  offender  is  indicted  and  convicted."  This  sec- 
tion undoubtedly  authorizes  the  trial  and  conviction  of  the  ac- 
cessory before  the  principal  is  convicted;  but  it  does  not,  in 
terms,  authorize  the  conviction  of  the  accessory  after  the  prin- 
cipal has  been  tried  and  acquitted.  Under  this  provision,  if  any 
^f^cessory  is  convicted,  and  the  term  of  the  court  has  passed, 
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at  which  judgment  was  rendered  against  him,  so  that  the  court 
would  not  have  the  common  authority  to  set  it  aside,  we  do  not 
see  how  he  could  legally  avail  himself  of  the  subsequent  acquittal 
of  the  principal.  In  such  case,  it  would  seem  that  he  must  abide 
by  the  conviction,  having  no  remedy  save  that  afforded  by  ex- 
ecutive clemency. 

Shall  the  statute  be  construed  to  authorize  the  conviction  of 
the  accessory  after  the  acquittal  of  the  principal?  It  does  not, 
in  terms,  as  we  have  seen,  so  provide.  By  its  provisions,  the 
accessory  may  be  tried  and  convicted,  either  after  the  principal 
has  been  tried  and  convicted,  or  before  the  principal  has  been 
tried,  his  guilt  remaining,  in  the  meantime,  undetermined.  But 
if,  at  any  time  before  the  final  conviction  of  the  accessory,  the 
principal  has  been  tried  and  acquitted,  there  is  no  authority, 
either  in  the  principles  of  the  common  law  or  under  the  statute 
quoted,  for  proceeding  to  the  final  conviction  of  the  accessory. 

In  this  case,  the  appellant  had  been  found  guilty  by  the  ver- 
dict of  a  jury,  but  before  judgment  thereon  the  principal  had 
been  tried  and  acquitted.  This  entitled  the  appellant  to  be  dis- 
charged, and,  in  our  opinion,  the  court  below  erred  in  overrul- 
ing his  motion  for  such  discharge. 

The  judgment  below  is  reversed,  and  it  is  ordered  that  the 
appellant  be  discharged  from  imprisonment  in  the  state  prison. 


Principal  and  Agent  as  Parties  to  Crimes* 
STATE  V.  BACON. 

40  Vt.  456.     1868. 

Peck,  J.  The  next  question  is  whether  the  respondent,  on 
the  facts  stated,  can  be  made  liable  criminally,  for  the  act  of 
Rabidon  who  was  in  his  employ.  It  appears  that  the  respondent, 
a  dealer  in  coal,  sent  Rabidon  to  deliver  coal  to  a  customer,  and 
Rabidon  for  convenience  of  unloading,  to  lessen  the  distance  he 
would  have  to  carry  the  coal,  drove  onto  the  sidewalk.  The 
facts  entirely  exclude  the  idea  of  any  fault  on  the  part  of  the 

*See  Sec.  1707,  Vol.  11,  Cyclopedia  of  Law. 
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respondent,  either  intentional  or  otherwise.  He  was  in  no  fault 
in  entrusting  an  improper  person  to  transact  the  business;  for 
it  appears  that  Rabidon  was  about  21  years  old,  and  had  always 
been  used  to  teaming.  It  expressly  appears  that  the  respond- 
ent had  no  knowledge  that  Rabidon  intended  to,  or  did,  drive 
upon  the  sidewalk,  and  that  it  was  done  without  the  authority, 
knowledge  or  consent  of  the  respondent.  It  is  evident  that 
the  respondent  had  no  reason  to  suppose  that  any  such  act  would 
be  done.  If  he  is  liable  it  must  be  from  the  legal  relation  of 
master  and  servant;  and  this,  when  the  facts  exculpate  him 
from  aU  fault  and  negligence.  Under  such  circumstances  there 
is  no  rule  of  law  that  can  make  the  respondent  responsible  crim- 
%ially  fgr  the  act  of  his  agent.    *    *    * 


CHAPTER  III. 

OF  SPECIFIC  CRIMES  * 

Homicide.** 

STATE  V.  WINTHROP. 

43  Iowa  519.    1876. 

Adams,  J.  The  defendant  is  a  physician,  and  was  employed 
by  one  Roxia  Clayton  to  attend  her  in  childbirth.  The  child 
died.  The  defendant  is  charged  with  having  produced  its  death. 
Evidence  was  introduced  by  the  state  tending  to  show  that  the 
child,  previous  to  its  death,  respired  and  had  an  independent 
circulation.  Evidence  was  introduced  by  the  defendant  tend- 
ing to  disprove  such  facts. 

The  defendant  asked  the  court  to  give  the  following  instruc- 
tions : 

"To  constitute  a  human  being,  in  the  view  of  the  law,  the 
child  mentioned  in  the  i^idictment  must  have  been  fully  horn, 
and  horn  alive,  having  an  independent  circulation  and  existence 
separate  from  the  mother,  hut  it  is  immaterial  whether  the 
-umbilical  cord  which  connects  it  with  the  mother  be  severed  or 
not." 

The  court  refused  to  give  this  instruction,  and  gave  the  fol- 
lowing : 

"If  the  child  is  fully  delivered  from  the  body  of  the  mother, 
while  the  afterbirth  is  not,  and  the  two  are  connected  by  the 
umbilical  cord,  and  the  child  has  independent  life,  no  matter 
ichether  it  has  breathed  or  not,  or  an  independent  circulation  has 
been  established  or  not,  it  is  a  human  being,  on  which  the  crime 
of  murder  may  be  perpetrated." 


*See  Sees.  1710-1763,  Vol.  11,  Cyclopedia  of  Law. 
♦♦See  Sec.  1711    et  seq.,  Vol.  11,  Cyclopedia  of  Law. 
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The  giving,'  of  tliLs  iiLst ruction,  and  the  refusal  to  instruct  as 
asked,  are  assigned  as  error. 

The  court  below  seems  to  have  assumed  that  a  child  may  have 
independent  life,  without  respiration  and  independent  circula- 
tion. The  idea  of  the  court  seems  to  have  been  that  the  life 
which  the  child  lives  between  the  time  of  its  birth  and  the  time 
of  the  establishment  of  respiration  and  independent  circula- 
tion is  an  independent  life.  Yet  the  position  taken  by  the  At- 
torney-General, in  his  argument  in  behalf  of  the  State,  is  fun- 
damentally different.  lie  says:  "It  will  probably  not  be  con- 
tended that  independent  life  can  exist  without  independent 
circulation,  and  hence  the  existence  of  the  former  necessarily 
presumes  the  existence  of  the  latter,  and  so  other  or  further 
proof  is  unnecessary."  He  further  says:  "The  instruction 
complained  of  amounts  to  nothing  more  than  the  statement  that, 
if  the  child  had  an  independent  life,  then  it  was  not  necessary 
to  establish  those  facts  upon  which  the  existence  of  life  neces- 
sarily depends."  If  such  was  the  meaning  of  the  court  below, 
the  language  used  to  express  it  was  very  imfortunate.  The 
court  said  that,  if  the  child  had  independent  life,  it  is  no  matter 
whether  an  independent  circulation  had  been  established  or  not. 
The  Attorney-General  says  that  if  the  child  had  independent  life, 
it  had  independent  circulation,  of  course.  But  whether  we  take 
the  one  view  or  the  other,  we  think  the  instruction  was  wrong. 
We  will  consider  first  the  view  that  independent  life  and  inde- 
pendent circulation  necessarily  co-exist,  and  examine  the  in- 
struction as  if  that  were  conceded. 

It  follows  that  where  a  child  is  born  alive,  and  the  umbilical 
cord  is  not  severed,  and  independent  circulation  has  not  been 
established,  independent  life  is  impossible,  and  the  instruction 
amounts  to  this,  that  if  the  jury  should  find  independent  life 
under  such  oircuiustances.  althouiih  it  would  be  impossible,  they 
might  find  the  killing  of  the  child  to  be  murder.  Such  an  in- 
struction could  serve  no  valuable  purpose,  and  would  necessarily 
involve  the  jury  in  confusion.  It  would  do  wor.se  than  that ; 
it  would  tell  the  jury  in  effect  that  they  might  find  independence 
of  life  in  utter  disregard  of  the  conditions  in  which  alone  it  could 
exist.  To  show  how  the  defendant  was  prejudiced,  if  the  in- 
struction is  to  be  viewed  in  this  light,  we  may  say  that  there 
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was  evidence  that  the  ductus  arteriosus  was  not  closed.  This 
evidence  tended  to  show,  slightly  at  least,  that  independent  cir- 
culation had  not  been  established.  The  instruction  told  the  jury, 
by  implication,  that  they  might  disregard  this  evidence.  But 
we  feel  compelled  to  say  that  we  do  not  think  that  the  Attorney- 
General's  interpretation  of  the  instruction  ever  occurred  to  the 
court  below.  It  is  plain  to  see  that  the  court  below  meant  that 
independent  life  is  not  conditioned  upon  independent  circula- 
tion. The  error,  if  there  was  one,  consisted  in  assuming  that 
it  was  not.  The  question  presented  for  our  determination  is 
by  no  means  free  from  difficulty.  Can  the  child  have  an  inde- 
pendent life,  while  its  circulation  is  still  dependent  upon  the 
mother?  There  are  two  senses  in  which  the  word  independence 
may  be  used.  There  is  actual  independence,  and  there  is  poten- 
tial independence.  A  child  is  actually  independent  of  its  father 
when  it  is  earning  its  own  living;  it  is  potentially  independent 
when  it  is  capable  of  earning  its  own  living.  We  think  the 
court  below  used  the  word  independent  in  the  latter  sense. 
While  the  blood  of  the  child  circulates  through  the  placenta,  it 
is  renovated  through  the  lungs  of  the  mother.  In  such  sense 
it  breathes  through  the  lungs  of  the  mother.  Wharton  &  Stille  's 
Medical  Jurisprudence,  2  Vol.,  Sec.  128.  It  has  no  occasion 
during  that  period  to  breathe  through  its  own  lungs.  But  when 
the  resource  of  its  mother's  lungs  is  denied  it,  then  arises  the 
exigency  of  establishing  independent  respiration  and  independ- 
ent circulation.  Children,  it  seems,  oftentimes  do  not  breathe 
immediately  upon  being  born,  but  if  the  umbilical  cord  is  sev- 
ered, they  must  then  breathe  or  die.  Cases  are  recorded,  it  is 
true,  where  a  child  has  been  wholly  severed  from  the  mother, 
and  respiration  has  not  apparently  been  established  until  after 
the  lapse  of  several  minutes  of  time.  During  that  time  it  must 
have  had  circulation,  and  the  circulation  was  independent. 
Whether  it  had  inappreciable  respiration,  or  was  in  the  condi- 
tion of  the  person  holding  his  breath,  is  a  quastion  not  necessary 
to  be  considered  for  the  termination  of  this  case.  It  is  sufficient 
to  say,  that  while  the  circulation  of  the  child  is  still  dependent, 
its  connection  with  the  mother  may  be  suddenly  severed  by  arti- 
ficial means,  and  the  child  not  necassarily  die.  This  is  proven 
by  what  is  called  the  Caesarian  operation.     A  live  child  is  cut 
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out  of  a  dead  mother  and  survives.  Such  a  child  has  a  potential 
independence  antecendent  to  its  actual  independence.  So  a 
child  which  has  been  born,  but  has  not  breathed,  and  is  con- 
nected with  the  mother  by  the  umbilical  cord,  may  have  the 
power  to  establish  a  new  life  upon  its  own  resources  antecedent 
to  its  exercise.  According  to  the  opinion  of  the  court  below, 
the  killing  of  the  child  at  that  time  may  be  murder.  It  is  true 
that  after  a  child  is  born  that  it  can  no  longer  be  called  a  foetus, 
according  to  the  ordinary  meaning  of  that  word.  Beck  says, 
however,  in  his  Medical  Juris.,  1  Vol.,  498:  "It  must  be  evi- 
dent that  when  a  child  is  bom  alive,  but  has  not  yet  respired, 
its  condition  is  precisely  like  that  of  the  foetus  in  utro.  It  lives 
merely  because  the  foetal  circulation  is  still  going  on.  In  this 
case  none  of  the  organs  undergo  any  change."  Casper  says, 
in  his  Forensic  Medicine,  3  Vol.,  33:  "In  faro  the  term  'life' 
must  be  regarded  as  perfectly  synonymous  with  'respiration.' 
Life  means  respiration.  Not  to  have  breathed  is  not  to  have 
lived." 

While,  as  we  have  seen,  life  has  been  maintained  independent 
of  the  mother  without  appreciable  respiration,  the  (juotations 
above  made  indicate  how  radical  the  difference  is  regarded  be- 
tween foetal  life  and  the  new  life  which  succeeds  upon  the  es- 
tablishment of  respiration  and  independent  circulation. 

If  we  turn  from  the  treatise  on  Medical  Jurisprudence  to  the 
reported  decisions,  we  find  this  difference,  which  is  so  emphasized 
in  the  former,  made  in  the  latter  the  practical  test  for  deter- 
mining when  a  child  becomes  a  human  being  in  such  a  sense  as 
to  become  the  subject  of  homicide.  In  Rex  v.  Enoch,  5  C.  & 
P.,  539,  Mr.  Justice  J.  Parker  said:  "The  child  might  have 
breathed  before  it  was  born,  but  its  having  breathed  is  not 
sufiBciently  life  to  make  the  killing  of  the  child  murder.  There 
must  have  been  an  independent  circulation  in  the  child,  or  the 
child  cannot  be  considered  as  alive  for  this  purpose." 

In  Regina  v.  Trilloe,  1  Carrington  &  ]\Iarshman,  650,  Ers- 
KiNE,  J.,  in  charging  the  jury,  said:  "If  you  are  satisfied  that 
this  child  had  been  wholly  produced  from  the  body  of  the  pris- 
oner alive,  and  that  the  prisoner  wilfully  and  of  malice  afore- 
thought strangled  the  child,  after  it  had  been  so  produced,  and 
while  it  was  alive,  and  while  it  had  an  independent  circulation 
of  its  own,  I  am  of  the  opinion  that  tho  charge  is  made  out 
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against  the  prisoner."  See  also  Greenleaf  on  Ev.,  3  Vol.,  Sec. 
136. 

It  may  be  asked  why,,  if  there  is  a  possibility  of  independent 
life,  the  killing  of  such  a  child  might  not  be  murder. 

The  answer  is,  that  there  is  no  way  of  proving  that  such  pos- 
sibility existed  if  actual  independence  was  never  established. 
Any  verdict  based  upon  such  finding  would  be  the  result  of  con- 
jecture. 

Reversed 


COMMONWEALTH  v.  CAMPBELL. 

7  Allen,  541.     1863. 

Indictment  for  murder,  by  shooting  William  Currier  on  the 
14th  of  July,  1863.  The  trial  took  place  in  December,  1863,  be- 
fore BiGELOw  C.  J.,  and  Metcalf,  Merrick,  and  Hoar,  J  J. 

The  homicide  was  committed  near  the  armory  in  Cooper  street, 
in  Boston,  at  about  seven  o'clock  in  the  evening,  during  a  riot 
which  grew  out  of  the  enforcement  of  a  draft  of  men  for  the 
army;  and  the  evidence  offered  by  the  government  tended  to 
show  that  the  prisoner  was  there  participating  in  the  riot,  with 
a  large  number  of  other  persons.  The  Attorney-General  of- 
fered evidence  to  show  riotous  acts  by  him  in  Charlestown 
street,  at  about  one  o'clock  in  the  afternoon  of  the  same  day. 
This  evidence  was  objected  to,  and  the  court,  after  consultation, 
rendered  the  following  decision : 

Bigelow,  C.  J.  The  rule  is  a  familiar  one  in  criminal  pro- 
cedure that  a  party  can  not  be  proved  guilty  of  an  offense  by 
evidence  that  at  a  different  time  and  place  he  was  guilty  of  com- 
mitting a  similar  crime.  Such  evidence  has  no  tendency  to  prove 
the  substance  of  the  issue.  But  this  rule  is  applicable  only  to 
rases  where  the  offense  charged  and  that  offered  to  be  proved 
are  distinct.  It  has  no  legitimate  application  where  the  subject- 
matter  under  investigation  is  of  such  a  nature  that  it  may  con- 
sist of  several  stages  of  continuous  acts,  all  constituting  one 
transaction.  In  the  case  before  us  the  theory  on  which  the  case 
in  behalf  of  the  government  proceeds  is  th;it  the  prisoner  was 
a  participator  in  an   unlawful   assembly   and   riot,   during  the 
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progress  of  which  the  alle^^ed  homicide  was  committed,  and  that 
he  is  responsible  for  the  homicidal  act,  having  been  engaged  in 
the  unlawful  and  criminal  transactions  during  which  it  was 
committed.  The  material  fact,  therefore,  to  be  provetl,  is  that 
there  were  such  an  assembly  and  riot,  and  that  the  prisoner  took 
an  active  part  in  creating  and  i)romotiug  them.  If  the  acts 
which  the  government  now  offer  to  prove  as  having  taken  place 
at  an  earlier  part  of  the  day,  and  several  hours  before  the  homi- 
cide was  committed,  were  participated  in  by  the  prisoner,  and 
were  done  with  the  same  general  pnr])ose  and  dcsi.mi  of  resist- 
ing the  enforcement  of  the  laws  and  disturbing  the  public  peace 
as  those  which  were  committed  in  Cooper  street  at  the  time  of 
the  homicide,  and  were  so  connected  together  as  to  form  part  of 
one  transaction,  and  to  constitute  one  and  the  same  riot  or  un- 
lawful assembly,  then  it  is  clear  that  they  are  admissible,  as 
tending  to  prove  the  guilty  purpose  and  intent  of  the  prisoner 
at  a  subsequent  point  of  time,  when  he  Avas  present  at  the  al- 
leged riot  at  the  place  of  the  homicide.  But,  to  render  these 
facts  competent  for  this  purpose,  we  are  of  opinion  that  a  foun- 
dation must  first  be  laid  by  proof  that  the  acts  were  so  connectctl 
together  that  they  may  properly  be  deemed  to  form  part  of  one 
and  the  same  transaction. 

Thereupon  evidence  upon  this  point  was  produced,  and  the 
testimony  objecte'd  to  was  admitted. 

It  appeared  that  a  militaiy  force  Avas  called  out  to  suppress 
the  riot  in  Cooper  street,  and  was  stationed  in  the  armory,  and 
that  the  mob  were  fired  upon  by  the  soldiers,  and  the  soldiers 
by  the  mob.  After  the  evidence  on  both  sides  was  closed,  the 
Attorney-General  requested,  for  the  convenience  of  counsel,  a 
decision  upon  the  following  prayer  for  instructions:  "That, 
whether  Currier  was  killed  by  a  ^hot  from  within  or  without 
the  armory,  all  the  parties  unlawfully  engaged  in  the  transac- 
tions which  resulted  in  the  homicide  were  at  common  law  guilty, 
at  least  of  manslaughter." 

The  court,  after  argiunent  and  an  adjouniment,  rendered 
the  following  decision : 

BiGELOW,  C.  J.  The  instruction  asked  for  by  the  Attorney- 
General,  as  we  understand  it.  is  suKstantially  this:  If  the  de- 
fendant was  a  participator  in  the  riotous  assembly,  and,  during 
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the  attack  made  by  it  on  the  armory,  a  homicide  took  place 
the  defendant  is  in  law  guilty  of  manslaughter,  although  the 
evidence  may  fail  to  show  whether  the  shot  which  killed  the 
deceased  was  fired  by  the  rioters  with  whom  the  prisoner  was 
acting  in  concert,  or  by  the  soldiers  who  were  within  the  armory, 
and  engaged  in  resisting  the  attack  made  upon  the  building  by 
the  rioters  outside.  This  seems  to  us  to  present  a  novel  ques- 
tion. No  authority  has  been  cited  which  directly  supports  the 
position  assumed  by  the  Attorney-General,  and  so  far  as  we 
know  there  is  none  to  be  found.  This  consideration,  though  by 
no  means  decisive,  is  entitled  to  some  weight,  because  the  law 
of  homicide,  in  its  application  to  almost  every  variety  and  com- 
bination of  circumstances,  especially  to  the  taking  of  life  by 
persons  engaged  in  a  tumult  or  riot,  or  other  unlawful  enter- 
prise or  design,  is  perhaps  fore  fully  and  clearly  settled  than 
any  other  branch  of  the  law.  But  we  are  bound  to  examine 
the  question  further,  and  ascertain,  if  we  can,  whether  the  doc- 
trine in  question  has  any  just  foundation  in  the  recognized 
principles  of  law  by  which  criminal  responsibility  for  the  acts 
of  others  is  regulated  and  governed. 

There  can  be  no  doubt  of  the  general  rule  of  law,  that  a  per- 
son engaged  in  the  commission  of  an  unlawful  act  is  legally 
responsible  for  all  the  consequences  which  may  naturally  or  nec- 
essarily flow  from  it,  and  that,  if  he  combines  and  confederates 
with  others  to  accomplish  an  illegal  purpose,  he  is  liable  crim- 
inaliter  for  the  acts  of  each  and  all  who  participate  with  him  in 
the  execution  of  the  unlawful  design.  As  they  all  act  in  con- 
cert for  a  common  object,  each  is  the  agent  of  all  the  others, 
and  the  acts  done  are  therefore  the  acts  of  each  and  all.  This 
doctrine  as  applied  to  cases  of  homicide  is  fully  stated  in  1  Hale, 
P.  C.  441,  in  a  quotation  from  Dalton,  in  these  words:  *'If  di- 
vers persons  come  in  one  company  to  do  any  unlawful  thing,  as 
to  kill,  rob,  or  beat  a  man,  or  to  commit  a  riot,  or  to  do  any 
other  trespass,  and  one  of  them  in  doing  thereof  kill  a  man,  this 
shall  be  adjudged  murder  in  them  all  that  are  present  of  that 
party,  abetting  him  and  consenting  to  the  act,  or  ready  to  aid 
him,  although  they  did  but  look  on."  So  in  1  East,  P.  C. 
257,  it  is  laid  down  that  "where  divers  persons  resolve  gener- 
ally to  resist  all  opposers  in  the  commission  of  any  breach  of 
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the  peace,  and  to  execute  it  with  violence,  or  in  such  a  manner 
as  naturally  tends  to  raise  tumults  and  affrays,  as  by  commit- 
ting a  violent  disseisin  with  great  numbers,  or  going  to  beat 
a  man,  or  rob  a  park,  or  standing-  in  opposition  to  the  sheriff's 
posse,  they  must  at  their  peril  abide  the  event  of  their  actions;" 
and  if  in  doing  any  of  these  or  similar  acts  any  person  inter- 
fering with  them  is  killed,  all  who  took  part  in  the  fact,  or 
abetted  thereto,  are  guilty  of  murder.  These  citations,  to  which 
many  others  of  a  similar  tenor  might  be  added,  show  that  the 
rule  of  criminal  responsibility  for  the  acts  of  others  is  subject 
to  the  reasonable  limitation  that  the  particular  act  of  one  of  a 
party  for  which  his  associates  and  confederates  are  to  be  held 
liable  must  be  shown  to  have  been  done  for  the  furtherance  or 
in  prosecution  of  the  common  object  and  design  for  which  they 
combined  together.  Without  such  limitation  a  person  might 
be  held  responsible  for  acts  which  were  not  the  natural  or  nec- 
essary consequences  of  the  enterprise  or  undertaking  in  which 
he  was  engaged,  and  which  he  could  not  either  in  fact  or  in  law 
be  deemed  to  have  contemplated  or  intended.  No  person  can  be 
held  guilty  of  homicide  unless  the  act  is  either  actually  or  con- 
structively his,  and  it  cannot  be  his  act  in  either  sense  unless 
committed  by  his  own  hand,  or  by  some  one  acting  in  concert 
with  him  or  in  furtherance  of  a  common  object  or  purpose.  Cer- 
tainly that  cannot  be  said  to  be  an  act  of  a  party,  in  any  just 
sense,  or  on  any  sound  legal  principle,  which  is  not  only  not  done 
by  him,  or  by  any  one  with  whom  he  is  associated  or  connected 
in  a  common  enterprise,  or  in  attempting  to  accomplish  the 
same  end,  but  is  committed  by  a  person  who  is  his  direct  and 
immediate  adversary,  and  who  is,  at  the  moment  when  the  al- 
leged criminal  act  is  done,  actually  engaged  in  opposing  and 
resisting  him  and  his  confederates  and  abettors  in  the  accom- 
plishment of  the  unlawful  object  for  which  they  are  united. 
Suppose,  for  example,  a  burglar  attempts  to  break  into  a  dwel- 
ling house,  and  the  owner  or  occupant,  while  striving  to  resist 
and  prevent  the  unlawful  entrance,  by  misadventure  kills  his 
own  servant.  Can  the  burglar  in  such  ca.se  be  deemed  guilty 
of  criminal  homicide?  Certainly  not.  The  act  was  not  done 
by  him,  or  with  his  knowledge  or  consent,  nor  was  it  a  neces- 
sary or  natural  consequence  of  the  commission  of  the  oft'ense 
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in  which  he  was  engaged.  He  could  not  therefore  have  contem- 
plated or  intended  it.  Another  illustration  will  perhaps  be  more 
apposite  to  the  case  before  us.  Suppose,  during  the  progress 
of  the  riot  in  which  it  is  alleged  the  prisoner  was  engaged,  and 
while  the  soldiers  and  others  in  possession  of  the  armory  were 
in  the  act  of  repelling  the  attack  of  the  mob  in  the  street,  by 
firing  upon  it  with  the  cannon  which  was  used  on  the  occasion, 
that  it  had  burst,  by  reason  of  some  secret  defect,  and  killed 
several  of  those  who  were  in  its  immediate  vicinity,  or  that  a 
soldier,  while  handling  his  musket,  had  by  accident  inflicted  a 
mortal  wound  on  himself.  It  would  hardly  be  contended  that  in 
either  of  these  cases  the  whole  body  of  the  rioters  could  be  held 
legally  responsible  for  criminal  homicide,  by  reason  of  the  lives 
that  were  thus  destroyed.  And  yet  there  is  no  real  distinction 
between  the  cases  supposed  and  that  of  the  prisoner  at  the  bar, 
if  the  rule  insisted  upon  by  the  Attorney-General  is  a  sound  one. 
The  taking  of  human  life  under  the  circum.stances  supposed, 
in  a  certain  sense,  was  the  result  of  the  unlawful  acts  of  the 
mob— that  is,  it  would  not  have  occurred  but  for  the  riot  which 
furnished  the  cause  and  occasion  of  the  use  of  the  musket  or 
cannon. 

Indeed,  it  seems  to  us  that  in  every  aspect  the  doctrine  con- 
tended for,  if  followed  to  its  legitimate  and  logical  conclusion, 
would  lead  to  extraordinary  consequencas.  It  would  render 
everybody  who  participated  in  a  transaction,  whether  acting  in 
concert  or  in  opposition,  whether  united  in  a  common  design 
or  arrayed  on  opposite  sides  in  a  contest  or  affray  in  which 
each  contending  party  was  striving  to  defeat  the  purpose  of 
the  other,  if  all  acted  without  legal  justification,  responsible  for 
every  criminal  act  which  was  done  by  any  person  during  the 
progress  of  the  affair  in.  which  they  were  all  engaged.  Nor, 
in  aj)plying  the  principle  in  question  to  a  case  like  the  one  be- 
fore us,  can  we  see  any  good  reason  why  the  soldiers  who  de- 
fended the  armory  and  resisted  the  mob,  if  it  should  turn  out 
that  they  acted  without  sufficient  legal  authority  to  justify  their 
acts,  might  not  be  held  guilty  of  manslaughter  for  homicide  com- 
mitted by  the  riotere,  if  the  latter  are  to  be  held  responsible  for 
deaths  caused  by  the  acts  of  the  soldiers.  But  the  rules  of 
law  do  not  give  any  countenance    to    such    a    doctrine.     The 


COMMONWEALTH  v.  CAMPBELL.  195 

real  distinction  is  between  acts  which  a  man  doas  either  ac- 
tually or  constructively,  by  himself  or  his  agents  or  confed- 
erates, and  those  which  were  done  by  others,  actin^,'  not  in 
concert  with  him,  or  to  effect  a  common  object,  but  without 
his  knowledge  or  assent,  either  express  or  implied.  For  the  for- 
mer the  law  holds  him  strictly  responsible,  and  for  all  their  neces- 
sary and  natural  consequences  which  he  is  rightfully  deemed 
to  have  contemplated  and  intended.  For  the  latter  he  is  not 
liable,  because  they  are  not  done  by  himself,  or  by  those  with 
whom  he  is  associated,  and  no  design  to  commit  them,  or  intent 
to  bring  about  the  results  which  flow  from  them,  can  be  reason- 
ably imputed  to  him.  So  the  rule  of  law  was  manifestly 
understood  by  the  framers  of  the  clause  contained  in  Rev.  St. 
c.  129,  §  6,  re-enacted  in  Gen.  St.  c.  164,  §  6,  wiiich  provides  that 
if  any  officer,  magistrate,  or  other  person  acting  in  the  suppression 
of  an  unlawful  assembly,  tumult,  or  riot,  is  killed  or  wounded, 
all  persons  taking  part  in  such  violation  of  law  shall  be  answer- 
able therefor.  This  was  clearly  not  intended  as  a  limitation  of 
the  liability  at  common  law,  but  only  as  declaratory  of  the  rule 
as  it  then  existed  and  was  understood. 

The  case  of  the  Philadelphia  Rioters,  cited  by  the  Attorney 
General  from  the  appendix  to  Whart.  Hom.  477,  is  obscurely 
and  imperfectly  reported.  If  it  can  be  supported  at  all  as  a  true 
exposition  of  the  law,  it  can  only  be  upon  the  ground  that  both 
parties  or  sides  had  a  common  object  in  view,  namely,  a  breach 
of  the  peace,  and  that  both  went  out  by  an  agreement  or  mutual 
understanding  to  engfige  in  an  affray  or  riot.  If  such  was  the 
fact,  then,  as  in  the  case  of  a  duel,  although  to  accomplish  the 
common  purpase  they  took  opposite  sides,  still  they  might  all 
well  have  been  deemed  to  have  confederated  together  in  an  unlaw- 
ful enterprise,  and  thus  to  have  become  responsible,  on  the  prin- 
ciple already  stated,  for  a  criminal  act  done  in  pursuance  of  the 
common  design  by  any  one  of  their  confederates,  with  whichever 
side  he  may  have  acted  in  the  affray. 

It  may  properly  be  added  that  we  can  see  no  foimdation  in  any 
aspect  of  the  case  for  the  distinction  suggested  by  the  Attorney 
General  as  to  the  degree  of  the  homicide  of  which  the  defendant 
would  be  guilty  in  the  event  that  the  jury  should  find  that  the  de- 
ceased was  killed  by  a  shot  fired  by  the  soldiers  in  the  armory, 
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and  not  by  the  mob.  If  the  doctrine  contended  for  is  correct, 
there  can  be  no  valid  reason  for  holding  the  defendant  guilty  of 
manslaughter  only.  If  he,  as  one  of  the  riotous  conspirators,  is 
liable  at  all  for  acts  done  by  the  soldiers  and  others  co-operating 
with  them,  his  guilt  must  be  the  same  in  degree  as  if  a  homicide 
was  committed  by  one  of  the  rioters  with  whom  he  was  acting 
in  concert.  If  it  was  his  act  at  all,  then  it  was  committed  by  him 
or  his  confederates  while  engaged  in  an  unlawful  enterprise,  and, 
according  to  well-settled  principles,  it  would  be  murder,  and  not 
manslaughter.  But,  for  the  reason  already  given,  it  cannot  be 
regarded  as  an  act  for  which  he  is  in.  law  responsible.  If  the 
homicide  was  the  result  of  a  shot  fired  by  the  soldiers  or  other 
persons  in  the  armory,  acting  together  in  defense  against  the 
riotous  assembly,  the  defendant  cannot  be  held  guilty  of  either 
murder  or  manslaughter.  The  jury  will  accordingly  be  instruct- 
ed, that,  unless  they  are  satisfied  beyond  a  reasonable  doubt  that 
the  deceased  was  killed  by  means  of  a  gun  or  other  deadly 
weapon  in  the  hands  of  the  prisoner,  or  of  one  of  the  rioters 
with  whom  he  was  associated  and  acting,  he  is  entitled  to  an 

ACQUITTAL. 
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2  Allen,  136.    1861. 

Indictment  for  the  murder  of  Henry  Gillen. 

At  the  trial  in  this  court,  evidence  was  offered  by  the  govern- 
ment tending  to  show  that  the  defendant  suddenly  approached 
the  deceased  in  the  night,  and  stabbed  him  in  two  places  in  the 
abdomen,  and  immediately  ran  away ;  and  that  the  deceased  died 
nineteen  days  thereafter.  At  the  moment  when  the  stabs  were  in- 
flicted, Gillen  cried  out,  "I'm  stabbed."  John  Butler,  a  witness 
for  the  commonwealth,  testified  that  he  heard  these  words, 
and  at  once  went  to  Gillen,  and  reached  him  within  twenty  sec- 
onds after  the  exclamation  was  made,  and  was  the  first  person 
who  got  there.  The  Attorney-General  then  put  to  the  witness  this 
question:  "When  you  got  to  Gillen,  what  did  he  say,  if  any- 
thing?"  This  question  was  objected  to,  but  allowed  to  be  put, 
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and  the  witness  answered  that  the  deceased  said:  "I'm  stabbed. 
I'm  gone.    Dan  Hackett  has  stabbed  me." 

The  defendant  contended  that  there  was  evidence  to  show  that 
the  wounds  of  the  deceased  were  unskilfully  and  improperly 
treated  by  the  surgeons  who  attended  him,  and  requested  the 
court  to  instruct  the  jury  as  follows:  "(1)  The  rule  that  the 
death  must  happen  within  a  year  and  a  day  is  one  of  limitation 
only,  and  does  not  change  the  burden  of  proof,  or  release  the 
government  from-  the  duty  of  proving  affirmatively  that  the  de- 
ceased died  of  the  wounds  alleged  in  the  indictment.  (2)  It  is 
not  enough  to  satisfy  this  burden  for  the  goverment  to  prove  that 
without  the  wounds  the  deceased  would  not  have  died.  (3)  If 
the  death  was  caused  by  the  improper  applications  or  improper 
acts  of  the  surgeons  in  dressing  the  wounds,  the  case  of  the  gov- 
ernment is  not  made  out. ' ' 

The  court  instructed  the  jury  in  conformity  with  the  first 
clause  of  the  instructions  asked  for,  but  declined  to  give  the 
others,  and  in  place  thereof  instructed  them,  substantially,  that 
the  burden  of  the  proof  was  upon  the  goverment  to  prove  beyond 
a  reasonable  doubt  that  the  deceased  died  of  the  wounds  inflicted 
by  the  defendant,  but  that  this  general  rule  required  explanation 
in  its  application  to  certain  aspects  of  the  present  case ;  that  a 
person  who  has  inflicted  a  dangerous  wound  with  a  deadly  weap- 
on upon  the  person  of  another  cannot  escape  punishment  by 
proving  that  the  wound  was  aggravated  by  improper  applica- 
tions or  unskilful  treatment  by  surgeons ;  that  if,  in  the  present 
case,  they  were  satisfied  that  the  wounds  inflicted  by  the  de- 
fendant were  improperly  and  unskilfully  treated  by  the  sur- 
geons in  attendance,  and  that  such  treatment  hastened  or  contri- 
buted to  the  death  of  the  deceased,  the  defendant  was  not  for 
this  reason  entitled  to  an  acquittal ;  but  that  the  rule  of  the  law 
was  that,  if  they  were  satisfied  beyond  a  reasonable  doubt  that 
the  defendant  inflicted  on  the  deceased  dangerous  wounds  with  a 
deadly  weapon,  and  that  these  wounds  were  unskilfully  treated,  so 
that  gangrene  and  fever  ensued,  and  the  deceased  died  from  the 
wounds  combined  with  the  maltreatment,  the  defendant  was 
guilty  of  murder  or  manslaught-er,  according  as  the  evidence  prov- 
ed the  one  or  the  other;  that,  if  they  were  satisfied  not  only  that 
death  would  not  have  ensued  but  for  the  wounds,  but  also  that 
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the  wounds  were,  when  inflicted,  dangerous,  the  defendant  would 
be  responsible,  although  improper  and  unskilful  treatment  might 
have  contributed  to  the  death;  that  the  law  does  not  permit  a 
person  who  has  used  a  deadly  weapon,  and  with  it  inflicted  a  dan- 
gerous wound  upon  another,  to  attempt  to  apportion  his  own 
wrongful  and  wicked  act,  and  divide  the  responsibility  of  it  by 
speculating  upon  the  question  of  the  extent  to  which  unskilful 
treatment  by  a  surgeon  has  contributed  to  the  death  of  the  per- 
son injured ;  but,  if  they  were  in  doubt  whether  the  wounds  were 
dangerous,  or  caused  or  contributed  to  the  death,  or  whether  the 
deceased  might  not  have  died  from  the  unskilful  treatment  alone, 
then  the  defendant  would  be  entitled  to  an.  acquittal. 

The  defendant  was  found  guilty  of  manslaughter,  and  alleged 
exceptions. 

B.  F.  Butler,  for  the  defendant,  cited,  on  the  first  point,  State 
V.  Tilly,  3  Ired.  424;  Rex  v.  Clarke,  2  Starkie,  242;  Reg.  v.  Walk- 
er, 2  jMoody  &  R.  212 ;  and,  on  the  second  point,  State  v.  Morea,  2 
Ala.  275;  State  v.  Baker,  1  Jones  (N.  C.)  267;  State  v.  Scott,  12 
La.  Ann.  274 ;  U.  S.  v.  Wiltberger,  3  Wash.  C.  C.  515.  Fed.  Cas. 
No.  16,738. 

BiGELOW,  C.  J.  The  court  have  given  to  this  case  the  most 
careful  and  deliberate  consideration,  not  only  on  account  of  the 
very  grave  nature  of  the  charge  of  which  the  defendant  has  been 
found  guilty,  but  also  because  the  exceptions  taken  at  the  trial 
have  been  urged  by  the  learned  counsel  for  the  prisoner  with 
great  eamastness  and  apparent  confidence.     *     *     * 

We  have  looked  with  care  into  the  authorities  which  bear  on 
the  correctness  of  the  instructions  given  to  the  jury,  relating 
to  the  unskilful  or  improper  treatment  of  the  wounds  alleged  to 
have  been  inflicted  by  the  prisoner  upon  the  body  of  the  deceased. 
We  find  them  to  be  clear  and  uniform,  from  the  earliest  to  the 
latest  decisions.  In  one  of  the  first  reported  cases  it  is  said  that 
"though  a  wound  may  be  cured,  yet  if  the  party  dyeth  thereof, 
it  is  murder."  Rex.  v.  Reading.  1.  Keb.  17.  The  same  principle 
is  stated  in  1  Hale,  P.  C.  428,  thus:  "If  a  man  give  another  a 
stroke  which  it  may  be  is  not  in  itself  so  mortal  but  that  with 
good  care  he  might  be  cured,  yet  if  he  die  of  this  wound  within 
a  year  and  a  day,  it  is  homicide  or  murder,  as  the  case  is,  and  so 
it  has  been  always  ruled. "    "  If  a  man  receives  a  wound,  which  is 
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not  in  itself  mortal,  but  either  for  want  of  helpful  applications, 
or  neylect  thereof,  it  turns  to  a  gangrene,  or  a  fever,  and  that 
gangrene  or  fever  be  the  immediate  cause  of  his  death,  yet  this 
is  murder  or  manslaughter  in  him  that  gave;  the  stroke  or  wound, 
for  that  wound,  though  it  were  not  the  immediate  cause  of  his 
death,  yet,  if  it  were  the  mediate  cause  thereof,  and  the  fever 
or  gangrene  was  the  immediate  cause  of  his  death,  yet  the  wound 
was  the  cause  of  the  gangrene  or  fever,  and  so  consequently  is 
causa  causati."  In  Rew's  Case,  as  stated  in  1  East,  P.  C.  c.  5, 
§  113,  it  was  determined  that  "though  the  stroke  were  not  so  mor- 
tal in  itself  but  that  with  good  care  and  under  favorable  cir- 
cumstances the  party  might  have  recovered,  yet  if  it  were  such 
from  whence  the  danger  might  ensue,  and  the  party  neglected  it, 
or  applied  incfficaqious  medicines,  whereby  the  wound  which  at 
first  was  not  mortal  in  itself  turned  to  a  gangrene,  or  produced 
a  fever,  whereof  he  died,  the  party  striking  shall  answer  for  it, 
being  the  mediate  cause  of  the  death."  J.  Kelyng,  26.  So,  in  a 
more  recent  case,  the  jury  were  instructed  that  if  the  defendant 
wilfully  and  without  justifiable  cause  inflicted  a  woimd,  which 
was  ultimately  the  cause  of  death,  it  made  no  dift'erence  whether 
the  wound  was  in  its  nature  instantly  mortal,  or  whether  it  be- 
came the  cause  of  death  by  reason  of  the  deceased  not  having 
adopted  the  best  mode  of  treatment.  The  real  question  is,  was 
the  wound  the  cause  of  death?  Reg.  v.  Holland,  2  IMoody  &  R. 
351.  From  these  and  other  authorities,  the  well  established  rule  of 
the  comon  law  would  seem  to  be,  that  if  the  wound  was  a  danger- 
ous woimd,  that  is,  calculated  to  endanger  or  destroy  life,  and 
death  ensued  therefrom,  it  is  sufficient  proof  of  the  offense  of 
nnu'der  or  manslaughter;  and  that  the  person  who  inflicted  it  is 
responsible,  though  it  may  appear  that  the  deceased  might  have 
recovered  if  he  had  taken  proper  care  of  himself,  or  submitted  to  a 
surgical  operation,  or  that  unskilful  or  improper  treatment  ag- 
gravated the  wound  and  contributed  to  the  death,  or  that  death 
was  immediately  caused  by  a  surgical  operation  rendered  neces- 
sary by  the  condition  of  the  wound.  1  Russ.  Crimes  (7th  Am. 
Ed.)  505;  Roscoe.  Cr.  Ev.  (3d.  Ed.)  703,  706;  3  Greenl.  Ev. 
§  139;  Com.  V.  Creen,  1  Ashm.  289;  Reg.  v.  Haines,  2  Car.  &  K. 
36S;  State  v.  Baker,  1  Jones  (N.  C.)  267;  Com.  v.  i^ITike.  3  Cu.^h. 
184,    The  principle  on  which  this  rule  is  founded  is  one  of  uni- 
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versa!  application,  and  lies  at  the  foundation  of  all  our  crim- 
inal jurisprudence.  It  is,  that  every  pereon  is  to  be  held 
to  contemplate  and  to  be  responsible  for  the  natural  con- 
sequences of  his  own  acts.  If  a  person  inflicts  a  wound 
with  a  deadly  weapon  in  such  manner  as  to  put  life  in 
jeopardy,  and  death  follows  as  a  consequence  of  this  felonious 
and  wicked  act,  it  does  not  alter  its  nature  or  diminish  its 
criminality  to  prove  that  other  caiLses  co-operated  in  producing 
the  fatal  result.  Indeed,  it  may  be  said  that  neglect  of  the  wound 
oj  its  unskillful  and  improper  treatment,  which  were  of  them- 
selves consequences  of  the  criminal  act,  which  might  naturally 
follow  in  any  case,  must  in  law  be  deemed  to  have  been  among 
those  which  were  in  contemplation  of  the  guilty  party,  and  for 
which  he  is  to  be  held  responsible.  But  however  this  may  be, 
it  is  certain  that  the  rule  of  law,  as  stated  in  the  authorities  above 
cited,  has  its  foundation  in  a  wise  and  sound  policy.  A  different 
doctrine  would  tend  to  give  immimity  to  crime,  and  to  take  away 
from  human  life  a  salutary  and  essential  safeguard.  Amid  the 
conflicting  theories  of  medical  men,  and  the  uncertainties  attend- 
ant on  the  treatment  of  bodily  ailments  and  injuries,  it  would  be 
easy  in  many  cases  of  homicide  to  raise  a  doubt  as  to  the  im- 
mediate cause  of  death,  and  thereby  to  open  a  wide  door  by  which 
persons  guilty  of  the  highest  crime  might  escape  conviction  and 
punishment. 

The  instructions  to  the  jury  at  the  trial  of  this  case  were  in 
strict  conformity  with  the  rule  of  law  as  it  has  always  been  un- 
derstood and  administered.  Indeed,  the  learned  counsel  does  not 
attempt  to  show  that  it  has  even  been  held  otherwise.  His  argu- 
ment on  this  point  is  confined  to  the  signification  which  he  attri- 
butes to  the  word  "maltreatment."  This  he  assumes  to  be  either 
wilful  treatment,  involving  bad  faith,  of  the  wound  of  the  de- 
ceased, or  such  gross  carelessness  in  its  management  by  the  sur- 
geons as  would  amount  to  criminality.  But  such  is  not  its  true 
meaning.  Maltreatment  may  result  either  from  ignorance,  neglect 
or  wilfulness.  It  is  sjnionymous  with  bad  treatment,  and  does  not 
imply,  necessarily,  that  the  ccmduet  of  the  surgeons,  in  their  treat- 
ment of  the  wounds  of  the  deceased,  was  either  wilfully  or  gro.ss- 
ly  careless.  Nor  was  it  used  in  any  such  narrow  or  restricted 
sense  in  the  in.strnctions  given  to  the  jury.    On  the  contrary,  in 
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the  connection  in  which  it  stands,  it  signifi(?s  only  improper  or 
unskilful  treatment,  and  was  intended  tu  apply  to  the  evidence 
as  it  was  developed  at  the  trial,  and  to  meet  the  specific  prayer 
for  instruction  on  this  point,  which  was  submitted  in  behalf  of 
the  prisoner.  There  is  nothing  in  the  exceptions  which  shows 
that  there  was  any  evidence  of  gross  carelessness  or  wilful  mis- 
management on  the  part  of  the  surgeons ;  nor  was  any  such  sug- 
gestion made  at  the  trial.  The  statement  in  the  exceptions  Ls 
that  "the  defendant  contended  that  there  was  evidence  to  show 
that  the  wounds  of  the  deceased  were  unskilfully  and  improp- 
erly treated  by  the  surgeons  who  attended  him,"  and  the  in- 
struction asked  for  by  the  learned  counsel  refer  only  to  improper 
applications  and  improper  acts  of  the  surgeons,  and  contain  no 
intimation  of  any  defense  founded  on  alleged  bad  faith  or  crim- 
inal neglect  in  the  treatment  of  the  wounds  inflicted  by  the 
prisoner  on  the  body  of  the  deceased.  The  distinction  now  sug- 
gested between  maltreatment  occasioned  by  such  caiLses,  and 
that  arising  from  a  want  of  due  care  and  skill,  (if  well  founded, 
on  which  point  we  express  no  opinion),  was  not  raised  at  the 
trial,  and  cannot  be  the  foimdation  for  setting  aside  the  verdict. 
Exceptions  were  overruled. 


STATE  V.  BANTLEY. 
44  C 071)1.  537.     1877. 

Pardee,  J.  On  the  night  of  June  11th,  1876,  the  accused  in- 
flicted a  severe  gun-shot  wound  upon  the  arm  of  one  INlarch, 
between  the  elbow  and  shoulder.  March  died  eleven  days  there- 
after of  lock-jaw.  The  prasecution  claimed  that  death  resulted 
from  the  wound;  the  accused  claimed  that  it  resulted  from  the 
treatment  of  the  ease  by  the  attending  physicians.  The  wound 
was  dressed  in  the  first  instance  by  one  surgeon,  afterwards  to 
the  time  of  death  by  another;  these  differed  radically  as  to  the 
manner  in  which  the  case  should  have  been  treated. 

The  counsel  for  the  accused  claimed,  and  asked  the  court  to 
charge  the  jur>',  that  if  they  should  find  that  the  death  of  ]\Iareh 
was  the  result  or  consequence  of  willful  mismanagement  or  gross 
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carelessness  on  the  part  of  the  attending  surgeons,  they  could  not 
find  the  accused  guilty  of  manslaughter,  as  charged  in  the  in- 
formation. The  court  charged  the  jury,  that  unless  they  should 
find  that  March  died  from  a  wound  inflicted  on  him  by  the  ac- 
cused, as  charged  in  the  information,  they  could  not  convict  him 
of  manslaughter;  but  that  if  they  should  find  that  the  accused 
willfully,  and  without  justifiable  cause,  inflicted  on  March  a  dan- 
gerous wound,  from  which  death  would  be  likely  to  ensue,  and 
if  they  should  find  also  that  his  death  did  in  fact  ensue  from 
and  was  caused  by  the  wound,  and  not  from  any  other  cause, 
carelessness  and  mismanagement  of  whatever  character  on  the 
part  of  the  attending  surgeons  would  be  immaterial,  and  the 
treatment  of  the  case  by  them,  whatever  it  may  have  been,  could 
not  avail  the  accused  as  a  defense.  The  jury  having  returned 
a  verdict  of  guilty,  the  accused  moved  for  a  new  trial  for  error 
in  the  charge. 

As  to  the  law  applicable  to  this  case,  Roscoe  says:  "The  law 
on  this  point  is  laid  dowTi  at  some  length  by  Lord  Hale.  If,  he 
says,  a  man  gave  another  a  stroke,  which,  it  may  be,  is  not  in 
itself  so  mortal  but  that  with  good  care  he  might  be  cured,  yet 
if  he  dies  within  the  year  and  day,  it  is  a  homicide  or  murder 
as  the  case  is,  and  so  it  has  been  always  ruled.  But  if  the 
wound  be  not  mortal,  but  with  ill  application  by  the  party  or 
those  about  him  of  unwholesome  salves  or  medicines  the  party 
dies,  if  it  clearly  appears  that  the  medicine  and  not  the  wound 
was  the  caiLse  of  the  death,  it  seems  it  is  not  homicide ;  but  then 
it  must  clearly  and  certainly  appear  to  be  so.  But  if  a  man  re- 
ceive a  wound  which  is  not  in  itself  mortal,  but  for  want  of 
helpful  applications  or  neglect  it  turn  to  a  gangrene  or  a  fever, 
and  the  gangrene  or  fever  be  the  immediate  caiLse  of  the  death, 
yet  this  is  murder  or  manslaughter  in  him  that  gave  the  stroke 
or  w^ound;  for  that  wound,  though  it  was  not  the  immediate 
cause  of  the  death,  yet  if  it  were  the  mediate  cause,  and  the 
fever  or  gangrene  the  immediate  cause  the  wound  was  the  cause 
of  the  gangrene  or  fever,  and  so  consequently  causa  causans." 
Roscoe 's  Criminal  Evidence,  7th  ed.,  717;  1  Hale  P.  C,  428. 
In  Rex  V.  Rews,  Kelynge,  26,  it  was  holden  that  neglect  or 
disorder  in  the  person  who  receives  the  wound  will  not  excuse 
the  person  who  gave  it;  that  if  one  gives  wounds  to  another  who 
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neglects  the  care  of  tliera  and  is  disorderly,  and  does  not  keep 
that  rule  which  a  wounded  person  should  do,  if  he  die  it  is  mur- 
der or  nianslau<;hter  aci-ordin^  to  the  circuinstanecs  of  the  ca.se, 
becau.se  if  the  wounds  had  not  been  given  the  man  had  not  died. 
In  Regina  v.  Holland,  2  .Mood.  &  Rob.,  351.  the  deceased  had 
been  severely  cut  with  an  iron  instrument  across  one  of  his  fin- 
gers, and  had  refused  to  have  it  amputated;  at  the  end  of  a 
fortnight  lock-jaw  came  on  and  the  finger  was  then  amputated, 
but  too  late,  and  the  lock-jaw  ultimately  caused  death.  The 
surgeon  expressed  the  opinion  that  early  amputation  would 
probably  have  saved  his  life.  Maule,  J.,  held  that  a  party 
inflicting  a  wound  which  ultimately  becomes  the  cause  of  death 
is  guilty  of  umrder,  though  life  might  have  been  preserved  if  the 
deceased  had  not  refused  to  submit  to  a  surgical  operation. 
In  Commonwealth  v.  Pike,  3  Cush.,  181,  it  was  held  that  where 
a  surgical  operation  is  performed  in  a  proper  manner  and  imder 
circumstances  which  render  it  necessary  in  the  opinion  of  com- 
petent surgeons,  upon  one  who  has  received  a  wound  appar- 
ently mortal,  and  such  operation  is  ineffectual  to  afford  relief 
and  save  the  life  of  the  patient,  or  is  itself  the  immediate  cause 
of  the  death,  the  party  inflicting  the  wound  will  nevertheless 
l)e  responsible  for  the  consequences.  Greenleaf  says  (Green- 
leaf's  Ev.,  3d  Vol.,  sec.  139,  5th  ed.,)  "If  death  ensues  from  a 
wound  given  in  malice,  but  not  in  its  nature  mortal,  but  which 
tu'ing  neglected  or  mismanaged  the  party  died,  this  will  not 
excuse  the  prisoner  who  gave  it;  but  he  will  be  held  guilty  of 
murder  unless  he  can  make  it  clearly  and  certainly  appear  that 
the  maltreatment  of  the  wound  or  the  medicines  administered 
to  the  patient  or  his  own  misconduct,  and  not  the  Avound  itself, 
was  the  sole  cause  of  his  death,  for  if  the  wound  had  not  been 
given  the  party  had  not  died."  In  Rex  v.  Johnson,  1  Lewin 
C.  C,  164,  the  deceased  died  from  a  blow  received  in  a  fight  with 
the  prisoner;  a  surgeon  expressed  an  opinion  that  a  blow  on  the 
stomach,  in  the  state  in  which  the  deceased  was.  arising  from 
passion  and  intoxication,  was  calculated  to  occasion  death,  but 
not  so  if  the  party  had  been  sober.  Hallock,  B..  directed  an 
acquittal,  observing  that  where  the  death  was  occasioned  partly 
liy  a  blow  and  partly  by  a  predisposing  circumstance,  it  was 
impossible  to  apportion  the  operation  of  the  several  causes  and 
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to  say  with  certainty  that  the  death  was  immediately  occasioned 
by  any  one  of  them  in  particuhir.  Of  this  case  Roscoe  remarks 
that  it  may  be  doubted  how  far  this  ruling  of  the  learned  judge 
was  correct.  Roscoe 's  Crim.  Ev.,  7th  ed.,  718.  In  Rex  v. 
Martin,  5  Car.  &  P.,  130,  where  the  deceased,  at  the  time  when 
the  blow  was  given,  was  in  an  infirm  state  of  health.  Parke, 
J.,  said  to  the  jury:  "It  is  said  that  the  deceased  was  in  a  bad 
state  of  health,  but  that  is  perfectly  immaterial,  as,  if  the  pris- 
oner was  so  unfortunate  as  to  accelerate  her  death,  he  must 
answer  for  it."  In  Commonwealth  v.  Hackett,  2  Allen,  136, 
it  was  held  that  one  who  has  wilfully  inflicted  upon  another  a 
dangerous  wound,  with  a  deadly  weapon,  from  which  death 
ensued,  is  guilty  of  murder  or  manslaughter  as  the  evidence 
may  prove,  although  through  want  of  due  care  or  skill,  the  im- 
proper treatment  of  the  wound  by  surgeons  may  have  contributed 
to  the  death. 

Upon  these  authorities  we  may  state  the  rule  as  follows:  "If 
one  person  inflicts  upon  another  a  dangerous  wound,  one  that  is 
calculated  to  endanger  and  destroy  life,  and  death  ensues  there- 
from within  one  year  and  a  day,  it  is  sufficient  proof  of  the  of- 
fense either  of  manslaughter  or  murder  as  the  case  may  be ;  and 
he  is  none  the  less  responsible  for  the  result  although  it  may 
appear  that  the  deceased  might  have  recovered  if  he  had  taken 
proper  care  of  himself,  or  that  unskilful  or  improper  treat- 
ment aggravated  the  wound  and  contributed  to  his  death. 

There  is  no  such  defect  in  the  law  as  that  the  person  who  in- 
tentionally inflicts  a  wound  calculated  to  destroy  life,  and  from 
which  death  en.sues,  can  throw  responsibility  for  the  act  upon 
either  the  careh'ssness  or  ignorance  of  his  victim;  or  shield 
himself  behind  the  doubt  which  disagreeing  doctors  may  raise 
as  to  the  treatment  proper  for  the  case. 

Indeed  counsel  for  the  defendant  do  not  really  deny  the  force 
of  the  rule.  Their  complaint  is  rather  in  the  nature  of  a  verbal 
criticism  of  the  charge.  The  judge  said  to  the  jury  that  if  the 
death  of  March  resulted  from  the  wound  and  from  no  other 
cause,  carelessness  and  mismanagement  of  whatever  character 
on  the  part  of  the  attending  surgeons  would  be  immaterial.  It 
is  to  be  presumed  m  favor  of  a  charge  that  it  refers  to  matters 
concerning  which   witnesses  have   testified   and   to   points   con- 
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eerning  which  counsel  have  presented  arguments;  and  it  is  not 
to  be  presumed  that  it  includes  within  its  scope  all  possibilities. 
From  this  record  we  cannot  perceive  that  any  witness  suggested 
even  that  the  attending  surgeons  caused  the  death  of  March 
by  an  intentional  misapplication  or  withholding  of  remedies, 
or  that  counsel  in  argument  intimated  any  such  thing.  The  mo- 
tion states  that  the  two  doctors  differed  radically  regarding 
the  treatment  proper  for  the  case;  the  claim  of  each  as  to  the 
other  was  that  he  had  erred  through  ignorance,  not  by  crim- 
inal intention ;  and  when  the  judge  used  the  expression  com- 
plained of  in  this  case,  we  are  to  presume  that  he  referred,  and 
that  the  jury  understood  him  to  refer,  to  that  kind  of  misman- 
agement alone  of  which  witnesses  had  testified  and  concerning 
which  counsel  had  argued  in  their  hearing.  With  this  limitation 
the  defendant  has  no  occasion  for  complaint. 

A  NEW  TRIAL  IS  NOT  ADVISED. 

In  this  opinion  the  other  judges  concurred. 


PEOPLE  V.  FREEL. 
48  Cal.  436.     1874. 

The  defendant  was  indicted  for  the  crime  of  murder,  alleged 
to  have  been  committed  at  San  Francisco,  on  the  first  day  of 
November,  1873,  by  killing  one  Edward  W.  Allen.  Allen  kept 
a  saloon,  and  a  crowd  of  persons  having  collected  there  so  as 
to  obstruct  his  doorway,  he  went  from  his  place  behind  the  bar 
with  a  cane  or  stick  to  clear  the  passage-way.  A  difficulty  took 
place  during  which  he  was  killed.  The  defendant  claimed  to 
have  been  justified,  but  the  testimony  was  of  such  a  character, 
that  it  became  a  question,  if  he  was  not  justified,  whether  the 
offense  was  murder  or  manslaughter.  The  defendant  was  con- 
victed of  murder  in  the  second  degree,  and  appealed. 

By  the  Court,  Niles,  J. : 

The  Court  instructed  the  jury  as  follows:  "You  will  also  ob- 
serve that  the  difference  between  murder  and  manslaughter 
is,  that  in  manslaughter  there  is  no  intention  whatever  either 
to  kill  or  to  do  bodily  harm.     The  killing  is  the  imintentional 
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result  of  a  siulden  heat  of  passion,  or  of  an  unlawful  act  com- 
mitted without  due  caution  or  cimcumspection." 

This  is  clearly  erroneous.  Whether  the  homicide  amounts  to 
murder  or  to  manslaughter  merely,  does  not  depend  upon  the 
presence  or  absence  of  the  intent  to  kill.  In  either  case  there 
may  be  a  present  intent  to  kill  at  the  moment  of  the  commis- 
sion of  the  act.  But  when  the  mortal  blow  is  struck  in  the  heat 
of  passion,  excited  by  a  quarrel,  sudden,  and  of  sufficient  vio- 
lence to  amount  to  adequate  provocation,  the  law,  out  of  for- 
bearance for  the  weakness  of  human  nature,  will  disregard  the 
actual  intent  and  will  reduce  the  offense  to  manslaughter.  In 
such  case,  although  the  intent  to  kill  exists,  it  is  not  that  de- 
liberate and  malicious  intent  w^hich  is  an  essential  element  in 
the  crime  of  murder. 

Under  the  circumstances  of  this  case,  as  shown  by  the  testi- 
mony, it  was  important  that  the  distinctions  between  the  several 
grades  of  homicide  should  be  correctly  stated  to  the  jury.  They 
could  hardly  fail  to  be  misled  by  the  erroneous  instruction  we 
have  noticed. 

Several  other  points  were  made  by  the  counsel  for  defendant, 
which  we  do  not  deem  necessary  to  discuss. 

Judgment   and   order   reversed,    and    cause   remanded   for   a 

NEW  TRIAL. 
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10  Mich.  212.     1862. 

Christiancy,  J.  The  prisoner  was  charged  with  an.  assault 
with  intent  to  kill  and  murder  one  Patrick  Hunt.  The  evidence 
on  the  part  of  the  prosecution  was  that  the  prisoner  entered  the 
saloon  of  one  Michael  Foley,  in  the  village  of  Houghton,  where 
said  Hunt  was  standing  with  several  other  persons;  that  pris- 
oner entered  through  a  back  door,  and  by  a  back  way  leading 
to  it,  in  his  shirt  sleeves,  in  a  state  of  great  perspiration,  and 
appearing  to  be  excited,  and,  on  being  asked  if  he  had  been 
at  work,  said  he  had  been  across  the  lake ;  that,  on  entering  the 
saloon,  he  immediately  pa&sed  nearly  through  it,  to  where  said 
Hunt  was  standing,  and,  on  his  way  towards  Hunt,  said  some- 
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thing,  but  it  did  not  appear  wliat,  or  to  whom;  that,  as  soon 
as  the  prisoner  came  up  to  where  Hunt  was  standing,  he  fired 
a  pistol  at  Hunt,  the  charge  of  which  took  effect  upon  the  head 
of  Hunt,  in  and  through  the  left  ear,  causing  a  severe  wound 
thereon;  by  reason  of  which  Hunt  in  a  few  moments  fell  to  the 
floor,  was  partially  deprived  of  his  sense  of  hearing  in  that 
ear,  and  received  a  severe  shock  to  his  system,  which  caused 
him  to  be  confined  to  his  bed  for  about  a  week,  under  the  care 
of  a  physician;  that,  immediately  after  the  firing  of  the  pistol, 
prisoner  left  the  saloon,  nothing  being  said  by  Hunt  or  the 
prisoner.  It  did  not  appear  how,  or  with  what,  the  pistol  was 
loaded.  The  prisoner  offered  evidence  tending  to  show  an  adul- 
terous intercourse  between  his  wife  and  Hunt  on  the  morning 
of  the  assault,  and  within  less  than  half  an  hour  previous;  that 
the  prisoner  saw  them  going  into  the  woods  together  about  half 
an  hour  before  the  assault ;  that  on  their  coming  out  of  the  woods 
the  prisoner  followed  them  immediately  (evidence  having  al- 
ready been  given  that  the  prisoner  had  followed  them  to  the 
woods)  ;  that  on  their  coming  out  of  the  woods  the  prisoner  fol- 
lowed them,  and  went  after  said  Hunt  into  the  saloon,  where, 
on  his  arrival,  the  assault  was  committed ;  that  the  prisoner,  on 
his  way  to  the  saloon,  a  few  minutes  before  entering  it,  was  met 
by  a  friend,  who  informed  him  that  Hunt  and  the  prisoner's 
wife  had  had  sexual  intercourse  the  day  before  in  the  woods. 
This  evidence  was  rejected  by  the  court,  and  the  prisoner  ex- 
cepted. "Was  the  evidence  properly  rejected?  This  is  the  main 
question  in  the  case,  and  its  decision  must  depend  upon  the 
question  whether  the  proposed  evidence  would  have  tended  to 
reduce  the  killing,  had  death  ensued,  from  murder  to  man- 
slaughter, or,  rather,  to  have  given  it  the  character  of  man- 
slaughter, instead  of  murder?  If  the  homicide,  in  case  death 
had  ensued,  would  have  been  but  manslaughter,  then  defendant 
could  not  be  guilty  of  the  assault  with  intent  to  murder,  but 
only  of  a  simple  assault  and  battery.  The  question  therefore 
involves  essentially  the  same  principles  as  where  evidence  is  of- 
fered for  a  similar  purpose  in  a  prosecution  for  murder ;  except 
that,  in  some  cases  of  murder,  an  actual  intention  to  kill  ne^d 
not  exist;  but,  in  a  prosecution  for  an  assault  with  intent  to 
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murder,  the  actual  intention  to  kill  must  be  found,  and  that 
under  circumstances  which  would  make  the  killing  murder. 

Homicide,  or  the  mere  killing  of  one  person  by  another,  does 
not,  of  itself,  constitute  murder;  it  may  be  murder,  or  man- 
slaughter, or  excusable,  or  justifiable  homicide,  and  therefore 
entirely  innocent  according  to  the  circumstances,  or  the  disposi- 
tion or  state  of  mind  or  purpose,  which  induced  the  act.  It  is 
not,  therefore,  the  act  which  constitutes  the  offense,  or  deter- 
mines its  character;  but  the  quo  animo,  the  disposition,  or  state 
of  nkind,  with  which  it  is  done.  ''Actus  non  facit  reum  nisi 
m^ens  sit  rea."    People  v.  Pond,  8  Mich.  150. 

To  give  the  homicide  the  legal  character  of  murder,  all  the 
authorities  agree  that  it  must  have  been  perpetrated  with  malice 
prepense  or  aforethought.  This  malice  is  just  as  essential  an 
ingredient  of  the  offense  as  the  act  which  causes  the  death;  with- 
out the  concurrence  of  both,  the  crime  cannot  exist;  and,  as 
every  inan  is  presumed  innocent  of  the  offense  with  which  he 
is  charged  till  he  is  proved  to  be  guilty,  this  presumption  must 
apply  equally  to  both  ingredients  of  the  offense— to  the  malice  as 
well  as  to  the  killing.  Hence,  though  the  principle  seems  to  have 
been  sometimes  overlooked,  the  burden  of  proof,  as  to  each,  rests 
equally  upon  the  prosecution,  though  the  one  may  admit  and 
require  more  direct  proof  than  the  other;  malice,  in  most  cases, 
not  being  susceptible  of  direct  proof,  but  to  be  established  by 
inferences  more  or  less  strong,  to  be  drawn  from  the  facts  and 
circumstances  connected  with  the  killing,  and  which  indicate 
the  disposition  or  state  of  mind  with  which  it  was  done.  It  is 
for  the  court  to  define  the  legal  import  of  the  term  "malice 
aforethought,"  or,  in  other  words,  that  state  or  disposition  of 
mind  which  constitutes  it;  but  the  que.stion  whether  it  existed 
or  not,  in  the  particular  instance,  would,  upon,  principle,  seem 
to  be  as  clearly  a  question  of  fact  for  the  jury,  as  any  other 
fact  in  the  cause,  and  that  they  must  give  such  weight  to  the 
various  facts  and  circumstances  accompanying  the  act,  or  in 
any  way  bearing  upon  the  question,  as,  in,  their  judgment,  they 
deserve,  and  that  the  court  have  no  right  to  withdraw  the  ques- 
tion from  the  jury  by  assuming  to  draw  the  proper  inferences 
from  the  whole,  or  any  part  of,  the  facts  proved,  as  presump- 
tion of  law.    If  courts  could  do  this,  juries  might  be  required 
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to  find  the  fact  of  malice  where  they  were  satisfied  from  the 
whole  evidence  it  did  not  exist.  I  do  not  here  speak  of  those 
cases  in  which  the  death  is  caused  in  the  attempt  to  commit 
some  other  ort'ense,  or  in  illegal  resistance  to  public  officers,  or 
other  classes  of  cases  which  may  r&st  upon  peculiar  grounds 
of  public  policy,  and  which  may  or  may  not  form  an  excep- 
tion; but  of  ordinary  cases,  such  as  this  would  have  been,  had 
death  ensued.  It  is  not  necessary  here  to  enumerate  all  th<i 
elements  which  enter  into  the  legal  definition  of  "malice  afore- 
thought." It  is  sufficient  to  say  that,  within  the  principle  of 
all  recognized  definitions,  the  homicide  must,  in  all  ordinary 
cases,  have  been  committed  with  some  degree  of  coolness  and  de- 
liberation, or,  at  least,  under  circumstances  in  which  ordinary 
men,  or  the  average  of  men  recognized  as  peaceable  citizens, 
would  not  be  liable  to  have  their  reason  clouded  or  obscured 
by  passion;  and  the  act  must  be  prompted  by,  or  the  circum- 
stances indicate  that  it  sprung  from,  a  wicked,  depraved  or  ma- 
lignant mind— a  mind  which,  even  in  its  habitual  condition,  and 
when  excited  by  no  provocation  which  would  be  liable  to  give 
undue  control  to  passion  in  ordinary  men,  is  cruel,  wanton, 
or  malignant,  reckless  of  human  life,  or  regardless  of  social 
duty. 

But  if  the  act  of  killing,  though  intentional,  be  committed  un- 
der the  influence  of  passion,  or  in  heat  of  blood,  produced  by 
an  adequate  or  reasonable  provocation,  and  before  a  reasonable 
time  has  elapsed  for  the  blood  to  cool  and  reason  to  resume  its 
habitual  control,  and  is  the  result  of  the  temporary  excitement, 
by  which  the  control  of  reason  was  disturbed,  rather  than  of 
any  wickedness  of  heart  or  cruelty  or  recklessness  of  disposi- 
tion, then  the  law,  out  of  indulgence  to  the  frailty  of  human 
nature,  or,  rather  in  recognition  of  the  laws  upon  which  human 
nature  is  constituted,  very  properly  regards  the  oft'ense  as  of  a 
less  heinous  character  than  murder,  and  gives  it  the  designation 
of  manslaughter. 

To  what  extent  the  passions  must  be  aroused,  and  the  de- 
minion  of  reason  disturbed,  to  reduce  the  offense  from  murder 
to  manslauszhter.  the  cases  are  by  no  means  agreed;  and  any 
rule  which  should  embrace  all  the  cases  that  have  been  decided 
in  reference  to  this  point  would  come  very  near  obliterating,  if 
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it  did  not  ontiroly  obliterate,  all  distinction  between  murder 
and  manslaughter  in  .such  eases.  We  iiuist  therefore  endeavor 
to  discover  the  principle  upon  which  the  question  is  to  be  de- 
termined. It  will  not  do  to  hold  that  iea.son  should  be  entirely 
dethroned,  or  overpowered  by  passion,  so  as  to  destroy  intelli- 
gent volition.  State  v.  Hill,  4  Dev.  &  B.  491 ;  Haile  v.  State, 
1  Swan,  248;  Young  v.  State,  11  Humph.  200.  Such  a  degree 
of  mental  disturbance  would  be  equivalent  to  utter  iusanit}'-, 
and,  if  the  result  of  adequate  provocation,  would  render  the 
perpetrator  morally  innocent.  But  the  law  regards  manslaughter 
as  a  high  grade  of  offense;  as  a  felony.  On  principle,  there- 
fore, the  extent  to  which  the  passions  are  required  to  be  aroused 
and  reason  obscured  must  be  considerably  short  of  this,  and 
never  beyond  that  degree  within  which  ordinary  men  have  the 
power,  and  are  therefore  morally  as  well  a»s  legally  bound,  to 
restrain  their  passions.  It  is  only  on  the  idea  of  a  viohition  of 
this  clear  duty  that  the  act  can  be  held  criminal.  There  are 
many  eases  to  be  found  in  the  books  in  which  this  consideration, 
plain  as  it  would  seem  to  be  in  principle,  appears  to  have  been, 
in  a  great  measure,  overlooked,  and  a  course  of  reasoning  adopt- 
ed which  could  only  be  justified  on  the  supposition  that  the  ques- 
tion was  between  murder  and  excusable  homicide. 

The  principle  involved  in  the  question,  and  which  I  think 
clearly  dedueible  from  the  majority  of  well-considered  cases, 
would  seem  to  suggest  as  the  true  general  rule  that  reason  should, 
at  the  time  of  the  act,  be  disturbed  or  obscured  by  passion  to 
an  extent  which  might  render  ordinary  men,  of  fair  average 
disposition,  liable  to  act  rashly,  or  without  due  deliberation  or 
reflection,  and  from  passion,  rather  thfui  judgment. 

To  the  question,  what  shall  be  considered  in  law  a  reasonable 
or  adequate  provocation,  for  such  stnte  of  mind,  so  as  to  give 
to  a  homicide  committed  imder  its  influence  the  ch;irac''ei-  of 
manslaughter?  on  principle,  the  answer,  as  a  general  rule,  must 
be,  anything  the  natural  tendpncy  of  which  would  be  to  produce 
such  a  state  of  mind  in  ordinary  men,  and  which  the  jury 
are  satisfied  did  produce  it  in  the  ca«e  before  them— not  such  a 
provocation  as  must,  by  the  lav/s  of  the  human  mind,  produce 
such  an  effect  with  the  certainty  that  physical  effects  follow 
from  physical  causes,  for  then  the  individual  could  h:irdly  be 
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held  morally  accountable.  Nor,  on  the  other  hand,  must  the 
provocation,  in  cveiy  case,  be  held  sullicicnt  or  reasonable,  be- 
cause such  a  state  ol"  excitement  ha.s  i'ollowed  from  it;  I'or  then, 
by  habitual  and  lony-eontinued  indulgence  of  evil  passions,  a 
bad  man  might  aeciuire  a  claim  to  mitigation  which  would  not 
be  available  to  better  men,  and  on  account  of  that  very  wicked- 
ness of  heart  which,  in  itself,  constitutes  an  aggravation  both  in 
morals  and  in  law. 

In  determining  whether  the  provocation  Is  sufficient  or  rea- 
sonable, ordinary'  hiunan  nature,  or  the  average  of  men  recog- 
nized as  men  of  fair  average  mind  and  disposition,  should  be 
taken  as  the  standard— unless,  indeed,  the  person  whose  guilt 
is  in  question  be  shown  to  have  some  peculiar  weaknass  of  mind 
or  nifirmity  of  temper,  not  arising  from  wickedness  of  heart  or 
cruelty  of  disposition. 

It  is,  doubtless,  in  one  sense,  the  province  of  the  court  to  de- 
fine what,  in  law,  will  constitute  a  reasonable  or  adequate  provo- 
cation, but  not,  I  think,  in  ordinary  cases,  to  determine  whether 
the  provocation  proved  in  the  particular  case  is  sufficient  or  rea- 
sonable. This  is  essentially  a  question  of  fact,  and  to  be  decided 
with  reference  to  the  peculiar  facts  of  each  particular  case. 
As  a  general  rule,  the  court,  after  informing  the  jury  to  what 
extent  the  passions  must  be  aroused,  and  reason  obscured,  to 
render  the  homicide  manslaughter,  should  inform  them  that  the 
provocation  must  be  one,  the  tendency  of  which  would  be  to  pro- 
duce such  a  degi-ee  of  excitement  and  di.sturbanee  in  the  minds 
of  ordinaiy  men;  and  if  they  should  find  such  provocatiim  from 
the  facts  proved,  and  sliould  further  fintl  that  it  did  produce 
that  efl'ect  in  the  particular  instance,  and  that  the  homicide 
was  the  result  of  such  provocation,  it  would  give  it  the  char- 
acter of  manslaughter.  Besides  the  consideration  that  the  (jucs- 
tion  is  essentially  one  of  fact,  jurors,  from  the  mode  of  their  se- 
lection, coming  from  the  various  cliisses  and  occupations  of  .so- 
ciety, and  conversant  with  the  practical  affairs  of  life,  are.  in 
my  opinion,  much  better  qualified  to  judge  of  the  sufficiency 
and  tendency  of  a  given  provocation,  and  much  more  likely  to 
fix,  with  some  degree  of  accuracy,  the  standard  of  what  consti- 
tutes the  average  of  ordinary  human  nature,   than   the  judge 
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whose  habits  and  course  of  life  give  him  much  less  experience 
of  the  workings  of  passion  in  the  actual  conflicts  of  life. 

The  judge,  it  is  true,  must,  to  some  extent,  assume  to  decide 
upon  the  sufficiency  of  the  alleged  provocation,  when  the  ques- 
tion arises  upon  the  admission  of  testimony ;  and  when  it  is  so 
clear  as  to  admit  of  no  reasonable  doubt,  upon  any  theory,  that 
the  alleged  provocation  could  not  have  had  any  tendency  to  pro- 
duce such  state  of  mind,  in  ordinary  men,  he  may  properly  ex- 
clude the  evidence ;  but,  if  the  alleged  provocation  be  such  as  to 
admit  of  any  reasonable  doubt,  whether  it  might  not  have  had 
such  tendency,  it  is  much  safer,  I  think,  and  more  in  accord- 
ance with  principle,  to  let  the  evidence  go  to  the  jury  under  the 
proper  instructions.  As  already  intimated,  the  question  of  the 
reasonableness  or  adequacy  of  the  provocation  must  depend  upon 
the  facts  of  each  particular  case.  That  can  with  no  propriety 
be  called  a  rule  (or  a  question)  of  law  which  must  vary  with, 
and  depend  upon,  the  almost  infinite  variety  of  facts  presented 
by  the  various  cases  as  they  arise.  See  Starkie,  Ev.  (Am.  Ed. 
1860)  pp.  676-680.  The  law  cannot  with  justice  assume,  by 
the  light  of  past  decisions,  to  catalogue  all  the  various  facts 
and  combinations  of  facts  which  shall  be  held  to  constitute  rea- 
sonable or  adequate  provocation.  Scarcely  two  past  cases  can 
be  found  which  are  identical  in  all  their  circumstances,  and 
there  is  no  reason  to  hope  for  greater  uniformity  in  future. 
Provocations  will  be  given  without  reference  to  any  previous 
model,  and  the  passions  they  excite  will  not  consult  the  prece- 
dents. 

The  same  principles  which  govern,  a.s  to  the  extent  to  which 
the  passions  must  be  excited  and  reason  disturbed,  apply  with 
equal  force  to  the  time  during  which  its  continuance  may  be 
recognized  as  a  ground  for  mitigating  the  homicide  to  the  de- 
gree of  manslaughter,  or,  in  other  words,  to  the  question  of  cool- 
ing time.  This,  like  the  provocation  itself,  must  depend  upon 
the  nature  of  man  and  the  laws  of  the  human  mind,  as  well 
as  upon  the  nature  and  circumstances  of  the  provocation,  the 
extent  to  which  the  passions  have  been  aroused,  and  the  fact 
whether  the  injury  inflicted  by  the  provocation  is  more  or  less 
permanent  or  irreparable.  The  passion  excited  by  a  blow  re- 
ceived in  a  sudden  quarrel,  though  perhaps  equally  violent  for 
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the  moment,  would  be  likely  much  sooner  to  subside  than  if 
aroused  by  a  rape  committed  upon  a  sister  or  a  daughter,  or 
the  discovery  of  an  adulterous  intercourse  with  a  wife ;  and  no 
two  cases  of  the  latter  kind  would  be  likely  to  be  identical  in  all 
their  circumstances  of  provocation.  No  precise  time,  therefore, 
in  hours  or  minutes,  can  be  laid  doA\'n  by  the  court,  as  a  rule 
of  law,  within  which  the  passion  must  be  held  to  have  subsided 
and  reason  to  have  resumed  its  control,  without  setting  at  defi- 
ance the  laws  of  man's  nature,  and  ignoring  the  very  principle 
on  which  provocation  and  passion  are  allowed  to  be  shown,  at 
all,  in  mitigation  of  the  offense.  The  question  is  one  of  rea- 
sonable time,  depending  upon  all  the  circumstances  of  the  par- 
ticular case;  and  where  the  law  has  not  defined,  and  cannot 
without  gross  injustice  define,  the  precise  time  which  shall  be 
deemed  reasonable,  as  it  has  with  respect  to  notice  of  the  dis- 
honor of  commercial  paper.  In  such  case,  where  the  law  has 
defined  what  shall  be  reasonable  time,  the  question  of  such  rea- 
sonable time,  the  facts  being  found  by  the  jury,  is  one  of  law 
for  the  court,  but  in  all  other  cases  it  is  a  question,  of  fact  for 
the  jury;  and  the  court  cannot  take  it  from  the  jury,  by  as- 
suming to  decide  it  as  a  question  of  law,  without  confounding  the 
respective  provinces  of  the  court  and  jury.  Starkie,  Ev.  (Am. 
Ed.  1860)  pp.  768,  769,  774,  775.  In  Rex  v.  Hayward,  6  Car. 
&  P.  157,  and  Rex  v.  Lynch,  5  Car.  &  P.  324,  this  question  of 
reasonable  cooling  time  was  expressly  held  to  be  a  question  of 
fact  for  the  jury.  And  see  Whart.  Cr.  Law  (4th  Ed.),  §  990, 
and  cases  cited.  I  am  aware  there  are  many  cases  in  which  it 
has  been  held  a  question  of  law,  but  I  can  .see  no  principle  on 
which  such  a  rule  can  rest.  The  court  should,  I  think,  define  to 
the  jury  the  principles  upon  which  the  question  is  to  be  decided, 
and  leave  them  to  determine  whether  the  time  was  reasonable, 
under  all  the  circumstances  of  the  particular  case.  I  do  not 
mean  to  say  that  the  time  may  not  be  so  great  as  to  enable  the 
court  to  determine  that  it  is  sufficient  for  the  passion  to  have 
cooled,  or  so  to  instruct  the  jury,  without  error;  but  the  case 
should  be  very  clear.  And  in  cases  of  applications  for  a  new 
trial,  depending  upon  the  discretion  of  the  court,  the  question 
may  very  properly  be  considered  by  the  court. 

It  remains  only  to  apply  these  principles  to  the  present  case. 
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The  proposed  evidence,  in  connection  with  what  had  already- 
been  given,  would  have  tended  strongly  to  show  the  commission 
of  adultery  by  Hunt  with  the  prisoner's  wife,  within,  half  an 
hour  before  the  assault ;  that  the  prisoner  saw  them  going  to 
the  woods  together,  under  circumstances  calculated  strongly  to 
impress  upon  his  mind  the  belief  of  the  adulterous  purpose; 
that  he  followed  after  them  to  the  woods;  that  Hunt  and  the 
prisoner's  wife  were,  not  long  after,  seen  coming  from  the  woods; 
and  that  the  prisoner  followed  them,  and  went  in  hot  pursuit 
after  Hunt  to  the  saloon,  and  was  informed  by  a  friend  on  the 
way  that  they  had  committed  adultery  the  day  before  in  the 
woods.  I  cannot  resist  the  conviction  that  this  would  have  been 
sufficient  evidence  of  provocation  to  go  to  the  jury,  and  from 
which,  when,  taken  in  connection  with  the  excitement  and  "great 
perspiration"  exhibited  on  entering  the  saloon,  the  hasty  man- 
ner in  which  he  approached  and  fired  the  pistol  at  Hunt,  it  would 
have  been  competent  for  the  jury  to  find  that  the  act  was  com- 
mitted in  consequence  of  the  passion  excited  by  the  provoca- 
tion, and  in  a  .state  of  mind  which,  within  the  principle  already 
explained,  would  have  given  to  the  homicide,  had  death  en- 
sued, the  character  of  manslaughter  only.  In  holding  otherwise 
the  court  below  was  doubtless  guided  by  those  eases  in  which 
courts  have  arbitrarily  assumed  to  take  the  question  from  the 
jury,  and  to  decide  upon  the  facts,  or  some  particular  fact,  of 
th3  case,  whether  a  sufficient  provocation  had  been  shown,  and 
what  was  a  reasonable  time  for  cooling.     *     *     * 

The  judgment  should  be  reversed,  and  a  new  trial  granted. 


STATE  V.  HARDIE. 

47  Iowa,  647.    1878. 

The  defendant  was  indicted  for  murder  in  the  second  degree. 
He  was  convicted  of  the  crime  of  manslaughter,  and  sentenced 
to  the  penitentiary  for  one  year.  The  facts  of  the  case  appear 
in  the  opinion. 

l?OTiiROCK,  Cii.  J.  It  appears  from  the  evidence  that  the 
defendant   was  a  boarder  in  the   family   of   one   Gantz,   who 
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}.•;  his  brothor-in-law.  On  the  day  of  tho  homicide  defendant  was 
LUgaged  in  varnishing  furniture.  Mrs.  Sutfen,  a  neighbor,  calhid 
at  the  house,  and  after  some  friendly  coiiVL-i-sation  she  went  into 
the  kitchen.  \Vhen  she  came  back  defi-ndaut  picked  up  a  tack 
hammer  and  struck  on  the  door.  She  said,  "My  God,  I  thought 
it  was  a  revolver."  A  short  time  afterwards  she  went  into  the 
yard  to  get  a  kitten.  Defendant  said  he  would  frighten  her 
with  the  revolver  as  she  came  in.  lie  took  a  revolver  from  a 
st.'ind  drawer  and  went  out  of  the  room,  and  was  in  the  kitchen 
when  the  revolver  was  discharged.  lie  immediately  came  in 
and  said  to  Mrs.  Gantz,  his  sister,  "My  God,  Hannah,  come  and 
see  what  I  have  done."  His  sister  went  out  and  found  Mrs. 
Sutfen  lying  on  the  sidewalk  at  the  side  of  the  house,  with  a 
gunshot  wound  in  the  head,  and  in  a  dying  condition.  A  phy- 
sician was  immediately  called  and  made  an  examination  of  the 
deceased,  took  the  revolver  from  the  defendant,  and  informed 
him  that  nothing  could  be  done  for  the  deceased,  whereupon 
the  defendant  became  violent,  said  the  shot  was  accidental,  and 
exclaimed  several  times  that  he  would  kill  himself.  It  become 
necessary  to  secure  him,  which  was  done  by  tying  him  with 
I'opes. 

The  revolver  had  been  in  the  house  for  about  five  years.  It 
was  found  by  Gantz  in  the  road.  There  was  one  load  in  it  when 
found.  Some  six  months  after  it  was  found  Gantz  tried  to 
shoot  the  load  from  it  and  it  would  not  go  off.  He  tried  to 
punch  the  load  out,  but  could  not  move  it.  He  then  laid  it 
away,  thinking  it  was  harmless.  The  defendant  was  about 
the  house  and  knew  the  condition  of  the  revolver.  Upon  one 
occasion  Gantz  said  he  would  try  to  kill  a  cat  with  the 
revolver.  Defendant  being  present  said  he  would  not  be 
afraid  to  allow  it  to  be  snapped  at  him  all  day.  The  revolver 
remained  in  the  same  condition  that  it  was  when  found,  no  other 
load  having  been  put  into  it,  and  it  was  considered  by  the  family 
as  well  as  defendant  as  entirely  harmless. 

The  foregoing  is  the  substance  of  all  the  evidence. 

The  State  did  not  claim  that  the  defendant  was  guilty  of 
murder,  but  that  he  was  guilty  of  manslaughter  because  of 
criminal   carelessness.     The   defendant  insisted   that  there  was 
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no  such  carelessness  as  to  render  the  act  criminal,  and  that 
it  was  homicide  by  misadventure,  and  therefore  excusable. 

The  court  instructed  the  jury  as  follows:  "5.  And  on  the 
charge  of  manslaughter,  I  instruct  you  that  if  the  defendant 
used  a  deadly  and  dangerous  weapon,  in  a  careless  and  reckless 
manner,  by  reason  of  which  instrument  so  used  he  killed  the  de- 
ceased, then  he  is  guilty  of  manslaughter,  although  no  harm  was 
in  fact  intended." 

Other  instructions  of  like  import  were  given,  and  the  ques- 
tion of  criminal  carelessness  was  submitted  to  the  jury,  as  fol- 
lows: "8th.  And  in  this  case  I  submit  to  you  to  find  the  facts 
of  recklessness  and  carelessness  under  the  evidence,  and  if  you 
find  that  the  death  of  the  party  was  occasioned  through  reck- 
lessness and  carelessness  of  the  defendant  then  you  should  con- 
vict him,  and  if  not  you  should  acquit.  And  by  this  I  do  not 
mean  that  defendant  is  to  be  held  to  the  highest  degree  of  care 
and  prudence  in  handling  a  dangerous  and  deadly  weapon,  but 
only  such  care  as  a  reasonably  prudent  man  should  and  ought 
to  use  under  like  circumstances,  and  if  he  did  not  use  such  care 
he  should  be  convicted,  otherwise  he  should  be  acquitted." 

There  can  be  no  doubt  that  the  instructions  given  by  the  court 
embody  the  correct  rule  as  to  criminal  carelessness  in  the  use 
of  a  deadly  weapon.  Counsel  for  defendant  insist  that  the  in- 
structions of  the  court  do  not  go  far  enough,  and  upon  the  trial 
asked  that  the  court  give  to  the  jury  the  following  instruction : 

"3.  Although  the  deceased  came  to  her  death  from  the  dis- 
charge of  a  pistol  in  the  hands  of  the  defendant,  yet  if  the 
defendant  had  good  reason  to  believe,  and  did  believe,  that  the 
pistol  which  caused  her  death  was  not  in  any  manner  dangerous, 
but  was  entirely  harmless,  and  if  he  did  nothing  more  than  a 
man  of  ordinary  prudence  and  caution  might  have  done  under 
like  circumstances,  then  the  jury  should  find  him  not  criminally 
liable  and  should  acquit." 

This  instruction  and  others  of  like  import  were  refused  by 
the  court,  and  we  think  the  ruling  was  correct.  That  the  revol- 
ver was  in  fact  a  deadly  weapon  is  conclasively  shown  by  the 
terrible  tragedy  consequent  upon  defendant's  act  in  firing  it 
off.  If  it  had  been  in  fact  unloaded  no  homicide  would  have 
resulted,  but  the  defendant  would  have  been  justly  censurable 
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for  a  most  reckless  and  iinpnalent  act  in  frighteninf?  a  woman 
by  pretending  that  it  was  loaded,  and  that  he  was  about  to  dis- 
charge it  at  her.  No  jury  would  be  warranted  in  finding  that 
men  of  ordinary  prudence  so  conduct  themselves.  On  the  con- 
trary, such  conduct  is  grossly  reckless  and  reprehensible,  and 
without  palliation  or  excuse.  Human  life  is  not  to  be  sported 
with  by  the  use  of  firearms,  even  though  the  person  using  them 
may  have  good  reason  to  believe  that  the  weapon  used  is  not 
loaded,  or  that  being  loaded  it  will  do  no  injury.  When  per- 
sons engage  in  such  reckless  sport  they  should  be  held  liable 
for  the  consequences  of  their  acts. 

II.  It  is  argued  that  the  evidence  does  not  show  the  defend- 
ant guilty  of  criminal  earelessless,  because  it  does  not  appear 
that  the  defendant  pointed  the  pistol  at  the  deceased,  or  how 
it  happened  to  be  discharged.  The  fact  that  defendant  took 
the  weapon  from  the  drawer  with  the  avowed  purpose  of  fright- 
ening the  decea.sed.  and  w^hile  in  his  hands  it  was  discharged 
with  fatal  effect,  together  with  his  admission  that  he  did  the 
act,  fully  warranted  tb(>  jury  in  finding  that  he  purposely  pointed 
the  pistol  and  discharged  it  at  the  deceased.     Affirmed. 


WELLAR  V.  PEOPLE. 

30  Mich.  16.    1874. 

Error  to  circuit  court,  Saginaw  county. 

Campbell,  J.  Plaintiff  in  error  was  convicted  of  the  murder 
of  Margaret  Campbell  by  personal  violence  committed  on  July 
25,  1873.  They  had  lived  together  for  several  months,  and  on 
the  occasion  of  her  death  she  had  been  out  on  an  errand  of  her 
own  in  the  neighborhood,  and  on  coming  back  into  the  house 
entered  the  front  door  of  the  bar-room,  and  fell,  or  was  knocked 
dowTi,  upon  the  floor.  While  on  the  floor  there  was  evidence 
tending  to  show  that  Wellar  ordered  her  to  get  up,  and  kicked 
her,  and  that  he  drew  her  from  the  bar-room  through  the  dining- 
room  into  a  bed-room,  where  he  left  her,  and  where  she  after- 
wards died.  The  injury  of  which  she  died  was  inflicted  on  her 
left  temple,  and  the  evidence  does  not  seem  to  have  been  clear 
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how  she  received  it,  or  at  what  specific  time.  It  was  claimed  by  the 
prosecution  to  have  been  indicted  by  a  blow  when  she  first  came  in, 
and,  if  not,  then  by  a  blow  or  kick  afterwards.  All  of  the  testi- 
mony is  not  returned,  and  the  principal  questions  arise  out  of 
rulings  which  depend  on  the  assumption  that  the  jury  might  find 
that  her  death  was  caused  by  some  violent  act  of  Wellar  's ;  which 
they  must  have  done  to  convict  him.  There  can  be  no  question 
but  that,  if  she  so  came  to  her  death,  he  was  guilty  of  either  mur- 
der or  manslaughter.  The  complaint  made  against  the  charge 
is  that  a  theory  was  put  to  the  jury  on  which  they  were  instructed 
to  find  as  murder  what  would,  or  at  least  might,  be  manslaughter. 

There  was  no  proof  tending  to  show  the  use  of  any  weapon, 
and,  if  we  may  judge  from  the  charge,  the  prosecution  claimed 
the  fatal  injury  came  from  a  blow  of  Wellar 's  fist,  given  as  she 
entered  the  house.  The  judge  seems  to  have  regarded  it  as 
shown  by  a  preponderance  of  proof  that  the  injury  was  visible 
when  she  was  in  the  bar-room,  and  that  the  principal  dispute 
was  as  to  how  it  was  caused,— whether  by  a  blow,  or  kick,  or  by 
accident.  It  also  appears  that,  if  inflicted  in  that  room,  it  did 
not  produce  insensibility  at  the  time,  if  inflicted  before  the  pris- 
oner dragged  her  into  the  bed-room.  It  does  not  appear  from  the 
case  at  what  hour  she  died. 

It  may  be  proper  to  remark  that,  while  it  is  not  desirable  to  in- 
troduce all  the  testimony  into  a  bill  of  exceptions  in  a  criminal 
case,  it  is  important  to  indicate  in  some  way  the  whole  chain  of 
facts  which  the  evidence  tends  to  prove.  Without  this  we  cannot 
fully  appreciate  the  relations  of  many  of  the  rulings,  or  know 
what  instructions  may  be  necessary  to  be  sent  down  to  the  court 
below.  The  bill  before  us  is  full  upon  some  things,  but  leaves 
out  some  things  which  it  would  have  been  better  to  include. 

Upon  any  of  the  theories  presented,  there  is  no  difficulty  in  see- 
ing that  if  Wellar  killed  the  deceased,  and  if  he  distinctly  intend- 
ed to  kill  her,  his  crime  was  murder.  It  is  not  claimed  on  his  be- 
half that  there  was  any  proof  which  could  reduce  the  act  to  man- 
slaughter if  there  was  a  specific  design  to  take  life.  Upon  this 
the  charge  was  full  and  pointed,  and  is  not  complained  of.  There 
was  no  claim  that  he  had  been  provoked  in  such  a  way  or  to  such 
an  extent  as  to  mitigate  intentional  slaying  to  anything  below  one 
of  the  degrees  of  murder. 
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But  it  is  claimed  tliat  although  the  injury  given  was  fatal,  yet, 
if  not  intended  to  produce  any  such  results,  it  was  of  such  a  char- 
acter that  the  jury  might,  and  properly  should,  have  considered 
it  as  resting  on  different  grounds  from  those  which  determine 
responsibility  for  acts  done  with  deadly  weapons  used  in  a  way 
likely  to  produce  dangerous  consequences.  But  the  charge  of  the 
court  did  not  permit  them  to  take  that  view. 

It  will  be  found,  by  careful  inspection  of  the  charge,  that  the 
court  specifically  instructed  the  jury  that,  if  "Wellar  committed 
the  homicide  at  all,  it  would  be  murder,  and  not  manslaughter, 
unless  it  was  committed  under  such  extreme  provocation  as  is 
recognized  in  the  authorities  as  sufficient  to  reduce  intentional  and 
voluntary  homicide  committed  with  a  deadly  weapon  to  that  de- 
gree of  crime.  And  in  this  connection  the  charge  further  given, 
that,  if  the  intent  of  the  respondent  was  to  commit  bodily  harm, 
he  was  responsible  for  the  result,  because  he  acted  wilfully  and 
maliciously  in  doing  the  injurj^  necessarily  led  to  a  conviction  of 
murder,  because  there  was  no  pretense  of  any  provocation  of  that 
kind. 

Manslaughter  is  a  very  serious  felony,  and  may  be  punished 
severely.  The  discretionary  punishment  for  murder  in  the  second 
degree  comes  considerably  short  of  the  maximum  punishment  for 
manslaughter.  But  the  distinction  is  a  vital  one,  resting  chiefly 
on  the  greater  disregard  of  human  life  shown  in  the  higher  crime. 
And.  in  determining  whether  a  person  who  has  killed  another 
without  meaning  to  kill  him  is  guilty  of  murder  or  manslaughter, 
the  nature  and  the  extent  of  the  injury  or  wrong  which  was 
actually  intended  must  usually  be  of  controlling  importance. 

It  is  not  necessary  in  all  cases  that  one  held  for  mui'der  miLst 
have  intended  to  take  the  life  of  the  person  he  slays  by  his  wrong- 
ful act.  It  is  not  always  necessary  that  he  must  have  intended  a 
personal  injury  to  such  person.  But  it  is  necessary  that  the  in- 
tent with  which  he  acted  shall  be  equivalent  in  legal  character  to 
a  criminal  purpose  aimed  against  life.  Generally  the  intent  must 
have  been  to  commit  either  a  specific  felony,  or  at  least  an  act  in- 
voMng  all  the  wickedness  of  a  felony.  And,  if  the  intent  be  di- 
rectly to  produce  a  bodily  injuiy.  it  must  be  such  an  injury  as 
may  be  expected  to  involve  serious  consequences,  either  periling 
life,  or  leading  to  great  bodily  harm.    There  is  no  rule  recognized 
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as  authority  which  will  allow  a  conviction  of  murder  where  a 
fatal  result  was  not  intended,  unless  the  injury  intended  was  one 
of  a  very  serious  character  which  might  naturally  and  commonly 
involve  loss  of  life  or  grievous  mischief.  Every  assault  involves 
bodily  harm.  But  any  doctrine  which  would  hold  every  assail- 
ant as  a  murderer  where  death  follows  his  act,  would  be  barbar- 
ous and  unreasonable. 

The  language  used  in  most  of  the  statutes  on  felonious  assaults 
is,  an  intent  to  do  "grievous  bodily  harm."  Carr.  Sup.  p.  237. 
And  even  such  an  assault,  though  ' '  unlawfully  and  maliciously ' ' 
made,  is  recognized  as  one  where,  if  death  followed,  the  result 
would  not  necessarily  have  been  murder.  Id.  Our  own  statutes 
have  made  no  provision  for  rendering  assaults  felonious,  unless 
committed  with  a  dangerous  weapon,  or  with  an  intent  to  com- 
mit some  felony.    Comp.  Laws,  c.  244. 

In  general,  it  has  been  held  that  where  the  assault  is  not  com- 
mitted with  a  deadly  weapon  the  intent  must  be  clearly  felonious, 
or  the  death  will  subject  only  to  the  charge  of  manslaughter. 

The  presumption  arising  from  the  character  of  the  instrument 
of  violence  is  not  conclusive  in  either  way,  but,  where  such  wea- 
pons are  used  as  do  not  usually  kill,  the  deadly  intent  ought  to  be 
left  in  no  doubt.  There  are  cases  on  record  where  death  by  beat- 
ing and  kicking  has  been  held  to  warrant  a  verdict  of  murder, 
the  murderous  intent  being  found.  But  where  there  was  no  such 
intent  the  ruling  has  been  otherwise.  In  State  v.  McNab,  20  N.  H. 
160,  it  is  held  that,  unless  the  unlawful  act  of  violence  intended 
was  felonious,  the  offense  was  manslaughter.  The  same  doctrine 
is  laid  down  in  State  v.  Smith,  32  Me.  369.  That  is  the  statutory- 
rule  in  New  York  and  in  some  other  states. 

The  willful  use  of  a  deadly  weapon,  without  excuse  or  prov- 
ocation in  such  a  manner  as  to  imperil  life,  is  almost  universally 
recognized  as  showing  a  felonious  intent.  See  2  Bish.  Cr.  Law, 
§§  680,  681.  But,  where  the  weapon  or  implement  used  is  not 
one  likely  to  kill  or  to  maim,  the  killing  is  held  to  be  manslaughter, 
imless  there  is  an  actual  intent  which  shows  a  felonious  purpose. 
See  Turner's  Case,  1  Ld.  Raym.  143,  where  a  servant  was  hit  on 
the  head  with  a  clog;  State  v.  Jarrott,  1  Ired.  76,  where  the  blow 
was  with  a  hickory  stick ;  Holly  v.  State,  10  Humph.  141,  where  a 
boy  threw  a  stone ;  Rex  v.  Kelly,  1  Moody,  Cr.  Cas.  113,  where  it 
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was  uncertain  whether  a  person  was  killed  by  a  blow  with  the 
fist,  which  threw  him  on  a  brick,  or  by  a  blow  from  a  brick,  and 
the  court  held  it  a  clear  case  of  manslaughter.  In  Darry  v.  Peo- 
ple, 10  N.  Y.  120,  the  distinctions  are  mentioned  and  relied  upon, 
and  in  the  opinion  of  Parker,  J.,  there  are  some  remarks  very  ap- 
plicable. In  the  case  of  Com.  v.  Webster,  5  Cush.  295,  the  rulings 
of  which  have  been  regarded  as  going  beyond  law,  in  severity, 
this  question  is  dealt  with  in  accordance  with  the  same  views,  and 
quotations  are  given  from  East  to  the  same  purport. 

The  case  of  death  in  a  prize  fight  is  one  of  the  commonest  il- 
lustrations of  manslaughter,  where  there  is  a  deliberate  arrange- 
ment to  fight,  and  where  great  violence  is  always  to  be  expected, 
from  the  strength  of  the  parties,  and  the  purpose  of  fighting  till 
one  or  the  other  is  unable  to  continue  the  contest.  A  duel  with 
deadly  weapons  renders  every  killing  murder ;  but  a  fight  without 
weapons,  or  with  weapons  not  deadly,  leads  only  to  manslaughter, 
unless  death  is  intended.  1  East,  P.  C.  270;  Murphy's  Case,  6 
Car.  &  P.  103;  Hargrave's  Case,  5  Car.  &  P.  170. 

The  case  of  Com.  v.  Fox,  7  Gray,  585,  is  one  resembling  the 
present  in  several  respects,  in  which  the  offense  was  held  to  be 
manslaughter. 

The  jury  were  sufficiently  and  rightly  charged  upon  the  ex- 
tent of  the  respondent's  liability  for  any  intended  killing.  And 
if  respondent  willfully  and  violently  kicked  the  deceased  in  such 
a  way  as  he  must  have  kno\\Ti  would  endanger  her  life,  and  her 
life  was  destroyed  in  that  way,  an  actual  intention  of  killing 
would  not  be  necessary,  as  in  such  ease  the  death  would  have 
been  a  result  he  might  fairly  be  held  to  regard  as  likely.  But  it 
was  certainly  open  to  him  to  claim  that,  whatever  may  have 
been  the  cause  of  death,  he  did  nothing  which  was  designed  to 
produce  any  serious  or  fatal  mischief,  and  that  the  injury  from 
which  the  deceased  came  to  her  death  was  not  intentionally  aimed 
at  a  vital  spot,  or  one  where  the  consequences  would  be  probably 
or  manifestly  dangerous.  We  have  no  right  to  say  that  there 
was  no  room  for  a  verdict  of  manslaughter,  and  the  effect  of  the 
charge  was  to  deny  this.*  *  * 
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Degrees  of  Murder* 

HOPT  V.  PEOPLE. 

104  U.  S.  631.     1881. 

Mr,  Justice  Gray  delivered  the  opinion  of  the  court. 

The  plaintiff  in  error  was  indicted,  convicted,  and  sentenced 
for  the  crime  of  murder  in  the  first  degree  in  the  District  Court 
of  the  Third  Judicial  District  of  the  Territory  of  Utah,  and 
presented  a  bill  of  exceptions,  which  was  allowed  by  the  presiding 
judge,  and  from  his  judgment  and  sentence  appealed  to  the  Su- 
preme Court  of  the  Territory,  and  that  court  having  affirmed  the 
judgment  and  sentence,  he  sued  out  a  writ  of  error  from  this  court. 
Of  the  various  errors  assigned,  we  have  found  it  necessary  to  con- 
sider two  only. 

The  penal  code  of  Utah  contains  the  following  provisions: 
"Every  murder  perpetrated  by  poison,  lying  in  wait,  or  any  other 
kind  of  wdlful,  deliberate,  malicious,  and  premeditated  killing; 
or  committed  in  the  perpetration,  of,  or  attempt  to  perpetrate,  any 
arson,  rape,  burglary,  or  robbery ;  or  perpetrated  from  a  premedi- 
tated design  imlawfully  and  maliciously  to  effect  the  death  of  any 
other  human  being,  other  than  him  who  is  killed ;  or  perpetrated 
by  any  act  greatly  dangerous  to  the  lives  of  others,  and  evidencing 
a  depraved  mind  regardless  of  human  life,  — is  murder  in  the  first 
degree;  and  any  other  homicide,  committed  under  such  circum- 
stances as  would  have  constituted  murder  at  common  law,  is  mur- 
der in  the  second  degree."  Sect.  89.  "Every  person  guilty  of 
murder  in  the  first  degree  shall  suffer  aeath,  or,  upon  the  recom- 
mendation of  the  jury,  may  be  imprisoned  at  hard  labor  in  the 
penitentiary  for  life,  at  the  discretion  of  the  court ;  and  every  per- 
son guilty  of  murder  in  the  second  degree  shall  be  imprisoned  at 
hard  labor  in  the  penitentiary  for  not  less  than  five  nor  more  than 
fifteen  years."  Sect.  90.  Compiled  Laws  of  Utah  of  1876,  pp. 
585,  586. 

By  the  Utah  Code  of  Criminal  Procedure,  the  charge  of  the 
judge  to  the  jury  at  the  trial  "must  be  reduced  to  writing  before 
it  is  given,  unless  by  the  mutual  consent  of  the  parties  it  is  given 

*Soo  Sec.  1714  et  seq..  Vol.  11,  Cyclopedia  of  Law. 
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orally"  (sect.  257,  el.  7)  ;  the  jury,  upon  retiring  for  deliberation, 
may  take  "with  them  the  written  instructions  given  (sect.  289)  ; 
and  "when  written  charj^es  have  been  presented,  f^'iven,  or  re- 
fused, the  (iuestiou.s  presented  in  such  charges  need  not  be  except- 
ed to  or  embodied  in  a  bill  of  exceptions,  but  the  written  chargas 
or  the  report,  with  the  endorsemei)ts  showing  the  action  of  the 
court,  form  a  part  of  the  record,  and  any  error  in  the  decision  of 
the  court  thereon  may  be  taken  advantage  of  on  appeal,  in  like 
manner  as  if  presented  in  a  bill  of  exceptions."  Sect.  315.  Laws  of 
Utah  of  1878,  pp.  115,  121,  126. 

It  appears  by  the  bill  of  exceptions  that  evidence  wa.s  intro- 
duced at  the  trial  tending  to  show  that  the  defendant  was  in- 
toxicated at  the  time  of  the  alleged  homicide. 

The  defendant's  fifth  request  for  instructions,  which  was  in- 
dorsed "refused"  by  the  judge,  was  as  follows:  "Drunkenness 
is  not  an  excuse  for  crime;  hut  as  in  all  cases  where  a  jury  find 
a  defendant  guilty  of  murder  they  have  to  determine  the  degree 
of  crim^,  it  becomes  necessary  for  them  to  inquire  as  to  the  state 
of  mind  under  which  he  acted,  and  in  the  prosecution  of  such  an 
inquiry  his  condition  as  drunk  or  sober  is  proper  to  be  con- 
sidered, where  the  homicide  is  not  committed  by  means  of  poison, 
lying  in  wait,  or  torture,  or  in  the  perpetration  of  or  attempt  to 
perpetrate  arson,  rape,  robbery,  or  burglary.  The  degree  of  the 
offense  depends  entirely  upon  the  question  whether  the  killing  was 
wilful,  deliberate,  and  premeditated ;  and  upon  that  question  it  is 
proper  for  the  jury  to  consider  evidence  of  intoxication,  if  such 
there  be;  not  upon  the  ground  that  drunkenness  renders  a  crimi- 
nal act  less  criminal,  or  can  be  received  in  extenuation  or  excuse, 
hut  upon  the  ground  that  the  condition  of  the  defendant's  mind 
at  the  time  the  act  was  committed  must  he  inquired  after,  in 
order  to  justly  determine  the  question  as  to  whether  his  mind  was 
capable  of  thai  deliberation  or  premeditation  ichich,  according 
as  they  are  absent  or  present,  determine  the  degree  of  the  crime." 

Upon  this  subject  the  judge  gave  only  the  following  written 
instruction:  "A  man  who  voluntarily  puts  himself  in  a  condi- 
tion to  have  no  control  of  his  actions  must  be  held  to  intend  the 
consequences.  The  safety  of  the  community  reciuires  this  rule. 
Intoxication  is  so  easily  counterfeited,  and  when  real  is  so  often 
reported  to  as  a  means  of  nerving  a  person  up  to  the  commission 
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of  some  desperate  act,  and  is  withal  so  inexcusable  in  itself,  that 
law  has  never  recognized  it  as  an  excuse  for  crime. ' ' 

The  instruction  requested  and  refused,  and  the  instruction 
given,  being  matter  of  record  and  subjects  of  appeal  under  the 
provision  of  the  Utah  Code  of  Criminal  Procedure,  sect.  315, 
above  quoted,  their  correctness  is  clearly  open  to  consideration  in 
this  court.    Young  v.  Martin,  8  Wall.  354. 

At  common  law,  indeed,  as  a  general  rule,  voluntary  intoxi- 
cation affords  no  excuse,  justification,  or  extenuation  of  a  crime 
committed  under  its  influence.  United  States  v.  Drew,  5  Mas.  28; 
United  States  v.  McGlue,  1  Curt.  1 ;  Commonwealth  v.  Hawkins, 
3  Gray  (Mass.),  463;  People  v.  Rogers,  18  N.  Y.  9.  But  when  a 
statute  establishing  different  degrees  of  murder  requires  deliber- 
ate premeditation  in  order  to  constitute  murder  in  the  first  de- 
gree, the  question  whether  the  accused  is  in  such  a  condition  of 
mind,  by  reason  of  drunkenness  or  otherwise,  as  to  be  capable  of 
deliberate  premeditation,  necessarily  becomes  a  material  subject  of 
consideration  by  the  jury.  The  law  has  been  repeatedly  so  ruled 
in  the  Supreme  Judicial  Court  of  Massachusetts  in  cases  tried  be- 
fore a  full  court,  one  of  which  is  reported  upon  other  points, 
(Commonwealth  v.  Dorsey,  103  Mass.  412)  ;  and  in  well-consider- 
ed cases  in  courts  of  other  States.  Pirtle  v.  State,  9  Humph. 
(Term.  663;  Haile  v.  State,  11  id.  154;  Kelly  v.  Commonwealth, 
1  Grant  (Pa.),  Cas.  484;  Keenan  v.  Commonwealth,  44  Pa.  St.  55; 
Jones  v.  Commonwealth,  75  id.  403;  People  v.  Belencia,  21  Cal. 
544 ;  People  v.  Williams,  43  id.  344 ;  State  v.  Johnson,  40  Conn. 
136,  and  41  id.  584;  Pigman  v.  State  of  Ohio,  14  Ohio,  555,  557. 
And  the  same  rule  is  expressly  enacted  in  the  Penal  Code  of  Utah, 
sect.  20 :  "  No  act  committed  by  a  person  while  in  a  state  of  vol- 
untary intoxication  is  less  criminal  by  reason  of  his  having  been 
in  such  condition.  But  whenever,  the  actual  existence  of  any 
particular  purpose,  motive,  or  intent  is  a  necessary  element  to  con- 
stitute any  particular  species  or  degree  of  crime,  the  jury  may 
take  into  consideration  the  fact  that  the  accused  was  intoxicated 
at  the  time,  in  determining  the  purpose,  motive,  or  intent  with 
which  he  committed  the  act."  Compiled  Laws  of  Utah  of  1876, 
pp.  568,  569. 

The  instruction  requested  by  the  defendant  clearly  and  accu- 
rately stated  the  law  applicable  to  the  case;  and  the  refusal  to 
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give  that  instruction,  taken  in  connectiun  with  the  unqualified 
instruction  actually  given,  necessarily  prejudiced  him  with  the 
jury. 

One  other  error  assigned  presents  a  question  of  practice  of 
such  importance  that  it  is  proper  to  express  an  opinion  upon  it, 
in  order  to  prevent  a  repetition  of  the  error  upon  another  trial. 

By  the  provisions  of  the  Utah  Code  of  Criminal  Procedure, 
already  referred  to,  the  charge  of  the  judge  to  the  jury  at  the 
trial  must  be  reduced  to  writing  before  it  is  given,  unless  the 
parties  consent  to  its  being  given  orally;  and  the  written  charges 
or  instructions  form  part  of  the  record,  may  be  taken  by  the  jury 
on  retiring  for  deliberation,  and  are  subjects  of  appeal.  The 
object  of  these  provisions  is  to  require  all  the  instructions  given 
by  the  judge  to  the  jury  to  be  reduced  to  writing  and  recorded, 
so  that  neither  the  jury,  in  deliberating  upon  the  case,  nor  a  court 
of  error,  upon  exceptions  or  appeal,  can  have  any  doubt  what 
those  instructions  were;  and  the  giving,  without  the  defendant's 
consent,  of  charges  or  instructions  to  the  jury,  which  are  not  so 
reduced  to  writing  and  recorded,  is  error.  Feriter  v.  State,  33 
Ind.  283;  State  of  Missouri  v.  Cooper,  45  Mo.  64;  People  v.  San- 
ford,  43  Cal.  29 ;  Gile  v.  People,  1  Col.  60 ;  State  v.  Potter,  15 
Kan.  302. 

The  bill  of  exceptions  shows  that  the  presiding  judge,  after 
giving  to  the  jury  an  instruction  requested  in  writing  bj'-  the 
defendant  upon  the  general  burden  of  proof,  proceeded  of  his 
own  motion,  and  without  the  defendant's  consent,  to  read  from 
a  printed  book  an  instruction  which  was  not  reduced  to  writing, 
nor  filed  with  the  other  instructions  in  the  case,  but  was  referred 
to  in  writing  in  these  words  only :  ' '  Follow  this  from  IMagazine 
American  Law  Regi.ster,  July,  1868,  page  559;"  and  that  to  the 
instruction  so  given  an  exception  was  taken  and  allowed. 

This  was  a  clear  disregard  of  the  provisions  of  the  statute.  The 
instruction  was  not  reduced  to  writing,  filed,  and  made  part  of  the 
record,  as  the  statute  required.  If  the  book  was  not  given  to 
the  jury  when  they  retired  for  deliberation,  they  did  not  have 
with  them  the  whole  of  the  instructions  of  the  judge,  as  the  stat- 
ute contemplated.  If  they  were  permitted  to  take  the  book  with 
them  without  the  defendant's  consent,  that  would  of  itself  be 
ground  for  exception.     Merrill  v.  Nary,  10  Allen  (^lass.),  416. 
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For  these  reasons,  the  judgment  must  be  re\t.rsed,  and  the  case 
remanded  with  instructions  to  set  aside  the  verdict  and  order  a 

NEW  TRLVL, 


Manslaughter — Voluntary  and  Involuntary* 

STATE  V.  HILL. 
•i  Dev.  &  B.  491.    Supreme  Court  of  North  Carolina.    1839. 

The  prisoner  was  indicted  for  murder  at  Wake,  on  the  last 
circuit,  before  his  honor,  Judge  Saunders. 

On  the  trial,  several  witnesses  were  examined,  whose  testimony 
was,  substantially,  as  follows :  The  deceased  and  the  prisoner  had, 
for  the  last  twelve  months,  been  upon  bad  terms ;  had  had  several 
disputes,  and  on  one  occasion  a  rencounter,  in  which  both  parties 
drew  their  knives.  The  prisoner,  during  the  last  summer,  had 
said  that  unless  the  deceased  quit  troubling  him  he  would  take  his 
life.  On  the  week  before  the  aft'air  the  prisoner  had  procured  a 
knife  twelve  inches  in  length,  and  said  he  expected  yet  to  kill 
some  person  with  it.  On  Saturday,  the  28th  of  September,  the 
prisoner  went  to  the  house  of  one  Edwards,  much  intoxicated,  and 
slept  for  some  hours.  On  the  same  day  the  deceased  went  to  the 
same  place,  also  intoxicated.  Something  was  said  about  shooting, 
and  the  deceased  applied  to  the  prisoner,  as  well  as  to  others,  to 
borrow  money,  which  the  prisoner  refused.  They  were  in  a  room 
to  themselves,  when  the  deceased  passed  through  another  room, 
the  prisoner  following,  and  both  having  their  knives  drawn,  which 
however,  they  put  up,  not  evincing,  as  the  witness  thought,  any 
dispo.sition  to  use  them.  Both  parties  shortly  after  this  went  out 
at  the  side  door  of  the  house,  the  deceased  first,  and  the  prisoner 
followii]g  after.  Shortly  afterwards  the  deceased  was  seen  go- 
ing into  the  house  at  the  end  door,  when  the  prisoner  caught 
hold  of  his  waistcoat,  and  pulled  him  back,  and  said,  "Let  us 
talk  it  over,"  to  which  the  deceased  made  no  reply  that  could  be 
heard.  The  prisoner  then  struck  him,  upon  which  the  deceased 
pulled  out  his  knife,  as  one  of  the  witnesses  thought,  open,  and 

♦See  Sec-.  171<»  ct  srq..  Vol.  11,  Cyclopodia  of  Law. 
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gavL'  three  cuts,  one  lightly  across  the  prisoner's  arm,  and  the 
others  pretty  severely  in  the  abdomen,  the  prisoner  giving  back 
and  pushing  the  deceased  from  him.  The  prisoner  then  jumped 
oft",  pulled  out  his  knife  and  opened  it,  exclaiming  "Damn  him! 
he  has  killed  me,  and  I  will  kill  him,  if  I  can."  He  then  ad- 
vanced five  or  six  steps,  and  gave  a  thrust  with  great  force, 
which  proved  fatal,  the  deceased  dying  the  next  day.  The  whole 
transaction  occurred  in  a  few  minutes.  The  witnesses  differed 
as  to  the  position  of  the  deceased  at  the  time  he  was  stabbed ; 
but  all  of  them  concurred  in  saying  that  he  was  standing  still, 
and  manifesting  no  inclination  to  pursue  the  prisoner  or  to  re- 
new the  combat.  The  deceased  was  upwards  of  forty  years  of 
age,  and  a  turbulent  man ;  the  prisoner  was  about  twenty-three 
years  of  age,  of  equal  manhood  with  the  deceased;  and  both 
were  addicted  to  intoxication.  The  cause  was  submitted  to 
the  jury,  on  the  Thursday  of  court,  as  a  case  either  of  ex- 
cusable homicide,  murder,  or  manslaughter.  The  jury,  being 
unable  to  agree,  asked  for  further  instructions  as  to  the  law, 
when,  his  honor  gave  the  following  in  writing: 

"Excusable  homicide.  If  the  prisoner  brought  on  the  aflt'ray 
by  making  the  first  attack,  he  was  bound,  not  only  to  have  ceased 
the  combat,  but  to  have  u.sed  every  means  in  his  power,  short  of 
taking  away  the  life  of  the  deceased,  such  as  retreating,  imless 
the  attack  on  him  had  been  so  fierce  that  a  retreat  would  have 
increased  his  danger. 

"Murder.  A  killing  with  malice,  without  any  just  cause  or 
excuse. 

"First.  If  the  prisoner  sought  the  provocation,  by  giving  the 
first  blow,  in  order  to  afford  him  a  pretence  for  wreaking  his 
vengeance,  or  with  the  design  of  using  his  knife,  it  is  a  case  of 
murder. 

"Secondly.  If  the  prisoner  gave  the  first  blow%  and  was  then 
cut  by  the  deceased,  although  he  may  have  been  agitated  by  re- 
sentment and  anger,  yet  if  the  jury  collect  from  w^hat  he  said 
and  did,  when  or  just  before  he  gave  the  mortal  blow,  that,  in 
fact  he  was  possessed  of  deliberation  and  reflection,  so  as  to 
be  sensible  of  what  he  was  then  about  to  do,  and  intentionally 
did  the  act,  it  was  a  case  of  murder. 
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"Manslansrhter.  A  killing  without  malice  express  or  implied, 
and  under  the  influence  of  passion  or  provocation. 

"Should  the  jury  think,  according  to  the  first  proposition, 
thai  the  prisoner  did  not  seek  the  provocation  with  any  view  to 
revenge,  or,  according  to  the  second,  was  not  possessed  of  de- 
liberation and  reflection  at  the  time  he  gave  the  blow,  but  acted 
under  the  influence  of  passion,  excited  by  the  provocation  then 
received,  it  would  be  a  case  of  manslaughter." 

The  jury  returned  the  verdict  of  guilty,  and,  sentence  of 
death  being  pronounced  upon  the  prisoner,  he  appealed. 

Gaston,  J.  From  the  case  which  has  been  stated  by  the 
judge  who  presided  at  the  trial,  and  which  constitutes  a  part 
of  the  record  before  us,  it  appears  that  it  was  not  controverted 
but  that  the  prisoner  had  committed  the  homicide  wherewith 
he  was  charged,  and  that  the  only  question,  was  as  to  the  de- 
gree of  guilt,  which  the  law  attached  to  the  fatal  deed.  Upon 
this  question,  the  jury  doubted,  and  asked  for  specific  instruc- 
tions; and  it  was  to  enable  them  to  come  to  a  correct  conclu- 
sion upon  this  question  that  the  specific  instructions  set  forth 
in  the  case  were  given.  It  is  not  for  us  to  determine  whether 
the  verdict  was  warranted  by  the  evidence,  but  it  is  our  duty  to 
examine  whether  the  law  was  correctly  expounded. 

In  the  investigation  of  this  question,  it  was  necessary  that 
the  jury  should,  in  the  first  place,  ascertain  whether  the  prisoner 
commenced  the  affray  with  a  preconceived  purpose  to  kill  the 
deceased,  or  to  do  him  great  bodily  harm.  For,  if  he  did,  then 
there  was  nothing  in  the  subsequent  occurrences  of  the  transac- 
tion which  could  free  him  from  the  guilt  of  murder.  If  the 
first  assault  was  made  with  this  purpose,  the  malice  of  that 
assault,  notwithstanding  the  violence  with  which  it  was  returned 
by  the  deceased,  communicates  its  character  to  the  last  act  of 
the  prisoner.  It  is  laid  down  as  settled  law  that  if  a  man  as- 
sault another  with  malice  prepense,  even  though  he  should  be 
driven  to  the  wall,  and  kill  him  there  to  save  his  own  life,  he  is 
yet  guilty  of  murder,  in  respect  of  his  first  intent.  1  Hawk. 
P.  C.  c.  11,  §  18,  and  Id.  c.  13,  §  26.  Of  that  part,  therefore, 
of  his  honor's  in.structions  which  in  the  case  is  called  "The  First 
Proposition,"  and  which  declared,  as  a  conclusion  of  law,  that 
the  prisoner  was  guilty  of  murder,  if  the  jury  were  satisfied 
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from  the  evidence  that  the  assault  was  made  by  him  in  order 
to  have  a  pretense  to  kill  the  deceased,  or  to  cut  him  with  the 
knife,  the  prisoner  luus  no  cause  to  complain.  Such  craft,  in- 
deed, would  but  the  more  strongly  indicate  the  heart  fatally 
bent  on  mischief. 

There  was  certainly  evidence  well  deserving  to  be  weighed 
by  the  jury,  in  coming  to  a  correct  conclusion  upon  this 
injury.  But  what  way  that  conclusion,  we  have  not  the  means 
of  knowing.  They  might  have  believed,  notwithstanding  the 
testimony  as  to  antecedent  quarrels,  and  the  recounter  be- 
tween the  parties,  and  in  relation  of  threats  of  vengeance  by  the 
prisoner,  that  the  transaction  which  they  were  then  examining 
sprang  from  the  passion  of  the  moment.  For  certainly  where 
two  persons  have  formerly  fought  on  malice,  and  are  appar- 
ently reconciled,  and  fight  again  on  a  fresh  quarrel,  it  shall 
not  be  intended  that  they  were  moved  by  the  old  grudge,  unless 
it  so  appear  from  the  circumstances  of  the  affair.  1  Hawk.  P. 
C.  c.  13,  §  30.  If,  upon  consideration  of  all  the  evidence,  the 
jury  came  to  the  conclusion  that  the  first  assault  of  the  prisoner 
was  not  of  malice  prepense,  then  the  subsequent  occurrences  de- 
manded their  careful  consideration,  because  upon  these  the  pris- 
oner's guilt  might  be  extenuated  into  manslaughter,  or  excused 
as  a  homicide  in  self-defense. 

So  much  of  the  instructions  given,  upon  this  view  of  the 
case,  as  relates  to  excusable  homicide,  is,  in  our  opinion,  not 
liable  to  exception.  Even  if  the  prisoner  had  not  begun  the 
affray,  but  had  been  assaulted  in  the  first  instance,  and  then 
a  combat  had  ensued,  he  could  not  excuse  hiinself  as  for  a 
killing  in  self-defense,  unless  he  had  (|uitted  the  combat  before 
a  mortal  blow  was  given,  if  the  fierceness  of  his  adversary  per- 
mitted, and  retreated  as  far  as  he  might  with  safety,  and  had 
then  killed  his  adversary  of  necessity,  to  save  his  own  life. 
But  the  remaining  part  of  the  instructions,  and  that  part  which 
may  have  had  a  decisive  influence  upon  the  verdict  is,  in  our 
judgment,  erroneous.  According  to  this,  which  is  laid  down 
as  the  "The  Second  Proposition,"  the  jury  were  instructed 
"that  if  the  prisoner  gave  the  first  blow,  and  was  then  cut  by 
the  deceased,  although  he  might  have  been  agitated  by  excite- 
ment and  anger,  yet  if  they  collected  from  what  he  said  and  did, 
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when  or  just  before  he  gave  the  mortal  blow,  that  in  fact  he  was 
possessed  of  deliberation  and  reflection,  so  as  to  be  sensible  of 
what  he  was  then  about  to  do,  and  did  the  act  intentionally, 
it  was  murder."  This  proposition,  as  we  understand  it,  and 
as  we  must  believe  it  to  have  been  understood  by  the  jury,  we 
are  very  contident  cannot  be  sustained. 

The  proposition  supposed  that  the  first  assault  made  by  the 
prisoner  without  malice,  and  that  the  fatal  wound  was  given 
while  under  the  influence  of  indignation  and  resentment,  ex- 
cited by  the  excessive  violence  with  which  he  had  been  in  turn 
assailed  by  the  deceased;  but  it  refuses  to  the  prisoner  the  in- 
dulgence which  the  law  accords  to  human  infirmity  suddenly 
provoked  into  pas.sion,  if  such  passion  left  to  him  so  much  of 
deliberation  and  reflection  as  to  enable  to  know  that  he  was 
about  to  take,  and  to  intend  to  take,  the  life  of  his  adversary. 
No  doubt  can  be  entertained,  and  it  is  manifest  that  none  was 
entertained,  by  his  honor,  but  that  the  excessive  violence  of 
the  deceased,  immediately  following  upon  the  first  a.ssault,  con- 
stituted what  the  law  deems  a  provocation  sufficient  to  excite 
furious  passion  in  men  of  ordinary  tempers.  The  case  does  not 
state  that  the  first  blow  given  by  the  prisoner  was  such  as  to 
endanger  life,  or  to  threaten  great  bodily  harm,  nor  that  it  was 
immediately  followed  up  by  further  efforts  or  attempts  to  in- 
jure the  deceased.  It  must  be  taken  to  have  been  a  battery 
of  no  very  grievous  kind,  and  it  justified  the  deceased  in  re- 
sorting to  so  much  force  on  his  part  as  was  reasonably  required 
for  his  defense,  and  in  estimating  the  quantum  of  force  which 
might  be  rightfully  thus  used  the  law  will  not  be  scrupuloiLsly 
exact.  But,  when  an  assault  is  returned  with  a  violence  mani- 
festly disproportionate  to  that  of  the  assault,  the  character 
of  the  combat  is  essentially  changed,  and  the  assaulted  becomes 
in  bis  turn  the  assailant.  Such,  according  to  the  case,  was  the 
state  of  this  afif'ray  when  tbe  mortal  wound  was  given.  To 
avenge  a  blow,  the  deceased  attacked  the  prisoner  with  a  knife 
—made  three  cuts  at  him,  and  gave  him  a  severe  wound  in  the 
abdomen.  If  instantly  thereupon,  in  the  transport  of  passion 
thus  excited,  and  without  previous  malice,  the  prisoner  killed 
the  deceased,  it  would  have  been  a  clear  case  of  manslaughter. 
Not  because  the  law  supposes  that  this  passion  made  him  uncon- 


STATE  V.  HILL.  231 

scious  of  what  he  was  about  to  do,  and  stripped  the  act  of  killing 
of  an  intent  to  commit  it,  but  because  it  presumes  that  ptussion 
disturbed  the  sway  of  Reason,  and  made  him  regardless  of  her 
admonitions.  It  does  not  ltx)k  upon  liim  as  temporarily  deprived 
of  intellect,  and  therefore  not  an  accountable  agent,  but  as  one 
in  whom  the  exercise  of  judgment  is  impeded  by  the  violence 
of  excitement,  and  accountable  therefore  as  an  infirm  human 
being.  We  nowhere  find  that  the  passion  which  in  law  rebuts 
the  imputation  of  malice  must  be  so  overpowering  as  for  the 
time  to  shut  out  knowledge  and  destroy  volition.  All  the 
writers  concur  in  representing  this  indulgence  of  the  law  to 
be  a  condescension  to  the  frailty  of  the  human  frame,  which, 
during  the  furor  hrcvis,  renders  a  man  deaf  to  the  voice  of 
reason,  so  that,  although  the  act  done  was  intentional  of  death, 
it  was  not  the  result  of  malignity  of  heart,  but  imputable  to 
human  infirmity. 

The  proper  inquiry  to  have  been  submitted  to  the  jury  on 
this  part  of  the  case  was  whether  a  sufificient  time  had  elapsed 
after  the  prisoner  was  stabbed,  and  before  he  gave  the  mortal 
wound,  for  passion  to  subside,  and  Reason  to  reassume  her  domin- 
ion—for it  is  only  during  the  temporary  dethronement  of  reason 
by  passion  that  this  allowance  is  made  for  man's  frailty.  And, 
in  prosecuting  this  inquiry,  every  part  of  the  conduct  of  the 
prisoner,  as  well  words  as  acts  tending  to  shew  deliberation 
and  coolness  on  the  one  side,  or  continued  anger  and  resentment 
on  the  other,  was  fit  to  be  considered,  in  order  to  conduct  the 
jury  to  a  proper  result. 

The  Attorney-General,  in  his  argument,  refered  to  a  class  of 
cases  which  probably  misled  the  judge  in  laying  down  tlie  propo- 
sition before  us— in  which  circumstances  apparently  unimport- 
ant, but  indicative  of  deliberation,  have  been  thought  to  estab- 
lish malice  and  repel  the  plea  of  human  infirmity.  The  explana- 
tion given  by  the  text  writers  will  shew  that  the  doctrine  in 
these  cases,  although  in  some  respects  analogous  to  that  which 
obtains  in  a  killing  upon  legal  provocation,  is  not  identical  with 
it.  The  genei-al  rule  of  law  is  that  words  of  reproach,  or  con- 
temptuous gastures,  or  the  like  offenses  against  decorum,  are 
not  a  sufficient  provocation  to  free  the  party  killing  from  the 
gruilt  of  murder,  where  he  useth  a  deadly  weapon,  or  mani- 
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fests  an  intention  to  do  great  bodily  harm.  This  rule,  however, 
does  not  obtain  where  because  of  such  insufficient  provocation 
the  parties  become  suddenly  heated,  and  engage  immediately 
in  mortal  combat,  fighting  upon  equal  terms.  But  deliberate 
dueling,  if  death  ensue,  however  fairly  the  combat  may  be  con- 
ducted, is,  in  the  eye  of  the  law,  murder.  The  punctilios  of  false 
honor,  the  law  regards  as  furnishing  no  excuse  for  homicide.  He 
who  deliberately  seeketh  the  blood  of  another,  in  compliance  with 
such  punctilios,  acts  in  open  defiance  of  the  laws  of  God  and  of 
tho  state,  and  with  that  wicked  purpose  which  is  termed  "malice 
aforethought."  While,  therefore,  because  of  presumed  heat  of 
blood,  the  law  extenuates  into  manslaughter  a  killing  upon  such 
sudden  rencounter,  although  proceeding  upon  an  insufficient 
provocation,  it  withholds  this  indulgence  when,  from  the  cir- 
cumstances of  the  case,  it  can  be  collected  that,  not  heated  blood, 
but  a  settled  purpose  to  vindicate  offended  honor,  even  unto 
slaying  in  defiance  of  law,  was  the  actual  motive  which  urged 
on  to  the  combat. 

In  the  conclusion  of  his  instructions,  the  judge  informed 
the  jury  "that  if  they  should  believe,  according  to  the  second 
proposition,  that  the  prisoner  was  not  possessed  of  deliberation 
and  reflection  at  the  time  he  gave  the  mortal  blow,  but  acted 
under  the  influence  of  passion  excited  by  the  provocation  then 
received,  it  would  be  a  case  of  manslaughter."  It  is  manifest 
that,  if  there  was  error  in  the  proposition  which  we  have  been 
examining,  this  general  instruction  did  not  correct  it;  for  the 
jury  were  expressly  referred  to  that  proposition  for  the  legal 
meaning  of  "deliberation  and  reflection,"  and,  according  to 
that  proposition,  there  was  deliberation  and  reflection  "if  the 
prisoner  was  sensible  of  what  he  was  about  to  do,  and  did  the 
act  intentionally." 

Entertaining  a  full  conviction  that  in  this  the  jury  were  mis- 
directed, we  are  of  opinion  that  the  verdict  below  ought  to  be 
set  aside,  and  a  venire  de  novo  awarded.  This  decision  must  be 
certified  to  the  superior  court  of  "Wade,  with  directions  to  pro- 
ceed agreeably  thereto  and  to  the  laws  of  the  state. 

Per  curiam.    Judgment  to  be  reversed. 
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REG  V.  KNOCK. 
14  Cox,  Cr.  Cas.  1.    1877. 

Prisoner  was  indicted  for  the  manslaughter  of  Joseph  Tipper. 

Mr.  Godson  prosecuted.     J.  Underhill  defended  the  prisoner. 

It  was  proved  that  the  prisoner,  being  challenged,  and  at- 
tacked by  the  deceased,  who  had  taken  his  coat  oft"  to  fight,  also 
took  oft'  his  coat  aud  blows  of  the  fists  were  exchanged.  After 
four  or  five  rounds  the  deceased  received  from  the  prisoner  a 
blow  which  killed  him.  The  facts  are  more  particularly  stated  in 
the  summing  up. 

At  the  close  of  the  case  for  prosecution,  Mr.  Underhill  sub- 
mitted that  there  was  no  evidence  for  the  jury.  The  fatal  blow 
must  have  been  given  accidentally  in  defence. 

LiNDLEY,  J.  The  case  is  perhaps  on  the  border  line.  But, 
seeing  that  the  men  fought  four  or  five  rounds,  there  appears 
to  have  been  what  is  called  a  "set-to."  I  think,  therefore,  that 
under  the  circumstances,  the  facts  should  go  to  the  jury. 

Counsel  for  the  prisoner  having  addressed  the  jury, 

LiNDLEY,  J.,  summed  up.  The  prisoner  is  charged  with  man- 
slaughter, which  means  causing  the  death  of  another  without 
lawful  excuse.  If  he  did  so,  he  is  guilty ;  if  he  did  not,  he  is  not 
guilty.  What,  then,  is  lawful  excuse?  The  difficulty  is  in  draw- 
ing the  distinction  between  self-defense  and  fighting.  If  two 
men  fight,  and  one  unfortunately  kills  another,  then,  they  being 
engaged  in  an  unlawful  occupation  or  business,  the  killing  of 
either  by  the  other  is  manslaughter,  even  if  it  be  by  accident, 
and  is  a  crime  in  point  of  law,  although  the  crime  varies  in  de- 
gree of  gravity.  But,  on  the  other  hand,  if  a  man  attacks  me, 
I  am  entitled  to  defend  myself,  and  the  difficulty  arises  in  draw- 
ing the  line  between  mere  self-defence  and  fighting.  The  test 
is  this:  a  man  defending  himself  does  not  want  to  fight,  and 
defends  himself  solely  to  avoid  fighting.  Then,  supposing  a 
man  attacks  me  and  I  defend  myself,  not  intending  or  desiring 
to  fight,  but  still  fighting— in  one  sense— to  defend  myself,  and 
I  knock  him  down  and  thereby  unintentionally  kill  him,  that 
killing  is  accidental.  It  is  for  you  to  draw  the  line.  The  facts 
up  to  a  certain  point  are  not  disputed.     No  doubt  the  deceased 
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came  to  his  death  in  the  course  of  a  struggle  with  the  prisoner, 
and  was  knocked  down  by  the  prisoner,  and  by  reason  of  being 
so  knocked  down  died;  prima  facie,  that  is  unlawful  killing. 
Ne?t,  let  us  consider  whether  the  men  were  fighting  in  the  sense 
I  have  defined,  or  whether  the  prisoner  was  desiring  not  to 
fight.  The  evidence  clearly  shows  that  it  was  the  defendant 
who  provoked  this,  and  it  was  sworn  that  not  only  was  a  chal- 
lenge to  fight  given— not  only  did  they  go  out,  but  both  had 
their  jackets  off.  A  fact  in  favor  of  the  prisoner  is  that  he 
wac  reluctant  indoors  to  fight,  and  expressed  the  same  reluctance 
out  of  doors.  But  they  had  four  or  five  rounds.  That  is  a  cir- 
cumstance which  tends  to  show  that  these  persons  were  really 
fighting  as  di.stinguished  from  mere  resistance  in  self-defense. 
//  you  think  the  prisoner  was  doing  what  was  lawful,  simply 
defending  himself,  find  him  not  guilty;  hut  if  he  was  fighting 
then  he  was  doing  what  was  unlawful,  and  your  verdict  should 
he  against  him. 


Excusable  Homicide* 
POND  V.  PEOPLE. 
8  Mich.  149.     1860. 

Campbell,  J.  The  defense  of  this  case,  as  presented  in  the 
court  below,  was  based  upon  a  claim  that  the  accused  was  only 
chargeable  with  excusable  or  justifiable  homicide.  And  as  most 
of  the  questions  raised  before  us  involve  the  consideration  of 
the  same  subject,  it  may  be  necessary  to  examine  somewhat 
carefully  into  the  rules  which  divide  homicide  into  its  various 
heads,  and  determine  the  character  of  each  act  of  slaying. 

The  facts  are  claimed,  by  the  counsel  for  the  accused,  to  have 
a  tendency  to  establish  the  act  as  innocent  on  various  grounds— 
first,  as  excusable  in  defense  of  himself  or  his  servant;  second, 
as  justifiable  in  repelling  a  riotous  attack,  and,  third,  as  justi- 
fiable in  resisting  a  felony. 


*See  See.  1710,  Vol.  11,  Cyclopedia  of  Law. 


POND  V.  I'EOrLE.  235 

The  first  infjuii-y  necessary  Ls  one  which  applies  equally  to  all 
of  the  grounds  of  defense;  and  is  whether  the  necessity  of  taking 
life,  in  order  to  excuse  or  justify  the  slayer,  must  be  one  arising 
out  of  actual  and  imminent  danger;  or  whether  he  may  act  upon 
a  belief,  arising  from  appearances  which  give  him  reasonable 
cause  for  it,  that  the  danger  is  actual  and  imminent,  although 
he  may  turn  out  to  be  mistaken. 

Human  life  is  not  to  be  lightly  disregarded,  and  the  law  will 
not  permit  it  to  be  destroyed  unless  upon  urgent  occasion.  But 
the  rules  which  nuike  it  excusable  or  justifiable  to  destroy  it  under 
some  circumstances,  are  really  meant  to  insure  its  general  pro- 
tection. They  are  designed  to  prevent  reckless  and  wicked  men 
from  assailing  peaceable  members  of  society,  by  expasing  them 
to  the  danger  of  fatal  resistance  at  the  hands  of  those  whom 
they  wantonly  attack,  and  put  in  peril  or  fear  of  great  injury 
or  death.  And  such  rules,  in  order  to  be  of  any  value,  must  be 
in  some  reasonable  degree  accommodated  to  human  character 
and  necessity.  They  should  not  be  allowed  to  entrap  or  mislead 
those  whose  misfortunes  compel  a  resort  to  tlu'iii. 

\Miere  a  man  charged  with  a  crime  to  be  held  to  a  knowledge 
of  all  facts  precisely  as  they  are,  tliere  could  be  few  cases  in 
which  the  most  innocent  intention  or  honest  zeal  could  justify  or 
excuse  homicide.  The  jury,  by  a  careful  sifting  of  witnesses  on 
both  sides,  in  cool  blood,  and  aided  by  the  comments  of  court 
and  counsel,  may  arrive  at  a  tolerably  just  conclusion  on  the 
circumstances  of  an  assault.  But  the  prisoner,  who  is  to  justify 
himself,  can  hardly  be  expected  to  be  entirely  cool  in  a  deadly 
atit'ray,  or  in  all  cases  to  have  great  courage  or  large  intellect; 
and  can  not  well  see  the  true  meaning  of  all  that  occurs  at  the 
time;  while  he  can  know  nothing  w'hatever  concerning  what  has 
occurred  elsewhere,  or  concerning  the  designs  of  his  assnilants, 
any  more  than  can  be  inferred  from  appearances.  And  the 
law,  while  it  will  not  generally  excuse  mistakes  of  law  (because 
every  man  is  bound  to  know  that),  does  not  hold  men  responsible 
for  a  Ivuowledge  of  facts  unless  their  ienorance  arises  from  fault 
or  negligence. 

A  criminal  intent  is  a  necessary  ingredient  of  everij  crime. 
And  tJierefore  it  is  well  remarked  hy  Bnrov  Pnrl-r  >»  Rcgina  r. 
Thyrboni,  2  C.  &  K.  832.  that  ''as  the  nih  of  Jaw,  fnuiid-ed 
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on  justice  and  reason,  is  that  actus  non  facit  reum  nisi  mens  sit 
rea,  the  guilt  of  the  accused  must  depend  on  the  circumstances 
as  they  appear  to  him."  And  Mr.  Bishop  has  expressed  the 
same  rule  very  clearly,  hy  declaring  that  "in  all  cases  where 
a  party,  without  fault  or  carelessness,  is  misled  concerning  facts, 
and  acts  as  he  would  be  justified  in  doing  if  the  facts  were 
what  he  believed  them  to  be,  he  is  legally  as  he  is  morally  inno- 
cent: 1  Bish.  Cr.  L.,  §  242. 

These  principles  have  always  been  recognized,  and  are  sus- 
tained by  numerous  authorities;  but  they  need  no  vindication, 
and  a  further  citation  would  add  nothing  to  the  clear  and  intelli- 
gible statements  already  referred  to.  And  from  an  examination 
of  some  of  the  charges  given,  we  are  very  much  inclined  to 
bolieve  that  the  court  below  entertained  the  same  views,  at  last 
as  to  some  branches  of  the  defense.  But  as  some  of  the  charges 
actually  given,  and  particularly  those  in  response  to  the  first 
and  second  instructions  requested,  negative  this  rule,  and  the 
jury  upon  those  must  have  been  misled,  we  must  regard  these 
charges  as  erroneous  unless  they  were  inapplicable  to  the  case 
altogether.    Their  applicability  will  be  presently  considered. 

In  order  to  determine  the  materiality  of  the  questions  of  law 
raised,  it  becomes  necessary  to  determine  under  what  circum- 
stances homicide  is  excusable  or  justifiable.  In  doing  this,  it 
will  be  proper  to  advert  merely  to  those  instances  which  may  be 
regarded  as  coming  nearest  to  the  circumstances  of  the  case  be- 
fore us.  The  other  cases  we  are  not  called  upon  to  define  or  con- 
sider ;  and  what  we  say  is  to  be  interpreted  by  the  case  before  us. 

The  only  variety  of  exciLsable  homicide  (as  contradistinguished 
from  justifiable  homicide  at  common  law)  which  we  need  ad- 
vert to,  is  that  which  is  technically  termed  homicide  se  ant  sua 
defendendo,  and  which  embraces  the  defense  of  one's  own  life,  or 
that  of  his  family,  relatives  or  dependents,  within  those  relations 
where  the  law  permits  the  defense  of  others  as  of  one's  self. 
Practically,  so  far  as  punishment  is  concerned,  there  is  no  dis- 
tinction with  us  between  excusable  and  justifiable  homicide ;  but 
a  resort  to  common  law  distinctions  will  nevertheless  be  con- 
venient, in  order  to  illastrate  the  difference  between  the  various 
instances  of  homicide  in  repelling  assaults,  according  as  they 
are  or  are  not  felonious.  Homicide  se  defendendo  was  excusable  at 
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common  law  when  it  occurred  in  a  .sudden  affray,  or  in  repelling 
an  attack  not  made  with  a  felonious  design.  According  to  Mr. 
Hawkins,  it  was  excusable  and  not  justifiable,  because,  occurring 
in  a  (luarrel,  it  generally  assumed  some  fault  on  both  sides: 
Hawk.  P.  C,  B.  1,  Ch.  28,  §  24.  In  these  cases,  the  original 
assault  not  being  with  a  felonious  intent,  and  the  danger  arising 
in  the  heat  of  blood  on  one  or  both  sides,  the  homicide  is  not 
excused  unless  the  slayer  does  all  which  is  reasonably  in  his 
power  to  avoid  the  necessity  of  extreme  resistance,  by  retreat- 
ing where  retreat  is  safe,  or  by  any  other  expedient  which  is  at- 
tainable. He  is  bound,  if  possible,  to  get  out  of  his  adversary's 
way,  and  has  no  right  to  stand  up  and  resist  if  he  can  safely 
retreat  or  escape.  See  2  Bish.  Cr.  L.,  §  §  543  to  552,  560  to 
562,  564  to  568;  People  v.  Sullivan,  3  Seld.  396;  1  Russ.  Cr. 
660  et  seq.  Mr.  Russell  lays  down  the  rule  very  concisely  as 
follows  (p.  661)  :  "The  party  assaulted  must  therefore  flee, 
as  far  as  he  conveniently  can,  either  by  reason  of  some  wall, 
ditch,  or  other  impediment,  or  as  far  as  the  fierceness  of  the 
assault  will  permit  him;  for  it  may  be  so  fierce  as  not  to  allow 
him  to  yield  a  step  without  manifest  danger  of  his  life  or  great 
bodily  harm ;  and  then,  in  his  defense,  he  may  kill  his  a.ssailant 
instantly.  Before  a  person  can  avail  himself  of  the  defense  that 
he  ased  a  weapon  in  defense  of  his  life,  he  must  satisfy  the  jury 
that  the  defense  was  necessary ;  that  he  did  all  he  could  to  avoid 
it;  and  that  it  was  necessary  to  protect  his  own  life,  or  to 
protect  himself  from  such  serious  bodily  harm  as  would  give  him 
a  reasonable  apprehension  that  his  life  was  in  immediate  dan- 
ger. If  he  used  the  weapon,  having  no  other  means  of  resist- 
ance, and  no  means  of  escape,  in  such  case,  if  he  retreated  as  far 
as  he  could,  he  would  be  justified."  A  man  may  defend  his 
family,  his  servants  or  his  master,  whenever  he  may  defend  him- 
self. How  nnich  further  this  mutual  right  exists,  it  is  unnec- 
essary in  this  case  to  consider.  See  2  Bish.  Cr.  Law.,  §  581,  and 
cases  cited;  1  Russ.  Cr.  662;  4  Bl.  Com.  184. 

There  are  many  cui-ious  and  nice  questions  concerning  the 
extent  of  the  right  of  self-defense,  where  the  assailed  party  is 
in  fault.  But  as  neither  Pond  nor  Cull  were  in  any  way  to 
blame  in  bringing  about  the  events  of  Friday  night,  which  led 
to  the  shooting  of  Blanchard,  it  is  not  important  to  examine 
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thorn.  The  danger  to  be  resisted  must  be  to  life,  or  of  serious 
botlily  harm  of  a  permanent  character;  and  it  must  be  unavoid- 
able by  other  means.  Of  course,  we  refer  to  means  within  the 
power  of  the  slayer,  so  far  as  he  is  able  to  judge  from  the  cir- 
cumstances as  they  appear  to  him  at  the  time. 

A  man  is  not,  however,  obliged  to  retreat  if  assaulted  in  his 
dwelling,  but  may  use  such  means  as  are  absolutely  necessary 
to  repel  the  assailant  from  his  house,  or  to  preveyit  his  forcible 
entry,  even  to  the  taking  of  life.  But  here,  as  in  the  other  cases, 
he  must  not  take  life  if  he  can  otherwise  arrest  or  repel  the 
assailant:  2  Bish.  Cr.  L.,  §  569;  3  Greenl.  Ev.,  §  117;  Hawk. 
F.  C,  B.  1,  ch.  28,  §  23.  Where  the  assault  or  breaking  is  fel- 
onious, the  homicide  becomes  justiable,  and  not  merely  excusable. 

The  essential  difference  between  excusable  and  justifiable  homi- 
cide rests  not  merely  in  the  fact  that  at  common  law  the  one 
was  felonious,  although  pardoned  of  course,  while  the  other  was 
innocent.  Those  only  were  justifiable  homicides  where  the  slayer 
was  regarded  as  promoting  justice,  and  performing  a  public 
duty;  and  the  questioii  of  personal  danger  did  not  necessarily 
arise,  although  it  does  generally. 

It  is  held  to  be  the  duty  of  every  man  who  sees  a  felony  at- 
tempted by  violence,  to  prevent  it  if  possible,  and  in  the  perform- 
ance of  this  duty,  which  is  an  active  one,  there  is  a  legal  right  to 
use  all  necessary  means  to  make  the  resistance  effectual.  Where 
a  felonious  act  is  not  of  a  violent  or  forcible  character,  as  in 
picking  pockets,  and  crimes  partaking  of  fraud  rather  than 
force,  there  is  no  necessity,  and,  therefore,  no  justification,  for 
homicide,  unles:s  pos.sibly  in  some  exceptional  cases.  The  rule 
extends  only  to  cases  of  felony,  and  in  those  it  is  lawful  to  re- 
sist force  V.y  force.  If  any  forcible  attempt  is  made,  with  a 
felonious  intent  against  person  or  property,  the  person  resisting 
is  not  oljlised  to  retn^at,  but  may  pur.sue  his  adversary,  if  nec- 
essary, till  he  finds  hiiriself  out  of  danger.  Life  may  not  prop- 
erly be  taken  under  this  rule  where  the  e\il  may  he  prevented 
by  other  mean.s  within  the  power  of  the  person  who  interferes 
against  the  felon.  Reasonabii!  apprehension,  however,  is  suffi- 
cient here,  precisely  as  in  all  other  ca.ses. 

It  has  also  been  laid  down  by  the  authorities,  that  private 
persons  may  forcibly  interfere  to  suppress  a  riot  or  resist  rioters, 
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although  a  riot  is  not  necessarily  a  felony  in  itself.  This  is  owing 
to  the  nature  of  the  oft'ense,  which  reijuires  the  combination  of 
three  or  more  persons,  assembling  together  and  actuaUy  accom- 
plishing some  object  calculated  to  terrify  others.  Private  per- 
sons who  can  not  otherwise  suppress  thcni,  or  defend  themselves 
from  them,  may  justify  homicide  in  killing  them,  as  it  is  their 
right  and  duty  to  aid  in  preserving  the  peace.  And  per- 
haps no  case  can  arise  where  a  feluniuus  attempt  by  a  single 
individual  will  be  as  likely  to  inspire  terror  as  the  turbulent  acts 
of  rioters.  And  a  very  limited  knowledge  of  human  nature  is 
sufficient  to  inform  us,  that  when  men  combine  to  do  an  injury 
to  the  person  or  property  of  others,  of  such  a  nature  as  to  in- 
volve excitement  and  provoke  resistance,  they  are  not  likely  to 
stop  at  half-way  measures,  or  to  scan  closely  the  dividing  line 
between  felonies  and  misdemeanors.  But  when  the  act  they 
meditate  is  in  itself  felonious,  and  of  a  violent  character,  it  is 
manifest  that  strong  measures  will  generally  be  required  for 
their  effectual  suppression,  and  a  man  who  defends  himself,  his 
family  or  his  property,  under  such  circumstances,  is  justified 
in  making  as  complete  a  defense  as  is  necessary. 

When  we  look  at  the  facts  of  this  case,  we  find  very  .strong 
circumstances  to  bring  the  act  of  Pond  within  each  of  the  de- 
fenses we  have  referred  to.  Without  stopping  to  recapitulate 
the  testimony  in  full  or  in  detail,  we  have  these  leading  features 
presented :  Without  any  cause  or  provocation  given  by  Pond,  we 
find  Plant  Robilliard  and  Blanchard  combining  with  an  expressed 
intention  to  do  him  per.sonal  violence.  On  Thursday  evening 
this  gang,  with  from  fifteen  to  twenty  associates,  having  been 
hunting  for  Pond,  foimd  him  at  a  neighbor's,  and.  having  got 
him  out  of  doors,  surrounded  him,  M'hile  Plant  struck  him  with 
his  fist,  and  kicked  him  in  the  breast,  with  insulting  language, 
evidently  designed  to  drawn  him  into  a  fight.  He  escaped  from 
them,  and  ran  away  into  the  woods,  and  succeeded  in.  avoiding 
them  that  night.  That  same  night  they  tore  down  the  door  of 
the  net-house,  where  his  servants  were  asleep,  in  search  of  him, 
and  not  finding  liim  there  went  to  the  house,  the  whole  rabble 
being  with  them,  and  wanted  Pond,  and  expressed  themselves 
determined  to  have  him ;  but  refused  to  tell  his  wife  what  they 
wanted  of  him.     Not  finding  him  there,  they  .started  off  else- 
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where  in  search  of  him.  This  was  between  nine  and  ten  o'clock 
at  night.  About  noon  of  Friday,  Plant  and  Blanchard  met 
Pond,  when  Plant  threatened  again  to  whip  him,  and  then  went 
up  to  him,  told  him  not  to  say  anything,  and  if  he  did  he  would 
give  him  slaps  or  kicks.  Plant  then  took  a  stone  in  his  hand, 
and  threatened  if  Pond  spoke  to  throw  it  at  him.  Pond  said 
nothing,  but  went  home  quietly,  and  Plant  went  off  and  was 
heard  making  other  threats  soon  after.  Friday  night  neither 
Pond  nor  his  family  went  to  bed,  being  in  fear  of  violence.  Be- 
tween one  and  two  o'clock  that  night.  Plant,  Robilliard  and 
Blanchard  went  to  the  net-house,  and  partially  tore  it  down, 
while  Whitney  and  Cull  were  in  it.  They  then  went  to  the 
house  w^here  Pond,  his  wife  and  children  were,  shook  the  door, 
and  said  they  w^anted  Pond.  Pond  concealed  himself  under  the 
bed,  and  his  wife  demanded  what  they  wanted  of  him,  saying 
he  was  not  there,  when  Plant  shook  the  door  again,  and  ordered 
Mrs.  Pond  to  open  it,  saying  they  wanted  to  search  the  house. 
She  refusing,  they  resorted  to  artifice,  asking  for  various  articles 
of  food,  and  objecting  to  receiving  them  except  through  the 
door.  Plant  then  repeatedly  commanded  her  to  open  the  door, 
saying  if  she  did  not,  she  would  regret  it.  On  opening  the  door 
from  six  to  twelve  inches,  by  sliding  a  cord,  to  hand  them  some 
sugar,  which  they  demanded,  they  did  not  take  the  sugar,  but 
Plant  seized  Mrs.  Pond's  arm,  and  squeezed  it  until  she  fainted. 
Not  succeeding  in  getting  into  the  house  they  then  left  for 
Ward's,  and  Pond  went  to  the  house  of  his  brother-in-law,  and 
borrowed  a  bouble-barreled  shot  gun  loaded  with  pigeon  shot, 
and  returned  home.  While  at  Ward's  Blanchard  told  the  latter 
that  they  had  torn  down  part  of  Pond's  net-house,  and  had  left 
the  rest  so  that  when  they  went  back  they  would  have  the  rest 
of  the  fun.  Blanchard  also  said,  ' '  I  want  to  see  Gust  Pond ;  he 
abused  an  Irishman,  and  I  want  to  abuse  him  just  as  bad  as 
he  abused  the  Irishman.  Pond  has  to  be  abused  anyway."  He 
also  said  to  Ward,  "That  is  good  bread,  I  don't  know  but  it 
may  be  the  last  piece  of  bread  I'll  eat."  Plant  also  made 
threats.  A  short  time  after  returning,  they  were  heard  to  say 
they  were  going  back  again;  were  going  to  find  him  and  to 
whip  him,  or  have  the  soul  out  of  him."    It  is  to  be  remarked 
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that  we  have  their  lan^'ua^^e  as  rendered  by  an  interpreter,  who 
was  evidently  illiterate,  or  at  least  incompetent  to  translate 
into  very  jjood  P]nglish,  and  it  is  impossible  for  us  to  determine 
the  exact  force  of  what  was  said. 

The  party  then  went  back  to  Pond's,  and  asked  admittance 
to  search  for  him.  His  wife  refused  to  let  them  in.  They  im- 
mediately went  to  the  net-house,  where  Cull  was  asleep.  Plant 
seized  Cull,  and  pulled  him  out  of  bed  on  the  floor,  and  began 
choking  him.  Cull  demanded  who  it  wa.s,  but  received  no  an- 
swer. Blanchard  and  Robilliard  had  commenced  tearing  down 
the  boards.  Pond  went  to  the  door  and  hallooed,  "Who  is 
tearing  dowTi.  my  net-house?"  to  which  there  was  no  answer, 
The  voices  of  a  woman  and  child  were  heard  crying,  and  the 
woman's  voice  was  heard  twice  to  cry  out  "for  God's  sake!" 
Cull's  voice  was  also  heard  from  the  net-house,  not  speaking, 
but  hallooing  as  if  he  was  in  pain.  Pond  cried  out  loudly, 
"Leave,  or  I'll  shoot."  The  noise  continuing,  he  gave  the  same 
warning  again,  and  in  a  few  seconds  shot  off  one  barrel  of  the 
gun.  Blanchard  was  found  dead  the  next  morning.  Pond 
took  immediate  steps  to  surrender  himself  to  justice. 

A  question  was  raised  whether  the  net-house  was  a  dwelling 
or  a  part  of  the  dwelling  of  Pond.  We  think  it  was.  It  was 
near  the  other  building,  and  was  used  not  only  for  preserving 
the  nets  which  were  used  in  the  ordinary  occupation  of  Pond, 
as  a  fisherman,  but  also  as  a  permanent  dormitorj'  for  his  servants. 
It  w^as  held  in  The  People  v.  Taylor,  2  Mich.,  250,  that  a  fence 
was  not  necessary  to  include  buildings  within  the  curtilage,  if 
within  a  space  no  larger  than  that  usually  occupied  for  the  pur- 
pose of  the  dwelling  and  customary  out-buildings.  It  is  a  very 
common  thing  in  the  newer  parts  of  the  country,  where,  from 
the  nature  of  the  materials  used,  a  large  building  is  not  readily 
made,  to  have  two  or  more  small  buildings,  with  one  or  two  rooms 
in  each,  instead  of  a  large  building  divided  into  apartments. 

We  can  not,  upon  a  consideration  of  the  facts  manifest  from 
the  bill  of  exceptions,  regard  the  charges  asked  by  the  defense 
as  abstract  or  inapplicable  to  the  ease.  It  was  for  the  jury  to 
consider  the  whole  chnin  of  proof;  but  if  they  believed  the  evi- 
dence as  spread  out  uj^on  the  case,  we  feel  constrained  to  say  that 
there  are  very  few  of  the  precedents  which  have  shown  stronger 
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grounds  of  justification  than  those  which  are  found  here.  In- 
stead of  reckless  ferocity,  the  facts  display  a  very  commendable 
moderation. 

Apart  from  its  character  as  a  dwelling,  which  was  denied  by 
the  court  below,  the  attack  upon  the  net-house  for  the  purpose 
of  destroying  it,  was  a  violent  and  forcible  felony.  And  the 
fact  that  it  is  a  statutory  and  not  comomn  law  felony,  does  not, 
in  our  view,  change  its  character.  Rape  and  many  others  of 
the  most  atrocious  felonious  assaults,  are  statutory  felonies  only, 
and  yet  no  one  ever  doubted  the  right  to  resist  them  unto  death. 
And  a  breaking  into  a  house  with  the  design  of  stealing  the 
most  trifling  article,  being  common  law  burglary,  was  likewise 
allowed  to  be  resisted  in  like  manner,  if  necessary.  We  think 
there  is  no  reason  for  making  any  distinctions  between  common 
law  and  statute  felonies  in  this  respect,  if  they  are  forcible  and 
violent.  So  far  as  the  manifest  danger  to  Pond  himself,  and  to 
Cull,  is  concerned,  the  justification  would  fall  within  the  common 
law. 

It  is  claimed  by  the  prisoner's  counsel,  that  we  are  authorized 
to  pronounce  upon  the  case  the  judgment  which  the  facts  war- 
rant. Had  the  facts  spread  out  in  the  bill  of  exceptions  been 
found  as  a  special  verdict  by  the  jury,  this  would  be  true.  But 
as  the  case  stands,  we  can  only  consider  them  as  bearing  upon 
the  instructions  given  or  refused.  The  errors  being  in  the  rul- 
ings, and  not  in  the  record  outside  of  the  bill  of  exceptions,  we 
can  do  nothing  more,  in  reversing  the  judgment,  than  to  order 
a  new  trial.  The  district  judge  has  ruled  upon  the  law  ques- 
tions in  such  a  way  as  to  present  them  all  fairly  as  questions  not 
before  decided  in  this  state.  We  think  there  was  error  in  re- 
quiring the  actual  instead  of  apparent  and  reasonably  founded 
causes  of  apprehen-sion  of  injury;  in  holding  that  the  protection 
01  the  net-house  could  not  be  made  by  using  a  dangerous 
vv'eapon ;  and  that  the  conduct  of  the  assailing  party  was  not 
felonious;  and  also  in  using  language  calculated  to  mislead  the 
jury  upon  the  means  and  extent  of  resistance  justifiable  in  re- 
sisting a  felony. 

We  do  not  deem  it  necessary  to  pass  upon  the  minor  points,  as 
we  do  not  suppose  the  authorities  will  deem  it  important  to  pro- 
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ceed  further,  unless  the  facts  are  very  different  from  those  pre- 
sented. 

The  judgment  below  must  be  reversed,  and  a  new  trial 

GRANTED. 


CAMPBELL  V.  PEOPLE. 

16  III.   17.     1854. 

Error  to  Massac. 

This  cause  was  tried  before  Parrish.  Judge,  at  June  term, 
1854,  of  Massac  circuit  court. 

Caton,  J.  The  plaintiff  in  error,  who  is  a  negro,  was 
indicted  for  the  murder  of  Goodwin  Parker.  The  evi- 
dence in  the  case  tends  very  strongly  to  show  that  the  de- 
ceased made  an  assault  upon  the  prisoner,  and  that  the  homicide 
was  committed  in  neeessaiy  self-defense.  It  appears  that  the 
deceased  and  three  others  went  to  seek  the  prisoner  at  his  fa- 
ther's house,  in  the  nighttime.  The  deceased  went  to  the  door 
of  the  house,  leaving  his  companions  thirty  or  forty  yards  back, 
to  whom  he  was  to  give  warning  if  Campbell  was  in  the  house. 
Shortly  after  the  deceased  went  to  the  door,  he  called  to  the 
others  to  come  on,  and  informed  them  that  the  negro  was  there. 
They  rushed  up.  when  the  deceased  and  the  prisoner  were  seen 
some  distance  from  the  house,  engaged  together,  and  there  the  de- 
ceased was  stabbed,  and  died  in  a  few  minutes.  "When  the  de- 
ceased went  to  the  house,  he  had  a  hatchet  in  his  hands,  which 
was  found  near  the  spot  where  he  was  killed ;  and,  after  the  negro 
was  committed  to  jail,  a  wound  was  observed  upon  his  head 
which  penetrated  to  the  skull,  and  which  appeared  to  have  been 
made  with  a  hatchet,  an  axe,  or  a  hammer.  There  was  no  pre- 
tense that  there  was  any  sort  of  justification  or  legal  cau.se  for 
arresting  or  assaulting  the  prisoner.  Upon  the  trial  the  defense 
offered  to  prove  that  on  that  day,  and  at  other  times  shortly 
before  his  death,  the  deceased  had  made  threats  against  the 
prisoner.  This  evidence  the  court  ruled  out,  and  an  exception 
was  taken.  In  this  the  court  unquestionably  erred,  although  they 
may  never  have  come  to  the  knowledge  of  the  defendant  till  after 
the  homicide  was  committed.     If  the  deceased  had  made  threats 
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against  the  defendant,  it  would  be  a  reasonable  inference  that 
he  sought  him  for  the  purpose  of  executing  those  threats,  and 
thus  they  would  serve  to  characterize  his  conduct  towards  the 
prisoner  at  the  time  of  their  meeting  and  of  the  affray.  If  he 
had  threatened  to  kill,  maim,  or  dangerously  beat  the  defend- 
ant, it  would  be  a  fair  inference,  especially  so  long  as  the  evi- 
dence shows  that  he  had  a  hatchet  in  his  hands,  that  he  had 
attempted  to  accomplish  his  declared  purpose;  and,  if  so,  then 
the  prisoner  was  justified  in  defending  himself,  even  to  the 
taking  of  the  life  of  his  assailant,  if  necessary.  While  the 
threats,  of  themselves,  could  not  have  justified  the  prisoner  in 
assailing  and  killing  the  deceased,  they  might  have  been  of  the 
utmost  importance  in  connection  with  the  other  testimony,  in 
making  out  a  case  of  necessary  self-defense.  The  evidence  of- 
fered was  proper,  and  should  have  been  admitted. 

The  second  instruction,  given  for  the  prosecution,  and  which 
was  excepted  to,  was  as  follows:  "If  the  jury  believe,  from 
the  evidence,  that  the  defendant  was  pursued  by  the  deceased, 
Goodwin  Parker,  and  turned  upon  him,  and  slew  him  with  a 
knife,  or  other  instrument  capable  of  producing  a  like  death, 
when  it  was  not  necessary  for  self-preservation,  or  in  necessary 
self-defense,  or  to  prevent  his  receiving  great  bodily  harm,  al- 
though they  believe  there  was  no  previous  malice  on  the  part 
of  the  defendant  toward  the  deceased,  yet  they  are  bound  to 
find  the  defendant  guilty  of  manslaughter,  and  fix  his  term 
of  confinement  in  the  penitentiary  of  the  .state  at  not  more  than 
eight  years."  This  instruction,  if  not  absolutely  wrong,  was 
at  least  liable  to  miscon.struction,  and  to  be  understood  by  the 
jury  as  depriving  the  defendant  of  the  right  of  self-defense, 
imless  his  danger  was  not  only  apparently  imminent,  but  was 
real  and  positive.  If  so  understood,  the  instruction  was  wrong. 
If  the  defendant  was  pursued  or  assaulted  by  the  deceased  in 
such  a  way  as  to  induce  in  him  a  reasonable  and  well-grounded 
belief  that  he  was  actually  in  danger  of  losing  his  life,  or  suf- 
fering great  bodily  harm,  when  acting  under  the  influence  of 
such  reasonable  apprehension,  he  was  justified  in  defending 
himself,  whether  the  danger  was  real  or  only  apparent.  Actual 
and  positive  danger  is  not  indispensable  to  justify  self-defense. 
If  one  is  assaulted  with  a  sword  in  such  a  way  as  to  indicate 
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an  intent  to  take  his  life,  and  with  an  apparent  ability  to  ac- 
complish such  intent,  he  is  not  bound  to  stop  and  incjuire  whether 
the  sword  is  but  a  lath,  or  whether  the  assault  is  but  a  jest,  be- 
fore he  repels  it  with  the  necessary  force  to  protect  himself 
against  the  threatened  harm.  Or  if  one  is  iussaulted  with  a 
pistol  in  such  a  way  as  to  manifestly  show  a  design  to  slay  him, 
he  may  be  justified  in  killing  his  assailant,  although  it  should 
turn  out  the  pistol  was  not  loaded,  and  the  only  design  was  to 
frighten  him.  Men,  when  threatened  with  danger,  are  obliged 
to  judge  from  appearance,  and  determine  by  the  actual  state 
of  things,  from  the  circumstances  surrounding  them,  at  least 
as  much  as  if  placed  in  other  and  less  exciting  positions;  and 
it  would  be  monstrous  to  say  that,  if  they  act  from  real  and 
honest  conviction,  induced  by  reasonable  evidence,  they  shall 
be  held  responsible  criminally  for  a  mistake  in  the  extent  of 
the  actual  danger,  where  other  reasonable  and  judicious  men 
woxdd  have  been  alike  mistaken.  A  contrary  rule  would  make 
the  law  of  self-defense  a  snare  and  a  delusion.  It  would  be- 
come but  a  mockery  of  the  sacred  right  of  self-preservation. 


Justifiable  Homicide.* 

RENEAU  V.  STATE. 
2  Lea  (Tenn.)  720.    1879. 

From  Jefferson. 

Appeal  in  error  from  circuit  court,  Jefferson  county;  J.  G. 
Rose,  Judge. 

McFarland,  J.  The  prisoner  appeals  from  a  conviction  of 
manslaughter  for  the  killing  of  Vineyard  Thomas.  The  facts 
are  that  Thomas,  the  deceased,  was  arrested  by  the  prisoner, 
who  was  a  constable,  under  a  warrant  charging  an  assault  and 
battery.  Before  the  justice  of  the  peace,  Thomas  pleaded 
guilty,  and  was  adjudged  to  pay  a  fine  and  costs,  and  in  default 


♦See  Sec.  1720,  Vol.  11  Cyclopedia  of  Law.  For  other  cases  on 
"Specific  Crimes"  see  Sees.  1721-1763,  Vol.  11,  Cyclopedia  of  Law,  and 
cases  cited. 
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of  security  was  eommitted  to  jail,  and  in  the  execution  of  a 
mittimus  issued  by  the  justice  for  that  purpose,  the  prisoner 
started  with  Thomas  to  the  county  jail,  accompanied  by  an- 
other person  as  guard.  On  the  route  Thomas  started  to  run 
and  make  his  escape.  Neither  the  prisoner  nor  his  guard  pur- 
sued, but  after  commandmg  Thomas  three  times  to  halt,  and 
not  being  obeyed,  the  prisoner  fired  two  shots  at  Thomas,  one 
of  which  took  effect,  killing  him  almost  instantly.  The  prisoner 
is  shown  to  be  a  man  of  good  character,  and  he  expressed  re- 
gret at  the  result,  saying  that  he  did  not  intend  to  kill  the  de- 
ceased. The  latter  was  of  bad  character  for  violence,  and  had 
threatened  that  he  would  not  submit  to  arrest.  The  law  on  this 
subject,  as  laid  down  by  Mr.  Bishop,  is,  in  substance,  that  an 
officer  having  a  prisoner  in  custody  for  felony,  who  attempts 
escape,  will  be  excused  for  killing  him  if  he  cannot  be  other- 
wise retaken,  but  if  he  can  be  otherwise  retaken  in  any 
case  without  resort  to  such  harsh  measures,  it  will  be  at 
least  manslaughter  to  kill  him.  But  in  cases  where  the 
person  slain  is  arrested  or  held  in  custody  for  a  misde- 
meanor, and  he  fly  or  attempt  to  escape,  it  will  be  murder  in 
the  officer  to  kill  him,  although  he  cannot  be  otherwise  overtaken ; 
yet,  under  some  circumstances,  it  may  be  only  manslaughter, 
as  if  it  appear  that  death  was  not  intended.  2  Bish.  Cr.  Law, 
§§  648,  649.  It  is  considered  better  to  allow  one  guilty  only  of 
a  misdemeanor  to  escape  altogether  than  to  take  his  life.  And 
we  may  add  that  it  may  be  a  question  worthy  of  considera- 
tion whether  the  law  ought  not  to  be  modified  in  respect  to  the 
lower  grade  of  felonies,  especially  in  view  of  the  large  number 
of  crimes  of  this  character  created  by  comparatively  recent 
legislation,  whether  as  to  these  even  escape  would  not  be  better 
than  to  take  life.  The  charge  of  the  judge  in  this  case  was  in 
accord  with  the  law  as  above  stated,  and  the  jury  have  given 
the  prisoner  the  benefit  of  all  doubts,  and  convicted  him  of  the 
lower  grade  of  homicide.  It  is  argued  that  the  offense  for 
which  the  decea.sed  was  arrested  was  in  reality  a  felonious  as- 
sault, and  the  prisoner  had  the  right  to  hold  him  in  custody 
for  this  grade  of  offense,  but  it  clearly  appears  that  the  war- 
rant under  which  he  was  arrested  charged  only  an  assault  and 
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battery,  and  the  judj^nueut  and  mittimus  of  the  justice  only 
committed  him  in  default  of  security  for  fine  and  costs  for 
a  misdemeanor.  We  see  nothing  to  change  the  principle  in 
the  fact  that  the  deceased  had  been  adjudged  to  pay  the  fine 
and  costs  by  the  justice  of  the  peace.  As  to  the  duties  of  the 
officer,  his  duties  were  the  same  whether  he  held  the  prisoner 
in  custody  after  or  before  the  judgment  of  the  justice.  The 
prisoner,  doubtless,  acted  under  the  belief  that  erroneously 
prevails  as  to  the  rights  of  a  public  officer,  that  is,  that  he  may 
lawfully  kill  a  prisoner  if  he  fails  to  obey  his  command  to  halt. 
This  is  a  very  erroneous  and  very  fatal  doctrine,  and  must  be 
corrected.  Officers  should  U7iderstand  that  it  is  their  duty  to 
use  such  means  to  secure  their  prisotiers  as  will  enable  them  to 
hold  them  in  custody  without  resorting  to  the  use  of  firearms 
or  dangerous  weapons,  and  that  they  will  not  be  excused  for 
taking  life  in  any  case  where,  with  diligence  and  caution,  the 
prisoner  could  be  otherwise  held. 

While  the  prisoner  in  this  case  seems  to  have  honestly  en- 
tertained the  opinion  that  his  duty  required  him  to  do  what 
he  did,  and  to  have  acted  entirely  without  malice,  and  while 
he  is  entitled  to  strong  sympathy,  still  we  are  constrained  to 
affirm  the  judgment. 


ERWIN  V.  STATE. 
29  Ohio  St.  186.    1876. 

Error  to  court  of  common  pleas  of  Grallia  county. 

McIlvaine,  J.  It  is  also  claimed  that  the  court  below  erred 
in  charging  the  jury  as  to  the  law  of  self-defense. 

The  case  shows  that  the  defendant  and  the  deceased,  his  son- 
in-law,  resided  upon  lands  belonging  to  the  defendant,  in  dif- 
ferent houses,  situated  a  short  distance  apart.  Between  their 
houses,  but  not  within  the  curtilage  of  either,  there  was  a  corn 
crib  and  shed  suitable  for  the  storage  of  grain  and  farming  im- 
plements. This  building  was  situate  in  a  field  cultivated  by 
the  deceased  as  a  cropper,  and  had  been  used  by  him  for  the 
storage  of  grain,  and  also  by  the  defendant  for  the  storage  of 
his  farming  tools.     A  controversy  arose  between  the  parties  as 
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to  the  right  of  possession  of  the  building.  Shortly  before  the 
homicide,  the  defendant's  tools  had  been  thro\vn  out  of  this 
shed,  and  were  replaced  and  secured  by  chains  and  locks. 
These  chains  were  afterwards  broken.  On  the  day  of  the  homi- 
cide, the  defendant  was  in  the  shed  securing  his  tools,  and  the 
deceased  was  near  his  own  house,  and  close  by,  when  angry 
words  i)assed  between  them;  whereupon  the  deceased,  with  an 
ax  on  his  shoulder,  approached  the  shed  in  a  threatening  man- 
ner, and  when  near  it,  the  defendant  warned  him  not  to  enter. 
Without  heeding  this  warning  the  deceased  advanced  to  the 
eave  of  the  shed,  perhaps  within  striking  distance  of  the  de- 
fendant, when  the  latter  shot  him  with  a  pistol,  inflicting  a 
wound  from  which  death  soon  followed.  Testimony  was  offered 
on  the  trial,  more  or  less  conflicting  as  to  previous  bitter  feel- 
ings between  the  parties;  also  as  to  the  threatening  attitude  of 
the  deceased  at  time  of  the  shooting,  and  as  to  the  defendant's 
facilities  for  retreat  from  the  place  occupied  by  him  at  the  time. 

The  portion  of  the  charge  complained  of  was  as  follows:  **If 
you  find,  from  the  greater  weight  of  the  evidence,  that  the  de- 
fendant was,  at  the  time  the  fatal  shot  was  fired,  in  the  lawful 
pursuit  of  his  business,  and  he  was  attacked  by  the  deceased 
under  circumstances  which  denote  an  intention  to  take  away 
his  life,  or  to  do  him  some  great  bodily  harm,  he  may  lawfully  kill 
his  assailant;  provided  he  use  all  means  in  his  power  otherwise 
to  save  his  own  life  or  to  prevent  the  intended  harm;  such  as 
retreating  as  far  as  he  can  or  disabling  his  adversary  without 
killing  him,  if  it  be  in  his  power.  But  if  the  attack  upon  him 
is  so  sudden,  fierce,  and  violent,  that  a  retreat  would  not  di- 
minish, but  increase,  his  danger,  he  may  kill  his  adversary 
without  retreating;  and  further,  if  you  find,  from  the  evidence, 
that  from  the  character  of  the  attack  there  was  reasonable  ground 
for  the  defendant  to  believe,  and  from  the  evidence  you  find 
the  defendant  did  honestly  believe,  that  his  life  was  about  to 
be  taken,  or  he  was  to  suffer  great  bodily  harm,  and  that  he 
believed  honestly  that  he  would  be  in  equal  danger  by  retreat- 
ing, then,  if  he  took  the  life  of  the  assailant,  he  would  be  ex- 
cused. ' ' 

The  contention,  on  the  part  of  the  plaintiff  in  error,  is  that 
the  court  below  erred  in  the  application  of  the  doctrine  of  "re- 
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treating  to  the  wall."  The  question  here  presented  has  not 
been  decided  in  any  of  our  reported  ea.se.s,  although  it  has  been 
often  raised  and  variously  determined  in  our  nisi  prius  courts. 
It  may  be  said,  indeed,  that  learned  court  and  able  text  writers 
have  left  the  question  in  some  obscurity.  The  true  solution  must 
undoubtedly  be  determined  upon  the  principles  of  the  common 
law;  and  such  is  the  present  state  of  the  authorities,  that  it  seems 
necessary  to  examine  the  books  of  the  law  written  at  a  period 
before  the  apparent  or  real  confusion  had  an  existence. 

When  the  common  law  had  become  a  system  as  nearly  perfect 
as  human  reason  could  make  it,  homicide  sc  defendendo  was  either 
justifiable  or  only  excusable.  This  distinction  was  clearly  rec- 
ognized. In  speaking  of  manslaughter,  Lord  Coke  (3  Inst. 
55)  says:  "Some  be  voluntary,  yet,  being  done  upon  inevitable 
cause,  are  no  felony,  as  if  A,  be  assaulted  by  B.,  and  they 
fight  together,  and  before  any  mortal  blow  be  given,  A.  giveth 
back  until  he  cometh  to  a  hedge,  wall,  or  other  strait,  beyond 
which  he  cannot  passe,  and  then,  in  his  own  defense  and  for 
safeguard  of  his  own  life,  killeth  the  other,  this  is  voluntary, 
and  yet  no  felony;  and  the  jury  that  finde  that  it  was  done 
se  defendendo  ought  to  finde  the  special  matter.  And  yet  such 
a  precious  regard  the  law  hath  of  the  life  of  man,  though  the 
cause  be  inevitable,  that,  at  the  common  law.  he  should  have 
suffered  death,  and  though  the  statute  of  Gloeester  save  his 
life,  yet  he  shall  forfeit  all  his  goods  and  chattels.  *  *  * 
If  A.  assault  B.  so  fiercely  and  violently  and  in  such  manner 
as,  if  B.  should  give  back,  he  should  be  in  danger  of  his  life. 
he  may,  in  this  case,  defende  himselfe ;  and  if,  in  that  defense, 
he  killeth  A.,  it  is  se  drfrndendo."  And  on  page  56,  speaking 
of  the  same  subject,  he  says:  "Some,  without  giving  back  to 
a  wall,  etc.,  or  other  inevitable  cause,  as  if  a  thief  offered  to 
rob  or  murder  B.  either  abroad  or  in  his  hoase.  and  thereupon 
assault  him,  and  B.  defende  himselfe  without  giving  back,  and 
in  his  defense  killeth  the  thiefe,  this  is  no  felony,  for  a  man 
shall  never  give  way  to  a  thiefe,  etc.,  neither  shall  he  forfeit  any- 
thing." 

Sir  Matthew  Hale,  speaking  of  homicide  ex  necessitate  (1 
Hale,  P.  C.  c.  40),  says  that  homicide  in  defense  of  a  man's 
own  life,  which  is  usually  styled  "sr  defendendo,'*  is  of  two 
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kinds:  "(1)  Such  as,  though  it  excuseth  from  death,  yet  it 
excuseth  not  the  forfeiture  of  goods,  nor  is  the  party  to  be 
absolutely  discharged  from  prison,  but  bailed,  and  to  purchase 
his  pardon  of  course.  (2)  Such  as  wholly  acquits  from  all  kinds 
of  forfeiture."  He  defines  homicide  se  defendendo  to  be  "the 
killing  of  another  person  in  the  necessary  defense  of  himself 
against  him  that  assaults  him,"  and  states  the  rule  as  follows: 
"Third.  Regularly  it  is  necessary  that  the  person  that  kills  an- 
other in  his  own  defense  fly  as  far  as  he  may  to  avoid  the  vio- 
lence of  the  assault  before  he  turn  upon  his  assailant;  for  in 
cases  of  hostility  between  two  nations,  it  is  a  reproach  and  piece 
of  cowardice  to  fly  from  an  enemy;  yet  in  the  cases  of  assaults 
and  afl^rays  between  subjects  under  the  same  law,  the  law  owns 
not  any  such  point  of  honor,  because  the  king  and  his  laws 
are  to  be  the  vindices  injuriarum,  and  private  persons  are 
not  trusted  to  take  capital  revenge  one  of  another.  But  this 
hath  some  exceptions:  (1)  In  respect  of  the  person  killing. 
*  *  *  (2)  In  respect  to  the  person  killed.  If  a  thief  as- 
sault a  true  man,  either  abroad  or  in.  his  house,  to  rob  or  kill 
him,  the  true  man  is  not  bound  to  give  back,  but  may  kill  the 
assailant,  and  it  is  not  felony." 

About  a  century  later  (1762),  Mr.  Justice  Foster,  in  his 
admirable  discourse  on  the  law  of  homicide  founded  in  necessity 
(Foster,  Crown  Cas.  c.  3,  p.  273  et  seq.) ,  says:  " Selfe-def ense 
naturally  falleth  under  the  head  of  'homicide  founded  in 
necessity,'  and  may  be  considered  in  two  difl^erent  views.  It  is 
either  that  sort  of  homicide  'se  et  sua  defendendo,'  which  is 
perfectly  innocent  and  justifiable,  or  that  which  is  in  some  mea- 
sure blamable  and  barely  excusable.  The  w^ant  of  attending  to  this 
distinction  hath,  I  believe,  throwTi  some  darloiess  and  confusion 
upon  this  part  of  the  law.  The  writers  on  the  crown  law,  who, 
I  think,  have  not  treated  the  subject  of  selfe-defense  with  due 
precision,  do  not,  in  terms,  make  the  distinction  I  am  aiming 
at;  yet  all  agree  that  there  are  cases  in  which  the  man  may, 
without  retreating,  oppose  force  to  force,  even  to  the  death.  This 
I  call  'justifiable  selfe-defense;'  they,  'justifiable  homicide.' 
They  likewise  agree  that  there  are  cases  in  which  the  defend- 
ant cannot  avail  himself  of  the  plea  of  selfe-defense  without 
showing  that  he  retreated  as  far  as  he  could  with  safety,  and 


ERWIN  V.  STATE.  251 

then,  merely  for  the  preservation  of  his  own  lil'e,  killed  the  as- 
sailant. This  I  call  selfe-defense,  culpable,  but,  through  the 
benignity  of  the  law,  excusable.  In  the  case  of  justifiable  seiie- 
defense,  the  injured  party  may  repel  force  with  force  in  de- 
fense of  his  person,  habitation  or  property,  against  one  who 
manifestly  intendeth  and  endeavoreth,  with  violence  or  sur- 
prise, to  commit  a  known  felony  upon  either.  In  th?se  cases 
he  is  not  obliged  to  retreat,  but  may  pursue  his  adversary  till 
he  findeth  himself  out  of  danger,  and  if,  in  a  conflict  between 
them,  he  happeneth  to  kill,  such  killing  is  justifiable." 

In  1803,  Mr.  East  published  his  excellent  treatise  on  the  Pleas 
of  the  Crown,  and,  on  page  271,  says,  in  speaking  of  homicide 
from  necessity:  "Herein  may  be  considered  (1)  what  sort  of  at- 
tack it  is  lawful  and  justifiable  to  resist,  even  by  the  death  of  the 
assailant,  and  where  the  party  is  without  blame;  (2)  where  such 
killing  is  only  excusable,  or  even  culpable,  and  the  party  is  not 
free  from  blame,"  etc. 

In  relation  to  the  first  sort,  the  author  says :  "  (1)  A  man  may 
repel  force  by  force,  in  defense  of  his  person,  habitation,  or  prop- 
erty, against  one  who  manifestly  intends  and  endeavors,  by  vio- 
lence or  surprise,  to  commit  a  known  felony,  such  as  murder, 
rape,  robbery,  arson,  burglar}-,  and  the  like,  upon  either.  In  these 
cases  he  is  not  obliged  to  retreat,  but  may  pursue  his  adversary 
until  he  has  secured  himself  from  all  danger ;  and  if  he  kill  him  in 
so  doing  it  is  called  justifiable  self-defense;  as,  on  the  other  hand, 
the  killing  by  such  felon  of  any  person  so  lawfully  defending 
himself  will  be  murder.  But  a  bare  fear  of  any  of  these  offenses, 
however  well  grounded,  as  that  another  lies  in  wait  to  take  away 
the  party's  life,  unaccompanied  with  any  overt  act  indicative  of 
such  an  intention,  will  not  warrant  in  killing  that  other  by  way 
of  prevention.    There  must  be  an  actual  danger  at  the  time." 

In  this  connection,  it  is  hardly  necessary  to  add,  much  less  to 
cite  authority  to  show  that  a  homicide,  which  cannot  be  justified 
under  the  foregoing  rules,  cannot  be  excused  unless  the  slayer 
shows  that  before  the  mortal  blow  was  given  he  had  retreated  as 
far  as  he  safely  could;  and  that  he  killed  his  adversary  solely  from 
the  necessity  which  then  existed,  in  order  to  save  himself  from 
immediate  death  or  enorynous  bodihj  harm. 

Shortly  after  the  publication  of  Mr.  East's  treatise,  the  case  of 
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Com.  V.  Selfridge,  a  leading  ease  in  the  United  States,  was  tried 
in  the  supreme  judicial  court  of  Massachusetts,  in  the  year  1806. 
The  charge  by  the  court  below,  as  above  copied,  was  a  substantial 
transcript  of  the  propositions  announced  by  Justice  Parker  in 
his  charge  to  the  jury  in  Selfridge 's  Case  ( Selfridge 's  Trial,  160). 
In  order  to  fully  understand  and  apply  the  doctrine  of  Self- 
ridge's  Case,  it  must  be  observed  that  Justice  Parker  assumed  in 
his  charge  to  the  jury  that  Selfridge  was  not  free  from  blame  in 
provoking  the  assault  from  young  Austin,  for  whose  death  he  was 
upon  trial.  The  deceased  had  taken  upon  himself  the  quarrel  of 
his  father,  whom  the  defendant  had  but  recently  posted.  I  quote 
from  the  charge :  "Who  was  originally  in  the  wrong  it  is  not  for 
me  to  say ;  but  I  feel  constrained  to  say  that  whatever  provocation 
the  defendant  may  have  conceived  to  have  been  given  him,  and 
however  great  the  injury  the  deceased's  father  may  have  done 
him,  he  certainly  proceeded  to  step  too.  far  in  making  the  pub- 
lication which  came  out  in  the  morning  of  his  unhappy  disaster. 
To  call  a  man  a  coward,  liar,  and  scoundrel  in  the  public  news- 
papers, and  to  call  upon  other  printers  to  publish  the  same,  is  not 
justifiable  under  any  circumstances  whatever.  Such  publication 
is  libelous  in  its  very  nature,  as  it  necessarily  excites  to  revenge 
and  ill  blood."  It  also  appears  in  the  case  that  Selfridge  antici- 
pated an  assault  from  some  one  on  account  of  the  publication,  and 
had  armed  himself  with  a  pistol,  with  which  he  shot  the  deceased 
immediately  upon  being  assaulted  with  a  cane.  Such  being  the 
case,  we  do  not  understand  that  the  right  to  defend,  even  unto 
death,  without  retreating,  against  a  felonious  assault,  where  the 
assaulted  party  was  without  fault,  was  intended  to  be  denied  by 
the  learned  judge.  Indeed,  in  the  charge  we  find  the  following : 
"Numerous  authorities,  ancient  and  modern,  have  been  read  to 
you  upon  this  subject  [homicide  se  defendendo,  both  justifiable 
and  excusable].  Were  it  necessary  for  you  to  take  those  books 
with  you,  and  compare  the  different  principles  and  cases  which 
have  been  cited,  your  minds  might  meet  with  some  embarrassment, 
there  being  in  some  instances  an  apparent,  though  in  none  a  real, 
incongruity."  If  anything  further  was  needed  to  show  that  Jus- 
tice Parker  in  his  charge  intended  to  limit  the  duty  of  "retreat- 
ing" to  cases  of  excusable  killing  in  self-defense,  and  did  not  in- 
tend to  extend  the  duty  to  cases  of  justifiable  killing,  it  might  be 
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implied  from  the  fact  that  iii  the  previoiLs  month  he  was  present 
with  all  the  judges  when  Chief  Justice  Parsons  charged  the  grand 
jury  who  indicted  Self  ridge  as  follows:  "A  man  may  repel  force 
by  force  in  defense  of  his  person  against  any  one  who  manifestly 
intends,  or  endeavors  by  violence  or  surprise,  feloniously  to  kill 
him.  And  he  is  not  obliged  to  retreat,  but  may  pursue  his  adver- 
sary until  he  has  secured  himself  from  all  danger;  and  if  he  kill 
him  in  so  doing,  it  is  justifiable  self-defense.  But  a  bare  fear,  how- 
ever well  grounded,  unaccompanied  by  any  overt  act  indicative  of 
such  intention,  will  not  warrant  him  in  killing.  There  must  be  an 
actual  danger  at  the  time.  And  (in  the  language  of  Chief  Justice 
Hale)  it  must  plainly  appear  by  the  circumstances  of  the  case, 
as  the  manner  of  the  assault,  the  weapon,  etc.,  that  his  life  was 
in  imminent  danger;  otherwise  the  killing  of  the  assailant  will 
not  be  justifiable  homicide.  But  if  the  party  killing  had  rea- 
sonable grounds  for  believing  that  the  person  slain  had  a  fe- 
lonious design  against  him,  although  it  should  afterwards  appear 
that  there  was  no  such  design,  it  will  not  be  murder,  but  will  be 
either  manslaughter  or  excusable  homicide,  according  to  the  de- 
gree of  caution  and  the  probable  grounds  for  such  belief.  These 
principles  have  been  recognized  by  the  wisest  and  most  humane 
writers  on  criminal  law." 

By  observing  the  distinction  between  the  justifiable  and  ex- 
cusable homicide  se  defendendo,  as  stated  in  the  authorities  above 
quoted,  much  of  the  discrepancy  in  the  decisions  of  the  courts 
where  the  common  law  prevails  is  made  to  disappear ;  most  of  the 
cases  upon  the  facts  being  such  as  would  only  excuse  the  killing. 

It  is  true,  under  our  constitution,  whether  the  killing  in  self- 
defense  be  justifiable  or  excusable,  there  must  be  an  entire  ac- 
<iuittal,  for  the  reason  that  there  is  no  forfeiture  of  goods  in  cases 
of  excusable  homicide.  But  this  is  on  reason  why  the  difference 
between  the  cases  as  to  the  duty  of  retreating  to  the  wall  should 
be  ignored.  The  taking  aw-ay  of  the  forfeiture  in  cases  of  excus- 
able homicide  did  not  relieve  the  party  in  such  case  from  the  duty 
of  retreating,  nor  did  it  impose  such  duty  in  cases  where  it  was 
not  before  recpiired. 

li  is  true  that  all  authorities  agree  that  the  taking  the  life  in  de- 
fense of  one's  j^erson  cannot  he  either  justified  or  exeused,  except 
on  the  ground  of  necessity ;  and  that  such  necessifij  must  he  im- 
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minent  at  the  time;  and  they  also  agree  that  no  man  can  avail 
himself  of  such  necessity  if  he  brings  it  upon  himself.  The  ques- 
tion, then,  is  simply  this :  Does  the  law  hold  a  man  who  is  vio- 
lently and  feloniously  assaulted  responsible  for  having  brought 
such  necessity  upon  himself,  on  the  sole  ground  that  he  failed  to 
fly  from  his  assailant  ivhen  he  might  have  safely  done  so?  The 
law,  out  of  tenderness  for  human  life  and  the  frailties  of  human 
nature,  will  not  permit  the  taking  of  it  to  repel  a  mere  trespass,  or 
even  to  save  life,  where  the  assault  is  provoked;  but  a  true  man, 
who  is  witliout  fault,  is  not  obliged  to  fly  from  an  assailant,  who, 
by  violence  or  surprise,  maliciously  seeks  to  take  his  life  or  do  him 
enormous  bodily  harm. 

Now,  under  the  charge  below,  iiotwithstanding  the  defendant 
iray  have  been  without  fault,  and  so  assaidted,  with  the  neces- 
sity of  taking  life  to  save  his  own  upon  him,  still  the  jury  could 
not  have  acquitted,  if  they  found  he  had  failed  to  do  all  in  his 
power  otherwise  to  save  his  own  life,  or  prevent  the  intended 
harm,  and  retreated  as  far  as  he  coxdd,  etc.  In  this,  we  think,  the 
law  was  not  correctly  stated. 

The  suggestion,  by  the  attorney-general,  that  that  rule  should 
be  declared  the  law  which  is  best  calculated  to  protect  and  pre- 
serve human  life,  is  of  great  weight,  and  we  can  safely  say  that 
the  rule  announced  is  at  least  the  surest  to  prevent  the  occur- 
rence of  occasions  for  taking  life ;  and  this,  by  letting  the  would- 
be  robber,  murderer,  ravisher,  and  such  like,  know  that  their 
lives  are,  in  a  measure,  in  the  hands  of  their  intended  victims. 

Of  course,  there  is  nothing  in  this  opinion  which  will  be  under- 
stood as  withdrawing  from  the  jury  the  determination  of  every 
question  of  fact  involved  in  an  issue  of  se  defendendo.  Whether, 
under  the  law  as  here  laid  down,  and  such  other  rules  as  may  be 
applicable  to  any  particular  case,  a  necessity  existed,  at  the  time, 
to  take  life  in  order  to  save  life  or  prevent  enormous  bodily  harm, 
as  well  as  the  question  whether  the  killing,  under  the  circum- 
stances of  each  case,  was  prompted  solely  by  such  necessity,  or  by 
other  motives,  is  to  be  determined  by  the  jury  in  each  case. 

Judgment  reversed  and  cause  remanded  for  further  pro- 
ceedings. 


PART   II. 

CASES  ON  THE  LAW  OF  EVIDENCE. 

CHAPTER  I. 

THE  SUBJECT  INTRODUCED  AND  DEFINDED* 

Evidentiary  Fads  are  Established  in  a  Judicial  Investigation.** 

WOOD  KIVER  BANK  v.  DODGE,.  ET  AL. 
36  N^eh.  708.    1893. 

Error  to  district  court,  Hall  comity;  Harrison,  Judge. 

Action  by  the  Wood  River  Bank  against  Freeman  C.  Dodge  and 
George  F.  Dodge.  Defendants  had  judgment,  and  plaintiff  brings 
error.    Reversed. 

Maxwell,  C.  J.     (In  part.)*  *  * 

Two  errors  are  relied  upon  for  a  reversal  of  the  judgment- 
First,  that  the  verdict  is  against  the  weight  of  evidence ;  and,  sec- 
ond, misconduct  of  certain  jurors.  *  *  * 

2.  The  affidavit  of  one  of  the  jurors  was  filed  in  support  of  one 
of  the  grounds  of  the  motion  for  a  new  trial  for  the  misconduct 
of  certain  jurors.  It  is  as  follows:  "P.  F.  McCullough,  being 
first  duly  sworn,  deposes  and  says  that  he  was  a  member  of  the 
jury  by  whom  the  above  case  was  tried  on  Feb.  15th.  1890;  that 
during  the  discu-ssion  of  the  case  in  the  juiy  room  the  question 
came  up  as  to  whether  Freeman  C.  Dodge  did  authorize  the  Wood 
River  Bank  to  place  the  said  $5,812.89  to  his  o\\ti  individual 
credit,  when  jMr.  IloUister  and  Ilockenberger  both  swore  he  did 
sj  authorize,  and  F,  C.  Dodge  swore  he  was  not  in  Wood  River. 
Neb.,  on  July  2nd,  1887,  the  date  of  said  credit,  but  was  in 
Omaha,  Neb. ;  that  many  of  the  jury  were  in  doubt  as  to  who  was 
mistaken  on  this  point,  and  so  expressed  themselves;  that  there- 

♦See  Sees.  1807-182(1,  Vol.  11.  Cyclopedia  of  Law. 
♦•See  Sec.  1800,  Vol.  11,  Cyclopedia  of  Law. 
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upon  one  C.  C.  Robinson,  a  member  of  said  jury,  stated  that  he 
knew  Mr.  Hollister,  and  I\Ir.  Hockenberger  were  mistaken  as  to 
that  point,  for  he  was  in  Omaha,  Neb.,  and  saw  the  said  Freeman 
C.  Dodge  there  himself  on  July  2,  1887,  and  he  could  not  have 
been  present  in  Wood  River,  Neb.,  on  that  day  and  ordered  said 
credit ;  that  many  of  said  jury,  and  especially  this  affiant,  having 
confidence  in  and  relying  upon  the  statement  of  said  C.  C.  Robin- 
son, became  satisfied  that  said  Hollister  and  Hockenberger  were 
mistaken  on  this  point,  and  so  may  be  mistaken  on  other  points, 
and  thereupon  he  changed  his  vote  from  the  plaintiff's  favor  to 
and  for  a  verdict  for  this  defendant. ' '  There  is  also  an  affidavit  of 
W.  H.  Thompson  to  the  same  effect.    There  is  also  an  affidavit  of 
J.  H.  Woolley  that  the  jury  were  sent  out  Saturday  evening;  that 
a  number  of  them  resided  in  the  western  part  of  the  county,  and 
were  very  anxious  to  return  home ;  that  they  inquired  of  the  bailiff 
the  time  when  the  last  train  would  be  due  going  west,  and  having 
ascertained  the  time  the  verdict  was  returned  before  that  hour, 
and  presumably  without  proper  deliberation.     The  counter  affi- 
davit of  Robinson  is  in  the  record  as  follows:    "Chan  C.  Robin- 
son, being  sworn,  deposes  and  says  that  he  was  one  of  the  panel  in 
the  case  of  the  Wood  River  Bank  of  Nebraska  against  Freeman 
C.  Dodge  and  George  F,  Dodge,  which  case  was  tried  and  sub- 
mitted to  the  jury  on  the  15th  day  of  February,  1890;  that 
affiant  has  heard  read  the  affidavit  of  P.  F,  McCullough  filed  in 
and  attached  to  the  motion  in  this  case  for  a  new  trial;  that  the 
matter  in  said  affidavit,  wherein  said  McCullough  swore  that  this 
affiant  said  in  the  jury  room  while  deliberating  on  their  verdict 
that  he.  Freeman  C.  Dodge,  could  not  have  been  at  Wood  River 
on  the  2d  day  of  July,  as  he,  Chan  Robinson,  saw  him  in  Omaha 
on  that  day,  is  wholly  without  foundation  and  untrue ;  that  this 
affiant  did  not  say  he  saw  said  Dodge  on  the  2d  day  of  July  as 
aforesaid  in  Omaha;  all  affiant  did  say  on  this  subject  in  the  de- 
liberation of  said  jury  was  wholly  in  regard  to  the  evidence  in- 
troduced on  the  trial.    Affiant  further  says  that  the  jury  and  each 
of  them,  so  far  as  he  knows  and  was  informed,  tried  all  honest 
means  to  impress  others  differing  with  them  as  to  their  views 
in  the  evidence  and  the  instructions  of  the  court;  that  after 
deliberating  several   hours   on  the   matter  they  finally  agreed 
upon  their  verdict  brought  into  court  and  affiant  did  not  in  any 
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way  attempt  (except  by  argument)  to  convince  others  differ- 
ing with  him  as  to  wliat  he  thought  was  right  on  the  evidence 
in  the  case."  It  will  be  observed  that  Mr.  Robinson  does  not 
make  a  full,  uneciuivucal  denial  of  the  charge  against  him.  The 
affidavit,  in  fact,  is  a  skillful  evasion  of  the  matter  in  Issue.  Wis 
statement  that  what  he  said  was  wholly  in  relation  to  the  evi- 
dence in  the  case  and  that  he  did  not  in  any  way  attempt,  ex- 
cept by  argument,  to  convince  others  dilfering  from  him,  falls 
far  short  of  a  denial  of  the  charges.  In  Richards  v.  State  (Neb.) 
53  N.  W.  Rep.  1028,  it  was  held  that  a  juror  will  not  be  per- 
mitted to  state  to  his  fellow  jurors,  while  they  are  considering 
their  verdict,  facts  in  the  case  within  his  own  personal  knowledge. 
He  should  make  the  same  known  during  the  trial,  and  testify  as  a 
witness  in  the  case.  It  is  for  the  court  to  say  what  evidence 
is  admissible  in  a  case,  and  the  adverse  party  may  desire  to  cross- 
examine  him.  In  any  event,  it  is  his  duty  to  he  governed  hy 
the  evidence  introduced  on  the  trial,  and  the  instructions  of  the 
court.  Otherwise,  in  case  of  an  erroneous  verdict,  it  would  he 
impossible  to  review  the  same.  The  judgment  of  the  district  court 
IS  reversed,  and  the  cause  remanded  for  further  proceedings. 
The  other  judges  concur. 


Circumstantial  Evidence.  * 

CARLTON  V.  PEOPLE. 
150  III.  181.     1891. 

Error  to  circuit  court,  Johnson  county ;  A.  K.  Vickers.  Judge. 

Indictment  of  Jonathan  Carlton  for  arson.  Defendant  was 
convicted,  and  he  brings  error.     Affirmed. 

Magruder,  J.  This  is  an  indictment  against  the  plaintitf  in 
error  for  arson.  The  indietment  chai-ges  him,  in  the  usual  form, 
with  setting  lire  to  and  burning  the  barn  of  one  Rob  Roy  Riden- 
hour.  The  juiy  found  him  guilty,  and  fixed  his  punishment  at 
imprisonment  in  the  penitentiary  for  a  term  of  four  years. 
Motions  for  new  trial  and  in  arrest  of  judgment  were  made 

•See  Sec.  ISIG,  Vol.  11,  Cyclopedia  of  Law. 
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and   overruled.      Judgment    was   rendered  and   sentence   pro- 
noimced,  in  accordance  with  the  verdict. 

On  the  ofternoon  of  Saturday,  April  9,  1892,  plaintiff  in  error 
was  arrested  for  a  violation  of  a  town  ordinance  at  Vienna,  in 
Johnson  county,  by  the  town  marshal,  assisted  by  one  of  the 
deputy  sheriffs,  and  also  by  the  said  Ridenhour.  He  was  taken 
to  the  county  jail  in  an  intoxicated  condition,  having  a  knife  in 
his  hand  and  a  revolver  in  his  pocket.  He  and  Ridenhour  each 
lived  in  the  country,  about  four  and  a  half  miles  from  Vienna, 
and  had  ridden  into  town  together  on  the  morning  of  that  day, 
His  arrest  was  made  with  difficulty,  and  after  a  scufille.  By  di- 
rection of  Ridenhour  his  knife  and  revolver  were  taken  away  from 
him.  "While  he  was  lying  upon  his  back  in  the  hallway  of  the 
jail,  his  arms  and  feet  being  held  by  those  who  arrested  him,  he 
said :  ' '  Oh,  yes.  Bob  Ridenhour,  you  live  in  the  country,  and  you 
will  think  of  this,  God  damn  you,  when  your  barn  is  on  fire." 
He  repeated  the  remark  several  times,  varying  the  expression, 
saying  according  to  one  witness:  "You  will  think  of  this  when 
you  see  your  bam  in  flames;"  according  to  another:  "You  will 
think  of  this  when  your  barn  is  burned.  Your  barn  is  on  a  high 
hill.  It  will  look  well  when  it  is  burning.'  He  was  released  from 
jail  between  10  and  11  o'clock  on  the  night  of  that  same  day,  and 
left  town  about  11  o'clock,  in  company  with  Thomas  Verhines 
and  Edward  Hogg,  each  of  the  three  riding  on  horseback.  The 
plaintiff"  in  error  stopped  on  the  way  at  the  house  of  a  Mrs. 
Bridges,  and  obtained  some  matches.  They  rode  together  about 
a  mile,  when  they  separated,  Verhines  going  east,  and  Carlton 
and  Hogg  going  south.  Plaintiff  in  error  and  Hogg  continued  to 
ride  together  about  a  mile  further,  where  they  separated,  the  for- 
mer going  southeast,  and  the  latter  going  southwest.  The 
home  of  Carlton  was  about  2  miles  and  that  of  Hogg 
about  21/2  miles,  from  the  point  where  they  separated. 
In  going  to  his  home  from  this  point  plaintiff  in  er- 
ror would  pass  in  sight  of  Ridenhour 's  house.  Riden- 
hour's  barns  wore  burned  that  night.  He  says  that  he 
went  to  bed  between  10  and  11  o'clock,  and  that  is  was  after  mid- 
night when  he  first  saw  the  fire.  On  the  next  day — Sunday,  April 
10th — an  examination  was  made  of  the  premises.  Tracks  were 
found  south  of  the  barn,  in  a  path  leading  to  the  highway,  which 


CAIiLTOX  V.  PEOrLE.  259 

ran  in  the  j^eneral  direction  of  the  house  of  plaintiff  in  error. 
Mud  was  found  upon  the  fence  at  the  corner  of  the  field,  in- 
dicating that  someone  had  climbed  over  the  fence.  The  oats 
in  the  field  had  not  come  up.  An  examination  of  the  tracks  show- 
ed that  one  foot  had  made  a  deeper  impression  than  the  other. 
Carlton  was  arrested  on  that  Sunday  afternoon.  A  measurement 
of  the  tracks  showed  that  they  corresponded  in  length  with  tracks 
made  by  Carlton  in  the  road  on  that  day,  and  with  the  shoes  worn 
by  him  on  that  afternoon.  It  was  proven  that  he  was  lame,  and 
walked  with  "a  kind  of  hop."  One  of  the  witnes.ses  says:  "The 
foot  he  limped  on  corresponded  to  the  irregular  tracks  in  the 
field."  Two  barns  were  burned,  containing  corn,  hay,  mules, 
and  horses.  The  horses  escaped,  but  one  of  the  mules  was  burned 
to  death,  and  the  corn  and  hay  were  destroyed.  Hogg  says  that 
he  saw  no  fire  when  he  passed  with  Carlton. 

The  only  evidence  introduced  on  the  defense  seems  to  have 
had  for  its  object  the  proof  of  an  alibi.  The  testimony  tends  to 
show  that  the  barns  were  on  fire  after  midnight,  and  somewhere 
about  1  0  'clock,  though  one  of  the  witnesses  says  he  saw  the  fire 
at  4  o'clock  in  the  morning,  and,  when  he  saw  it,  went  to  it  from 
his  house,  a  half  mile  distant,  and  found  the  barns  "pretty  well 
all  burned  down."  The  evidence  does  not  certainly  fix  the  hour 
when  the  plaintiff  in  error  reached  his  home  on  the  night  of  the 
fire.  His  mother  swore  that  "it  was  about  twelve  o'clock,  or 
near  that."  One  of  his  sisters  swore  that  she  heard  the  clock 
strike  12,  and  another  that  she  heard  it  strike  1,  after  his  ar- 
rival. 

Counsel  for  plaintiff  in  error  makes  the  general  objections 
that  there  is  an  absence  of  evidnece  relative  to  the  corpus  delicti, 
and  that  the  evidence  is  purel}'  circumstantial.  "The  proof  of 
the  charge  in  criminal  causes  involves  the  proof  of  two  distinct 
propositions:  First,  that  the  act  itself  was  done;  and,  secondly, 
that  it  was  done  by  the  charged,  and  by  none  other— in  other 
words,  proof  of  the  corpus  delicti  and  of  the  identity  of  the 
prisoner."  3  Greenl.  Ev.  §  30.  Here  the  act  done,  which  was  to 
be  proven,  was  the  burning  of  the  barn.  It  was  also  required  to 
be  proven  that  the  barn  was  burned  by  the  plaintiff  in  error,  and 
that  such  burning  was  done  with  felonioas  intent,  or.   in  the 
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language  of  the  statute,  "willfully  and  maliciously."  1  Starr 
&  C.  Ann.  St.  p.  759;  3  Greenl.  Ev.  §§  55,  56.  It  has  been  said 
that  in  arson  the  corpus  delicti  consists  not  only  of  the  fact  that 
a  building  has  been  burned,  but  also  of  the  fact  that  it  has  been 
willfully  fired  by  some  responsible  person.  Winslow  v.  State, 
76  Ala.  42.  The  main  fact,  however,  which  is  to  be  proven  in 
the  first  place,  is  the  burning  of  the  building.  When  that  fact 
Ls  established,  then  it  is  necessary  to  show  how  the  act  was  done, 
and  by  whom.  We  think  that,  in  the  present  case,  the  fact  that 
the  hams  were  hurned  was  clearly  and  satisfactorily  proven; 
and  the  circumstances  were  such  as  to  exclude  accident  or  nat- 
ural causes  as  the  origin  of  the  fire.  When  the  general  fact  is 
thus  proved,  a  foundation  is  laid  for  the  introduction  of  any 
legal  and  sufficient  evidence  that  the  act  was  committed  by  the 
accused,  and  that  it  was  done  with  criminal  intent.  Sam  v. 
State,  33  Miss.  317;  Phillips  v.  State,  29  Ga.  105.  Such  evi- 
dence need  not  he  direct  and  positive,  hut  may  he  circumstantial, 
in  its  character.  Winslow  v.  State,  supra.  In  hoth  criminal  and 
civil  cases  "a  verdict  may  well  he  founded  on  circumstances 
alone;  and  these  often  lead  to  a  conclusion  far  more  satisfactory 
than  direct  evidence  can  produce."  1  Greenl.  Ev.  §  13a.  After  a 
careful  examination  of  the  evidence  in  this  case  we  are  not  pre- 
pared to  say  that  the  jury  were  not  warranted  in  finding  the 
verdict  returned  hy  them.  Among  the  circumstances  which  may 
be  judicially  considered  as  leading  to  important  and  well-grounded 
presumptions  are  '^motives  to  crimes,  declarations  or  acts  in- 
dicative of  guilty  consciousness  or  intention,  [and]  preparations 
for  the  commission  of  crime. ^'  Wills.  Circ.  Ev.  p.  39.  It  ap- 
pears from  the  facts  above  recited  that  there  was  evidence  here 
which  tended  to  show  the  existence  of  just  such  circumstances 
as  are  thus  indicated — revenge  for  arrest  and  imprisonment, 
threats  that  the  barns  would  be  burned,  and  halting  on  the  way 
to  obtain  matches.  The  evidence  of  the  footprints  and  their 
correspondence  with  the  defendant's  feet  was  competent,  and, 
though  "not  by  itself  of  any  independent  strength  is  admissible 
with  other  proof  as  tending  to  make  out  a  case."  Whart.  Cr. 
Ev.  (8th  Ed.)  §  796.  In  Winslow  v.  State,  supra,  where  the  in- 
dictment was  for  arson,  and  "there  was  evidence  tending  to  show 
a  fresh  track  in  the  lane  leading  from  the  road  to  the  house; 
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[and]  that  tJiis  track  and  the  track  of  the  defendant  corre- 
sponded," it  was  said:  ''The  previous  threats  of  the  defendant, 
and  his  declarations  in  the  nature  of  threats,  were,  on  the  same 
principle,  properly  admitted.  While  they  are  not  of  them- 
selves convincing  of  guilt,  from  them,  in  connection  with  the 
other  circumstances,  if  believed  by  the  jury,  guilt  may  be  a 
logical  sequence."    Whart.  Cr.  Ev.  (8th  Ed.)  §  756. 

As  to  the  defense  of  an  alibi,  the  burden  of  making'  it  out  was 
upon  the  plaintiff  in  error  (Ackerson  v.  People,  124  111.  563,  16 
N.  E.  847)  ;  and,  in  order  to  maintain  it,  he  was  bound  to  es- 
tablish in  its  support  such  facts  and  circumstances  as  were 
sufficient,  when  considered  in  connection  with  all  the  other  evi- 
dence in  the  case,  to  create  in  the  minds  of  the  jury  a  reason- 
able doubt  of  tile  truth  of  the  charfje  against  him.  Garrity  v. 
People.  107  111.  1()2 ;  Mullins  v.  IVoplc,  110  111.  42.  It  cannot 
be  said  that  the  defense  was  made  out  so  clearly  and  satisfac- 
torily as  to  be  availing  against  the  case  made  by  the  state. 

It  is  assigned  as  error  that  the  court  refiLsed  to  permit  the 
defendant  to  prove  by  two  witnesses  that  they  had  heard  Thomas 
Verhines  make  threats  that  he  would  burn  up  everything  Riden- 
hour  had.  "We  do  not  regard  this  ruling  as  erroneous.  Threats 
of  a  third  person,  other  than  the  prisoner  on  trial,  against  the 
victim  of  the  crime  charged,  are  mere  hearsay,  and  are  inadmis- 
sible. Evidence  of  this  character  tends  to  draw  away  the  minds 
of  the  jury  from  the  point  in  issue,  which  is  the  guilt  or  inno- 
cence of  the  prisoner,  and  to  excite  their  prejudices  and  mis- 
lead them.  1  Greenl.  Ev.  §§  51,  52;  Walker  v.  State,  6  Tex. 
App.  576;  State  v.  Duncan,  6  Ired.  236.  Such  threats  of  a 
third  person  are  iiiter  alios  acta;  they  are  too  remote  from  the 
inquiry  before  the  jury  to  be  received,  and  have  no  legal  tend- 
ency to  establish  the  innocence  of  the  prisoner.  Alston  v.  State, 
63  Ala.  178 ;  State  v.  Davis,  77  N.  C.  483.  It  is  competent  for 
the  defendiint  to  show  by  any  legal  evidence  that  another  com- 
mitted the  crime  with  which  he  is  charged,  and  tliat  he  is  inno- 
cent of  any  participation  in  it,  but  this  cannot  be  sliown  by 
the  admissions  or  confessions  of  a  third  per.son  not  under  oatli, 
which  are  only  heai*say.  The  proof  must  connect  such  third 
person  with  the  fact  — that  is,  with  the  perpetration  of  some 
deed  entering  into  the  crime  itself.     There  must  be  proof  of 
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such  a  train  of  facts  and  circumstances  as  tend  clearly  to  point 
to  him,  rather  than  to  the  prisoner,  as  the  guilty  party.  "Ex- 
trajudicial statements  of  third  persons  cannot  be  proved  by 
hearsay,  unless  such  statements  were  part  of  the  res  gestae." 
Whart.  Cr.  Ev.  (8th  Ed.)  §  225;  Smith  v.  State,  9  Ala.  990; 
State  V.  Davis,  supra;  Greenfield  v.  People,  85  N.  Y.  75;  Thomas 
V.  People,  67  N.  Y.  218 ;  Owensby  v.  State,  82  Ala.  63,  2  South. 
764;  State  v.  Haynes.  71  N.  C.  79;  Rhea  v.  State,  10  Yerg. 
258;  Com.  V.  Chabbock,  1  Mass.  143;  State  v.  Johnson,  30  La. 
Ann.  921;  People  v.  Murphy,  45  Cal.  137;  State  v.  Smith,  35 
Kan.  618,  11  Pac.  908 ;  State  v.  May,  4  Der.  328 ;  Wright  v.  State, 
9  Yerg.  342.     *     *     * 


Primary  or  Best  and  Secondary  Evidence* 

CANFIELD  V.  JOHNSON  ET  AL. 
NEW  ENGLAND  MONUMENT  CO.  v.  JOHNSON  ET  AL. 

144  Pa.  St.  61.    1891. 

Appeal  from  court  of  common  pleas,  Tioga  county;  John  I. 
Mitchell,  Judge. 

Action  of  assumpsit  by  C.  B.  Canfield,  surviving  partner  of 
C.  B.  Canfield  and  G.  T.  Batterson,  doing  business  as  the  New 
England  Monument  Company,  against  F.  A.  Johnson  and  A. 
J.  Van  Dusen,  partners  as  Johnson  &  Van  Dusen.  Judgment 
for  defendants,   and  plaintiffs  appeal.     Reversed. 

The  evidence  tended  to  show  that  the  George  Cook  Post,  G.  A, 
R.,  determined  to  erect  a  monument,  and  appointed  a  committee 
to  select  a  suitable  design,  and  procure  estimates  of  the  prob- 
able cost.  Plaintiffs,  through  their  agent,  one  Douglass,  sub- 
mitted a  certain  design  to  the  committee,  and  it  was  adopted. 
Afterwards  the  committee  held  another  meeting  for  the  pur- 
pose of  receiving  bids,  at  which  Dougla.ss  was  also  present. 
Plaintiffs  claimed  that  Douglass,  as  their  agent,  entered  into  an 
agreement  with  the  defendant  Johnson,  on  behalf  of  defendants, 
by  which  plaintiffs  were  to  allow  defendants  to  make  the  low- 

*See  Sec.  1817,  Vol.  11,  Cyclopedia  of  Law. 
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est  bid  for  the  erection  of  the  monument,  and  then  that  plain- 
tiffs should  make  and  ship  the  monument  according  to  the  design 
furnished  by  them,  and  adopted  by  the  committee,  and  defend- 
ants were  to  lay  the  foundation  and  put  it  up;  each  party,  out 
of  the  contract  price  between  defendants  and  the  committee,  to 
receive  fair  pay  for  the  materials  furnished  and  work  done  by 
them,  respectively,  and  to  divide  any  surplus.  Defendants  pur- 
chased the  monument  from  other  person.s,  having  it  made  after 
the  design  furnished  by  plaintill's,  and  this  action  was  brought 
by  plaintiffs  to  recover  one-half  of  the  profits  made  by  defend- 
ants. 

Green,  J.  The  contract  in  question  between  these  parties 
was  made  with  the  defendants  by  an  agent  of  the  plaintiffs.  On 
the  trial,  the  plaintiffs,  having  examined  the  agent  who  made  the 
contract,  and  proved  by  him  its  terms,  as  he  had  made  it,  pro- 
posed to  prove  that  he  informed  them  of  what  he  had  done,  and 
that  they  thereupon  accepted  the  contract,  and  undertook  to  exe- 
cute it.  This  offer  of  proof  was  rejected  by  the  learned  court 
below.  It  is  difficult  to  understand  upon  what  principle  this 
testimony  was  rejected.  The  contract  having  been  made  through 
the  intervention  of  an  agent,  it  was  clearly  competent  to  show 
that  the  action  of  the  agent  was  communicated  to  his  principals, 
and  that  they  accepted  and  ratified  the  contract  as  he  had  made 
it,  and  that  they  undertook  to  carry  it  out.  It  is  only  in  that 
way  that  the  assent  of  both  parties  to  the  contract  can  be  shown, 
and  their  willingness  to  be  bound  by  its  terms  established.  The 
first  and  second  assignments  are  sustained. 

The  plaintiff's  proved  by  overwhelming  testimony  that 
the  design  (No,  161)  for  the  monument  was  adopted  by 
the  Grand  Army  post  and  the  committee,  and  that  this  design 
was  furnished  by  the  plaintiffs.  In  the  course  of  putting  in  the 
testimony  on  this  subject,  the  plaintiffs  offered  to  prove  by 
whom  the  design  was  prepared,  and  that  no  similar  design  had 
been  made  by  others.  This  offer  was  rejected,  for  the  singular 
reason  that  no  letters  patent  or  copyright  of  the  design  had  been 
taken  out  by  the  plaintiffs,  and  therefore  they  had  no  exclu- 
sive ownership  therein.  We  cannot  possibly  assent  to  such  a 
doctrine.  IMost  assuredly,  when  an  architect  prepares  a  design 
for  a  building,  for  one  who  is  about  to  erect  such  a  structure, 
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he  is  entitled  to  be  paid  for  it  without  beiug  obliged  to  have 
it  patented  or  copyrighted.  He  would  be  entitled  to  compen- 
sation for  it  whether  it  was  accepted  or  not,  unless  he  had  ex- 
pressly agreed  otherwise;  but  certainly,  where  his  design  was 
accepted  and  actually  used  by  the  party  to  whom  it  was  fur- 
nished, it  would  be  a  perversion  of  justice  to  deny  compensa- 
tion to  the  designer  because  he  had  no  patent  or  copyright  for 
his  design.  In  this  particular  case,  the  proof  was  also  admis- 
sible because  it  tended  strongly  to  corroborate  the  plaintiff's 
claim  to  having  made  the  contract  in  question  with  the  defend- 
ants. We  therefore  sustain  the  third  assignment,  and  we  also 
sustain  the  tenth,  because  the  narr.  counted  as  well  for  com- 
pensation for  use  of  the  design  as  upon  the  entire  contract  alleged. 
We  are  quite  unable  to  understand  why  the  offers  of  testi- 
mony covered  by  the  fourth,  fifth,  sixth,  eighth,  and  ninth  as- 
signments of  error  were  rejected.  They  related  to  the  subject 
of  the  cost  of  building,  the  monument  and  pedestal  upon  which 
it  was  to  stand,  the  cost  of  transporting  them  to  the  place  where 
they  were  to  be  erected,  and  the  cost  of  setting  them  up  in  place. 
These  were  all  perfectly  legitimate  matters  of  proof;  indeed, 
absolutely  essential  in  order  to  enable  the  plaintiffs  to  recover 
upon  their  theory  of  the  case ;  and  the  sources  of  the  proof  were 
those  from  which  the  best  attainable  information  could  be  ob- 
tained. The  persons  who  actually  built  the  monument  which 
was  in  reality  erected  by  the  defendants,  and  who  shipped  the 
same  to  the  defendants,  were  not  allowed  to  testify  to  the  cost 
of  the  shipments,  though  they  named  the  weight  and  cost  per 
100  pounds  and  the  final  amount  paid ;  the  persons  who  partici- 
pated in  the  transportation  of  the  monument  and  pedestal  from 
the  place  where  they  were  made  to  the  place  where  they  were 
set  up  were  not  allowed  to  testify  to  their  knowledge  upon 
that  subject;  the  original  freight  bills,  containing  upon  their 
face  the  precise  amounts  of  freight  paid,  were  rejected  for  un- 
tenable reasons;  and  the  testimony  of  an  experienced  and  com- 
petent person,  having  an  extensive,  and  claiming  to  have  an 
accurate,  knowledge  of  the  cost  of  building  such  monuments 
and  pedestals  as  the  one  in  ([uestion,  and  of  the  cost  of  removing 
and  transporting  them,  and  of  setting  them  up  in  place,  waa 
entirely  rejected,  and  the  plaintiffs  thereby  deprived  of  the  op- 
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portunity  of  proving  the  very  essential  facts  of  their  case.  The 
objections  to  these  ofVers  were  that  they  were  incompetent  and 
irrelevant.  Irrelevant  they  certainly  were  not,  because  they  re- 
lated to  the  very  matters  in  controversy.  They  tended  to  prove 
directly  how  much  profit  the  defendants  had  made  by  violating 
their  alleged  contract  with  the  plaintiffs.  Neither  were  they  in- 
competent, because  the  persons  and  the  papers  offered  were  the 
original  persons  and  papers,  from  whom  and  which  original  and 
material  information  could  be  obtained.  We  have  examined 
all  these  offers  of  testimony,  and  the  objections  to  them,  and 
we  are  clearly  of  opinion  that  they  should  have  been  allowed. 
The  objection  which  seems  to  be  chiefly  urged  to  their  admis- 
sibility, and  which  appears  to  have  controlled  the  court  below, 
is  that  the  offers  do  not  furnish  the  precise  and  exact  cost  in 
the  actual  dollars  and  cents  paid  by  the  defendants;  and  it 
is  argued  that  the  plaintiffs  might  have  called  the  defendants 
as  witnesses,  and  proved  by  them  the  precise  amounts  paid  in 
each  instance,  and,  as  this  was  the  best  evidence,  any  other 
testimony  was  for  that  reason  incompetent.  We  cannot  avoid 
an  expression  of  surprise  that  such  an  objection  should  have 
prevailed.  It  amounts  to  this :  that  where  a  plaintiff  who  claims 
damages  for  a  breach  of  a  parol  contract  for  the  division  of  the 
profits  of  a  mutual  transaction  seeks  to  establish  his  claim,  he 
must  call  the  defendants  to  prove  the  exact  amounts  paid  by 
them  in  the  course  of  the  transaction,  on  penalty  of  having  all 
other  testimony  on  that  subject  rejected.  There  is  no  such  rule 
of  evidence.  The  rule  that  the  best  evidence  of  a  fact  must  he 
produced,  if  it  can  he  had,  has  no  such  meaning.  It  requires 
that  where  two  different  grades  or  qualities  of  proof  exist,  that 
which  is  the  hest  shall  he  adduced,  if  practicable;  as,  for  in- 
stance, the  contents  of  a  ivriting  must  be  proved  by  the  produc- 
tion of  the  ivriting  before  secondary  evidence  can  he  given.  But 
that  ride  has  no  application  to  a  choice  between  tvitnesses,  where 
both  have  legitimate  knowledge  of  the  subject-matter  of  the 
inquiry.  Some  may  have  a  better  Tinowledge  than  others,  but 
that  will  not  exclude  the  knowledge  of  those  who  are  the  less  in- 
formed, if  it  is  otherwise  competent.  It  is  for  the  jury  to  judge 
of  the  sufficiency  of  the  proof.  So.  also,  the  proof  offered  by 
the  expert  testimony  of  Ur.  Douglass  was  entirely  legitimate, 
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and  should  have  been  received.  He  had  a  competent  experience 
to  qualify  him  for  proving  the  probable  cost  of  building  and 
transporting  the  monument  and  pedestal,  and  of  setting  them  up, 
and  therefore  he  was  a  competent  witness  for  that  purpose.  Even 
if  there  were  others  who  had  a  better  knowledge  than  he,  that 
would  not  exclude  his  testimony.  Least  of  all  would  it  be  ex- 
cluded because  the  defendants  knew  exactly  what  they  had  paid, 
and  therefore  would  be  the  only  persons  who  could  testify  on 
that  subject.  Non  constat  that  they  paid  more  than  they  should 
have  paid,  and  thus  deprive  the  plaintiffs  or  more  than  their 
legitimate  share  of  the  profits  which  might  have  been  made  had 
the  defendants  performed  their  contract  literally.  The  proof  of 
what  the  defendants  did  pay  rested  with  them,  and  their  right 
to  give  such  proof  was  not  at  all  impaired  by  admitting  the 
plaintiffs'  offers.  After  the  evidence  was  all  in,  the  whole  case 
would  be  for  the  decision  of  the  jury.  All  of  these  several  as- 
signments of  error  are  sustained.  *  *  *  Judgment  reveksed, 
and  new  venire  awarded. 


CHAPTER  II. 

OF   THE  RULE  REQUIRING  THE  BEST  EVIDENCE.* 

Hearsay  Evidence  Explained — Generally  Inadmissible** 

ANDERSON  v.  FETZER,  ET  AL. 

75  Wis.  562.     1890. 

Appeal  from  circuit  court,  Door  county ;  Samuel  D.  Hastings, 
Jr.,  Judge. 

This  action  is  to  recover  $411.02,  being  the  proceeds  of  6,603 
cedar  posts  sold  by  the  defendants  on  comrai.ssion  for  the  plain- 
tiff. The  defendants  counter-claimed,  and  alleged,  in  effect,  that 
January  27,  1887,  the  plaintiff"  entered  into  a  contract  in  writing 
with  the  defendants  as  follows:  "Received  of  Youngs  &  Fet- 
zer  five  hundred  dollars  on  account  of  ties  now  on  hand  on 
Harris  dock,  at  Bay  View,  Door  county.  Said  Youngs  &  Fet- 
zer  is  to  advance  E.  N.  Anderson  at  the  rate  of  18  cents  on  each 
good  cedar  tie  bought  by  him,  said  ties  to  be  owned  by  said 
Youngs  &  Fetzer,  and  when  shipped  all  profits  on  said  ties  to 
be  equally  divided  between  Youngs  &  Fetzer  and  said  E.  N. 
Anderson,  said  Youngs  &  Fetzer  to  furnish  above  amount  on 
each  good  tie,  and  said  Anderson  to  do  all  necessary  labor  in 
buying,  shipping,  etc.,  to  oft'set  the  use  of  money  furnished  by 
said  Youngs  &  Fetzer.  There  is  up  to  date  3,625  cedar  ties  on 
above  dock.  E.  N.  Anderson.  Bay  View,  January  27th,  1887. 
Accepted.  Youngs  &  Fetzer."  That  under  the  said  contract  the 
defendants  advanced  moneys  to  the  plaintiff  on  said  ties,  as 
therein  mentioned,  and  also  on  said  posts  indiscriminately,  to 
the  amount  of  $1,800.  The  plaintiff  replied  to  the  counter-claim, 
and  denied  each  and  every  allegation  thereof.     A  jury  being 


♦See  Sees.  1827-1873,  Vol.  11,  Cyclopedia  of  Law.  and  cases  therein 
cited. 

♦*See  Sec.  18.31    ct  scq.,  Vol.  11,  Cyclopedia  of  Law. 
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waived  by  the  parties,  the  cause  was  tried  by  the  court,  and 
at  the  conclusion  the  court  found,  as  matters  of  fact:  (1)  That, 
during  the  year  1887,  the  defendants  were  co-partners,  doing 
business  in  Door  county,  Wis. ;  (2)  that  January  27,  1887,  the 
plaintiff  and  defendants  entered  into  the  written  contract  of 
which  a  copy  is  given  above;  (3)  that  prior  to  March  18,  1887, 
the  defendants  had  advanced  to  the  plaintiff  under  said  con- 
tract the  sum  of  $900,  and  said  plaintiff  had  bought  for  said 
defendants  about  6,000  ties,  including  culls;  (4)  that  March 
18,  1887,  said  plaintiff  had  on  hand,  belonging  to  himself,  about 
6,000  cedar  posts;  (5)  that  on  March  18,  1887,  the  plaintiff  was 
in  great  need  of  funds  to  meet  an  obligation  to  a  third  party 
then  pressing  him,  and  obtained  from  the  defendants  a  fur- 
ther advance  of  $700,  to  be  repaid  in  good  ties,  under  said  con- 
tract, and  posts  at  an  advance  of  one-half  cent  each  over  the 
price  paid  for  them  by  the  plaintiff;  (6)  that  pursuant  to  said 
agreement  the  plaintiff  delivered  to  the  defendant  6,603  cedar 
posts  of  four  different  sizes  and  prices,  and  which  at  the  prices 
agreed  upon  for  them,  amounted  to  $411.04;  (7)  that  the  plain- 
tiff purchased  and  delivered  to  the  defendants,  under  said 
written  contract,  7,568  good  ties,  amounting,  at  the  contract 
price  of  18  cents  each,  to  $1,362.24;  (8)  that  no  profits  were 
realized  on  the  sale  of  said  ties;  (9)  that  the  plaintiff  paid  the 
sum  of  $33  for  dockage  on  said  cedar  posts,  but  it  does  not 
appear  that  he  was  authorized  or  requested  to  do  so  by  said  de- 
fendants. As  conclusions  of  law  the  court  finds:  (1)  That  the 
plaintiff  is  entitled  to  judgment  against  the  defendants  for  the 
sum  of  $411.04  for  posts,  and  said  sum  of  $1,362.24  for  ties, 
less  the  sum  of  $1,600,  advanced  as  aforesaid,  to-wit :  for  the 
sum  of  $173.27.  with  interest  from  February  11,  1883,  amount- 
ing in  the  whole  to  $180.48,  with  costs,  and  judgment  was  or- 
dered to  be  entered  thereon  accordingly.  From  the  judgment  so 
entered  the  defendants  bring  this  appeal. 

Cassoday,  J.  (after  stating  the  facts  as  above).  It  is  claimed 
that  the  trial  court  found  a  balance  due  the  plaintiff  on  the 
counter-claim  of  the  defendants,  and  not  upon  the  plaintiff's 
cause  of  action.  The  complaint  was  for  the  proceeds  of  cedar 
posts,  as  stated.  The  counter-claims  were  for  advances  and  pay- 
ments made  on  accoimt  of  the  ties  and  fence  posts  indi.scrimi- 
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nately.  The  trial  court  iound,  in  effect,  that  the  $900  was  ad- 
vanced upon  the  ties,  and  the  $700  on  ties  and  posts,  and 
that  the  proceeds  of  the  ties  and  posts  received  by  the  defend- 
ants from  plaintiff  amounted,  in  the  aggregate,  to  $1,773.28, 
or  $173.28  in  excess  of  the  nioney.s  so  advanced.  We  cannot 
hold  that  the  mere  form  of  the  issues  precluded  the  plaintiff 
from  recovering  the  true  balance  in  his  favor  on  account  of 
both  ties  and  posts,  since  it  was  considerably  less  than  the  amount 
claimed  in  the  complaint. 

The  principal  contention  of  the  defendants  is  that  the  evi- 
dence fails  to  support  the  seventh  finding  of  fact,  as  to  the  num- 
ber of  "good  ties"  purchased  by  the  plaintiff,  and  delivered 
to  the  defendants,  under  the  written  contract  set  forth.  It  is 
claimed  that  a  large  per  cent,  of  the  ties  therein  mentioned  were 
culls,  or  rejected,  and  did  not  pass  inspection  in  Chicago,  where 
it  was  understood  they  were  to  be  sold,  and  were  in  fact  sold 
by  Wm.  Ripley  &  Sons,  as  agents  for  and  on  account  of  the  de- 
fendants. 

The  evidence  principally  relied  upon  hy  the  defendants  to 
prove  that  a  large  per  cent,  of  the  ties  t](us  delivered  were  not 
"good  cedar  ties,"  within  the  meaning  of  the  contract,  is  a 
written  statement,  made  hy  Wm.  Ripley  &  Sons,  of  a  cargo  of 
such  ties  therein  said  to  have  arrived  in  Chicago  April  18,  1887, 
hy  the  vessel  Thomas  H.  Smith,  on  account  of  the  defendants, 
and  another  such  statement  made  hy  them  of  ties  therein  said 
to  have  arrived  July  15,  1887,  hy  the  vessel  Eliza  Day,  on  ac- 
count of  the  defendants.  Neither  of  these  statements  were  sworn 
to,  nor  verified  in  any  way..  Neither  of  the  firm  of  Wm.  Ripley 
&  Sons,  nor  any  one  in  their  employ,  nor  any  other  person,  tes- 
tified to  the  facts  contained  in  either  of  those  statements.  The 
written  contract  contains  nothing  which  could  m^Jce  such  state- 
ments evidence.  Such  statements  made  hy  agents  of  the  defend- 
ants were  no  more  admissihle  in  their  hehalf  than  their  own 
statements.  They  were  mere  hearsay,  and  hence  were  properly 
rejected.  The  defendants  admitted  that  there  was  no  standard 
for  good  ties  in  Chicago;  that  whether  a  given  quantity  of  ties 
passed  inspection  there  or  not  depended  very  much  upon  the 
supply  and  demand :  that  at  times  perfectly  good  ties  were 
classed  as  inferior  in  that  market,  and  at  other  times  the  reverse  j 
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that  a  good  tie  in  Door  county  meant  a  tie  of  certain  dimensions 
and  sound.  Their  proofs  fail  to  show  that  the  ties  delivered 
fell  below  that  standard.  They  were  not  kept  separately  in 
Chicago,  but  piled  in  with  others.  The  written  contract  states 
that  there  were  3,625  on  the  dock  at  the  time  it  was;  made.  The 
defendants  saw  them  at  the  time.  There  is  evidence  to  the  ef- 
fect that  when  the  advances  were  made,  March  18,  1887,  there 
were  some  6,000  ties  on  the  dock,  open  to  the  inspection  of  the 
defendants;  that  all  the  bad  ties  were  thrown  out  before  ship- 
ment; and  that  the  plaintiff  delivered  the  number  of  good  ties 
found  by  the  court.  Upon  the  evidence  in  the  record,  we  would 
not  be  justified  in  disturbing  the  seventh,  nor  any  of  the  findings 
of  the  trial  court.    The  judgment  of  the  circuit  court  is  affirmed. 


OSKAMP  ET  AL.  v.  GADSDEN. 
35  Neh.  7.     1892. 

Error  to  district  court,  Douglas  county;  Clarkson,  Judge. 

Action  by  Clemens  Oskarap  and  others  against  James  Gadsden 
for  damages  for  the  alleged  breach  of  a  contract  to  deliver  a 
quantity  of  hay.  Verdict  and  judgment  for  defendant.  Plain- 
tiffs bring  error.    Affirmed. 

NoRVAL,  J.  Plaintiffs  in  error  brought  suit  in  the  court  be- 
low to  recover  damages  for  the  alleged  breach  of  contract  by  the 
defendant  in  his  refusing  to  deliver  a  quantity  of  hay  claimed 
to  have  been  purchased  by  them  from  him.  The  jury  returned 
a  verdict  for  defendant,  upon  which  judgment  was  entered. 

In  1888  plaintiffs  were  engaged  in  the  city  of  Omaha  in  the 
flour,  feed,  grain  and  hay  business.  Defendant  resided  at 
Schuyler,  and  had  about  150  tons  of  hay  which  he  desired  to 
sell.  Prior  to  the  middle  of  April  of  that  year  plaintiffs  and 
defendant  had  some  correspondence  about  the  purchase  and  sale 
of  this  hay,  but  no  contract  was  entered  into  at  that  time.  On 
May  1,  1888,  defendant  sends  the  following  letter  to  plaintiffs: 
"Oskamp,  Haines  &  Co.,  Omaha,  Nebra.ska— Gentlemen:  What 
is  your  price  for  pre.ssed  hay  now?  Mine  is  still  for  sale,  if  I 
can  get  as  much  as  others  are  getting.    I  would  rather  close  out 
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the  entire  amount  at  once  if  I  can  tiud  a  customer,  and  will 
give  the  use  of  my  barn  till  July  14th,  if  buyer  wants  to  specu- 
late. There  is  scarcely  any  hay  left  here.  JSome  on  the  prairie 
will  not  be  hauled  this  se.uson  on  account  of  bottoms  beinj,'  cov- 
ered with  water.  Yours  truly,  James  Gadsden."  In  answer  to 
the  above,  plaintiffs  wrote  defendant  as  follows:  "Omaha,  May 
2d,  1888.  Mr.  James  (Jadsden,  Schuyler,  Neb.— Dear  Sir:  An- 
swering yours  of  the  1st,  the  market  seems  to  be  glutted  now 
with  hay.  Have  bought  some  at  $7.75  on  track  since  we  bought 
that  of  yours.  If  you  want  to  sell  now,  and  mean  business, 
we  will  give  you  $8.25  per  ton  on  track  here,  if  it  is  all  like  the 
cars  we  had;  but  we  do  not  leave  this  oft'er  open  longer  than 
Saturday,  but  we  prefer  acceptance  by  wire,  as  we  are  figuring 
upon  800  tons  at  a  trifle  better  price,  sample  car  now  coming, 
and,  if  we  get  that  all,  have  got  to  crowd  the  market  here.  Have 
about  140  tons  bought  now,  and  would  not  want  yours  at  any 
price  with  that  large  lot.  We  would  not  take  the  risks  of  your 
barn  an  hour,  and  you  could  ship  it  all  as  fast  as  you  please, 
having  storage  for  500  tons.  Our  full  .storage  capacity  here  is 
1,000  tons.  Now,  about  weights,  you  can  have  any  one  weigh 
it  here  after  testing  our  track  scale,  or  we  will  pay  you  by  the 
bale.  Oskamp  &  Haines."  On  May  7th  defendant  called  at  the 
telephone  in  their  office,  and  Mr.  Haines,  one  of  the  firm,  an- 
up  plaintiffs,  as  he  desired  to  talk  to  them.  Plaintiff's  have  a 
telephone  in  their  office,  and  Mr.  Haines,  one  of  the  firm  an- 
swered the  call,  but,  owing  to  the  condition  of  the  atmosphere, 
the  line  was  not  working  well,  .so  that  the  parties  were  imable  to 
communicate  directly  with  each  other.  The  telephone  operator 
at  Fremont,  an  intermediate  .station  between  Omaha  and  Schuy- 
ler, proposed  to  and  did  transmit  defendant's  message  to  plain- 
tiffs, and  repeated  their  answer  to  the  defendant.  The  entire 
conversation  was  carried  on  through  the  assistance  of  the  op- 
erator at  Fremont,  she  repeating  the  message  of  each  party. 
It  is  agreed  that  a  contract  was  entered  into  at  that  time  by 
telephone,  but  there  is  a  conflict  in  the  evidence  as  to  its  terms. 
The  plaintiffs  introduced  testimony  tending  to  show  that  defend- 
ant sold  his  entire  lot  of  hay  at  $8.25  per  ton  on  track  in 
Omaha,  to  be  shipped  two  car  loads  per  day.  On  the  other 
hand,  the  testimony  of  the  defendant  goes  to  show  that  plain- 
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tiffs'  proposition  contained  in  their  letter  of  May  2d  was  not 
accepted  by  defendant,  but  that  the  contract  was  for  only  two 
car  loads.  Two  car  loads  of  hay  only  were  shipped  to  and  re- 
ceived by  plaintiffs.  Subsequently  defendant  brought  an 
action  against  plaintiffs  to  recover  for  said  two  car  loads  of 
hay,  in  which  Gadsden  recovered  the  full  amount  claimed,  which 
judgment  plaintiff's  in  error  have  paid. 

The  burden  was  upon  the  plaintiffs  to  establish  the  contract 
and  breach  of  the  same  substantially  as  alleged  by  them.  The 
jury  passed  upon  the  conflicting  testimony,  and  by  the  verdict 
found  that  the  terms  of  the  contract  respecting  the  quantity 
of  the  hay  sold  were  as  claimed  by  the  defendant.  "We  are  sat- 
isfied that  there  is  not  such  a  preponderance  of  the  evidence  in 
the  plaintiffs'  favor  as  to  justify  us  in  disturbing  the  findings. 

Error  is  assigned  because  the  court  admitted  the  testimony 
of  the  defendant  as  to  the  conversation  over  the  telephone  be- 
tween the  witness  and  Mr.  Haines,  one  of  the  plaintiffs,  as  re- 
peated over  the  wire  by  Mrs.  Cummings,  the  telephone  operator 
at  Fremont.  It  is  contended  that  the  testimony  of  the  witness 
of  what  the  operator  repeated  to  him  as  the  conversation  pro- 
gressed as  being  said  by  Mr.  Haines  Ls  irrelevant  and  hearsay. 
The  question  thus  presented  is  a  new  one  to  this  court,  and  there 
are  but  few  decided  cases  which  aid  us  in  our  investigation.  But 
upon  principle  it  seems  to  us  that  the  testimony  is  competent, 
and  its  admission  violated  no  rule  of  evidence.  It  was  admissible 
on  the  ground  of  agency.  The  operator  at  Fremont  was  the 
agent  of  defendant  in  communicating  defendant's  message  to 
Haines,  and  she  was  also  the  latter 's  agent  in  transmitting  or 
reporting  his  answer  thereto  to  defendant.  The  books  on  evi-* 
dence,  as  well  as  the  adjudicated  cases,  lay  down  the  rule  that 
the  .statements  of  an  agent  within  the  line  of  his  authority  are 
admissible  in  evidence  against  his  principal.  Likewise,  it  has 
been  held  that,  where  a  conversation  is  carried  on  between  per- 
sons of  different  nationalities  through  an  interpreter,  the  state- 
ment made  by  the  latter  at  the  time  the  conversation  occurred 
as  to  what  was  then  said  by  the  parties  is  competent  evidence, 
and  may  be  proven  by  calling  persons  who  were  present  and 
heard  it.  This  is  too  well  settled  to  require  the  citation  of  au- 
thorities.   There  are  certainly  stronger  reasons  for  holding  the 
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statement  made  by  the  operator  aud  testified  to  by  defendant 
is  admissible  than  in  the  case  of  an  interpreter.  Both  Haines 
and  defendant  heard  and  understood  the  operator  at  Fremont, 
and  knew  what  she  was  saying,  or  at  least  could  have  done  so. 
Each  knew  whether  hus  message  was  being  correctly  repeated 
to  the  other  by  the  operator.  Not  so  where  persons  converse 
through  an  interpreter.  If  the  testimony  objected  to  was  in- 
competent, and  hearsay,  then  the  testimony  of  Haines,  relating 
to  the  same  conversation,  should,  for  the  same  reason,  have  been 
excluded.  He  did  not  hear  what  defendant  said,  but  testified 
to  what  the  operator  reported,  as  having  been  said.  The  op- 
erator at  Fremont  was  not  the  agent  of  the  defendant  alone, 
but  she  was  plaintiflt's'  agent  in  repeating  their  answer  to  de- 
fendant's message.  That  conversations  held  through  the  me- 
dium of  telephone  are  admissible  as  evidence  in  proper  cases 
cannot  be  doubted.  Such  have  been  the  holdings  of  the  courts 
in  cases  where  the  question  has  been  before  them.  In  a  criminal 
case— People  v.  Ward,  3  N.  Y.  Cr.  R.  483— it  was  held  that, 
where  a  witness  testifies  that  he  conversed  with  a  particular 
person  over  the  telephone,  and  recognized  his  voice,  it  was  com- 
petent for  him  to  state  the  communication  which  he  made.  In 
Wolfe  v.  Railway  Co.,,  97  Mo.  473,  11  S.  W.  49,  it  was  ruled 
that  if  the  voice  is  not  identified  or  recognized,  but  the  conver- 
sation is  held  through  a  telephone  kept  in  a  business  house  or 
office  it  is  admissible ;  the  efifect  or  weight  of  such  evidence,  when 
admitted,  to  be  determined  by  the  jury.  See  Printmg  Co.  v. 
Stahl,  23  IMo.  App.  451. 

A  case  quite  analogous  to  the  one  at  bar  is  Sullivan  v.  Kuy- 
kendall,  82  Ky.  483.  In  that  ca.se  the  parties  did  not  have  con- 
versation directly  with  each  other  over  the  telephone,  but  con- 
versation was  conducted  by  an  operator  in  charge  of  a  public 
telephone  station  at  one  end  of  the  line.  It  was  held  that  the 
conversation  was  admissible  in  evidence,  and  that  it  was  com- 
petent for  the  person  receiving  the  message  to  state  what  the 
operator  at  the  time  reported  as  being  said  by  the  sender.  The 
court  in  the  opinion  say:  "When  one  is  using  the  telephone, 
if  he  knows  that  he  is  talkinGr  to  the  operator,  he  also  knows 
that  he  is  making  him  an  agent  to  repeat  what  he  is  saying  to 
another  party;  and  in  such  a  case  certainly  the  statements  of 
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the  operator  are  competent,  being  the  declarations  of  the  agent, 
and  made  during  the  progress  of  the  transaction.  If  he  is  ignor- 
ant whether  he  is  talking  to  the  person  with  whom  he  wishes 
to  communicate  or  with  an  operator,  or  even  any  third  party, 
yet  he  does  it  with  the  expectation  and  intention  on  his  part 
that,  in  case  he  is  not  talking  with  the  one  for  whom  the  in- 
formation is  intended,  it  will  be  communicated  to  that  per- 
son; and  he  thereby  makes  the  person  receiving  it  his  agent 
to  commimicate  what  he  may  have  said.  This  should  certainly 
be  the  rule  as  to  an  operator,  because  a  person  using  a  telephone 
knows  that  there  is  one  at  each  station,  whase  business  it  is  to  so 
act ;  and  we  think  that  the  necessities  of  a  growing  business  re- 
quire this  rule,  and  that  it  is  sanctioned  by  the  known  rules  of 
evidence."  Our  conclusion  is  that  the  court  did  not  err  in  ad- 
mitting the  testimony  of  the  defendant. 

It  is  claimed  that  the  court  erred  in  refusing  certain  instruc- 
tions requested  by  plaintiff,  but,  as  they  raise  the  same  question 
we  have  been  considering,  the  objections  will  be  overruled  with- 
out further  comment.  The  judgment  below  is  affirmed.  The 
other  judges  concur. 


Of  Exceptions  to  the  General  Rule  Excluding  Hearsay  Evi- 
dence.—I.  Of  Declarations  where  the  Fact  Whether  the  Dec- 
laration was  Made  or  Not,  and  Not  its  Truth  or  Falsity  is 
in  Issue— General  Reputation* 

BACKDAHL  ET  AL.  v.  GRAND  LODGE  ANCIENT  ORDER 
OF  UNITED  WORKMEN. 

46  Minn.  61.     1891. 

Appeal  from  district  court,  Hennepin  county;  Rea,  Judge. 

Collins,  J.  The  plaintifit's,  as  the  heirs  of  Alfred  Backdahl, 
deceased,  brought  this  action  to  recover  the  amount  of  $2,000 
upon  a  beneficiary  certificate  issued  by  defendant  to  him.  The 
answer  denied  that  plaintiffs  were  the  heirs,  and  alleged  two  de- 

*See  Sec.  1833   rt  scq..  Vol.  11,  Cyclopedia  of  Law. 


BACKDAIIL  V.  (JRAND  LODGE,  A.  O.  V.  W.  275 

fenses— the  first,  that  Backdahl  liad  been  suspended  for  non- 
payment of  an  assessment;  second,  that  he  had  been  suspended 
for  non-payment  of  due.s.  When  the  trial  commenced,  plain- 
tiffs moved  that  defendant  be  required  to  elect  between  theae 
two  defenses  relating  to  non-payment,  on  the  ground  that  they 
were  inconsistent.  The  test  of  consistency  in  two  defenses  is, 
can  the  facts  pleaded  in  both  be  true?  If  so,  then,  although 
either  being  proved,  proof  of  the  other  may  be  unnecessary, 
they  are  not  inconsistent.  As  the  two  saspensions  alleged  in  the 
answer  were  at  different  times,  for  different  causas,  effected 
in  different  ways,  and  having  different  consequences,  the  last 
in  point  of  time  being  more  comprehensive  than  the  other,  and 
as,  notwithstanding  the  earlier,  the  defendant  might  have  made 
the  later  suspension,  they  were  not  inconsistent.  The  verdict 
was  for  defendant.  Each  party  claims,  in  effect,  to  have  been 
entitled  to  a  direction  from  the  court  for  a  verdict.  As  it  is 
necessary  to  reverse  the  order  denying  a  new  trial,  we  will  not 
consider  in  detail  the  24  assignments  of  error,  many  of  them 
unfounded,  but  will  refer  only  to  some  general  questions,  which, 
in  all  probability,  will  arise  on  a  second  trial. 

To  prove  that  plaintiff's  were  sole  heirs  of  Backdahl,  they 
offered  in  evidence  the  decree  of  the  probate  court  distributing 
his  estate.  This  was  properly  excluded,  for  while  binding,  as 
to  the  matters  adjudicated,  upon  the  parties  to  the  administra- 
tion proceedings,  it  was  no  evidence  of  the  facts  on  which  it 
was  based  against  a  stranger  to  such  proceedings,  as  was  this 
defendant.  To  prove  they  were  such  heirs,  plaintiffs  further 
offered,  and  the  court  admitted,  the  testimony  of  a  ivitness 
whose  only  knowledge  in  reference  to  the  subject  had  been  de- 
rived from  his  acquaintance  with  the  family  and  with  Backdahl, 
the  witness  and  the  hitter  residing  in  this  country,  the  plain- 
tiffs in  Sweden.  Although  that  sort  of  evidence  is  in  the  nature 
of  hearsay,  is  based  on  hearsay,  it  is  admissible  from  necessity, 
because  many  times  in  no  other  way  could  relationship  be  shown 
hut  by  proof  that  relationship  in  and  to  a  particular  family 
was  recognized  by  the  mem^bers  of  the  family.  1  Greenl.  Ev.  §  106. 
When  such  testimony  is  introduced,  it  is  for  the  jury  to  deter- 
mine, from  the  extent  of  the  witness'  acquaintanceship  with  the 
family  and  his  opportunity  for  knowing  that  its  meynbers  rec- 


276  OF  RULE  REQUIRING  BEST  EVIDENCE. 

agnized  the  particular  person  as  a  member,  what  weight  to  give 
it.  In  this  instance,  at  least,  the  testimony  jf  the  witness  m,ade 
a  prima  facie  case  for  the  plaintiffs  on  the  question  of  kinship. 
♦     *     *     Oeder  Reversed, 


//.    Declarations  Relating  to,  or  a  Part  of,  the  Res  Gestae.* 

VICKSBURG  &  M.  R.  R.  CO.  v.  O'BRIEN  ET  AL. 

119  U.  S.  99.    1886. 

In  error  to  the  circuit  court  of  the  United  States  for  the 
Southern  district  of  Mississippi. 

Harlan,  J.  This  action  was  brought  by  Mary  E.  O'Brien 
and  her  husband,  John  J.  O'Brien,  to  recover  damages  sus- 
tained in  consequence  of  personal  injuries  received  by  the  wife 
in  September,  1881,  while  a  passenger  upon  the  Vicksburg  & 
Meridian  Railroad.  The  declaration  alleges  that  the  company 
"so  carelessly,  negligently  and  unskillfuUy  constructed  and 
maintained  its  railroad  track,  engine,  and  cars,  and  so  carelessly, 
negligently,  and  unskillfuUy  conducted  itself  in  the  manage- 
ment, control,  and  running  of  the  same,"  that  the  car  in  which 
Mrs.  O'Brien  was  seated  as  a  passenger  was  thrown  from  the 
railroad  track  and  overturned,  whereby  she  was  seriously  in- 
jured. There  was  a  verdict  and  judgment  for  $9,000  in  favor 
of  the  plaintiffs.     *     *     *     [First  exception  omitted.] 

At  the  trial  below  plaintiffs  introduced  one  Roach  as  a 
witness,  who,  during  his  examination,  was  asked  whether  he  did 
not,  shortly  after  the  accident,  have  a  conversation  with  the 
engineer  having  charge  of  defendant's  train  at  the  time  of  the 
accident  about  the  rate  of  speed  at  which  the  train  was  moving 
at  the  time.  To  that  question  the  defendant  objected,  but  its 
objection  was  overruled,  and  the  witness  permitted  to  answer. 
The  witness  had  previously  stated  that,  on  examination  of  the 
track  after  the  accident,  he  found  a  cross-tie  or  cross-ties  under 
the  broken  rail  in  a  decayed  condition.    His  answer  to  the  above 

*See  Sec.  1839  et  seq.,  Vol.  11,  Cyclopedia  of  Law,  and  the  cases  there 
cited. 
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question  was:  "Between  ten  and  thirty  minutes  after  the  ac- 
cident occurred  I  had  such  a  conversation  with  Morgan  Her- 
bert, the  engineer  having  charge  of  the  locomotive  attached  to 
the  train  at  the  time  of  the  accident,  and  he  told  me  that  the 
train  was  moving  at  the  rate  of  eighteen  miles  an  hour."  The 
defendant  renewed  its  objection  to  this  testimony  by  a  mo- 
tion to  exclude  it  from  the  jury.  This  motion  was  denied,  and 
an  exception  taken.  As  bearing  upon  the  point  here  raised 
it  may  be  stated  that,  under  the  evidence,  it  became  material 
—  apart  from  the  issue  as  to  the  condition  of  the  track — to  in- 
quire whether,  at  the  time  of  the  accident,  (which  occurred  at 
a  place  on  the  line  where  the  rails  in  the  track  were,  according 
to  some  of  the  proof,  materially  defective,)  the  train  was  being 
run  at  a  speed  exceeding  15  miles  an  hour.  In  this  view,  the 
declaration  of  the  engineer  may  have  had  a  decisive  influence 
upon  the  result  of  the  trial. 

There  can  be  no  dispute  as  to  the  general  rules  governing 
the  admissibility  of  the  declarations  of  an  agent  to  affect  the 
principal.  The  act  of  an  agent,  within  the  scope  of  the  au- 
thority delegated  to  him,  are  deemed  the  acts  of  the  principal. 
Whatever  he  does  in  the  lawful  exercise  of  that  authority  is 
imputable  to  the  principal,  and  may  be  proven  without  calling 
the  agent  as  a  witness.  So,  in  consequence  of  the  relation  be- 
tween him  and  the  principal,  his  statement  or  declaration  is, 
under  some  circunLstances,  regarded  as  of  the  nature  of  orig- 
inal evidence;  "being,"  says  Phillips,  "the  ultimate  fact  to 
be  proved,  and  not  an  admission  of  some  other  fact."  1  Phil. 
Ev.  381.  "But  it  must  be  remembered,"  says  Greenleaf,  "that 
the  admission  of  the  agent  cannot  always  be  assimilated  to  the 
admission  of  the  principal.  The  party's  own  admission,  when- 
ever made,  may  be  given  in  evidence  against  him ;  but  the  ad- 
mission or  declaration  of  his  agent  binds  him  only  when  it  is 
made  during  the  continuance  of  the  agency,  in  regard  to  a 
transaction  then  depending  ct  dum  ferret  opus.  It  is  because 
it  is  a  verbal  act,  and  part  of  the  res  gestae,  that  it  is  admissi- 
ble at  all ;  and  therefore  it  is  not  necessary  to  call  the  agent  to 
prove  it;  but  wherever  what  he  did  is  admissible  in  evidence, 
there  it  is  competent  to  prove  what  he  said  about  the  act  while 
he  was  doing  it."     1  Greenl.  Ev.  §  113.     This  court  had  occa- 
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sion  in  Packet  Co.  v.  Clough,  20  Wall.  540,  to  consider  this 
question.  Keferring  to  the  rule  as  stated  by  Mr.  Justice  Story 
in  his  treatise  on  Agency  (section  134),  that  "where  the  acts 
of  the  agent  will  bind  the  principal,  there  his  representations, 
declarations,  and  admissions  respecting  the  subject-matter  will 
also  bind  him,  if  made  at  the  same  time,  and  constituting  part 
of  the  res  gestae,"  the  court,  speaking  by  Mr.  Justice  Story, 
said:  "A  close  attention  to  this  rule,  which  is  of  universal 
acceptance,  will  solve  almost  every  difficulty.  But  an  act  done 
by  an  agent  cannot  be  varied,  qualified,  or  explained,  either 
by  his  declarations,  which  amount  to  no  more  than  a  mere 
narrative  of  a  past  occurrence,  or  by  an  isolated  conversation 
held,  or  an  isolated  act  done,  at  a  later  period.  The  reason 
is  that  the  agent  to  do  the  act  is  not  authorized  to  narrate  what 
he  had  done,  or  how  he  had  done  it,  and  his  declaration  is  no 
part  of  the  res  gestae." 

We  are  of  opinion  that  the  declaration  of  the  engineer,  Her- 
bert, to  the  witness  Roach  was  not  competent  against  the  defend- 
ant for  the  purpose  of  proving  the  rate  of  speed  at  which  the 
train  was  moving  at  the  time  of  the  accident.  It  is  true  that, 
in  view  of  the  engineer's  experience  and  position,  his  statements 
under  oath,  as  a  witness,  in  respect  to  that  matter,  if  credited, 
would  have  influence  with  the  jury.  Although  the  speed  of  the 
train  was,  in  some  degree,  subject  to  his  control,  still  his  au- 
thority, in  that  respect,  did  not  carry  with  it  authority  to  make 
declarations  or  admissions  at  a  subsequent  time,  as  to  the  man- 
ner in  which,  on  any  particular  trip,  or  at  any  designated  point 
in  his  route,  he  had  performed  his  duty.  Bis  declaration,  after 
the  accident  had  become  a  completed  fact,  and  when  he  was  not 
performing  the  duties  of  engineer,  that  the  train,  at  the  moment 
the  plaintiff  was  injured,  was  being  run  at  the  rate  of  18  miles 
an  hour,  was  not  explanatory  of  anything  in  which  he  was  then 
engaged.  It  did  not  accompany  the  act  from  which  the  injuries  in 
question  arose.  It  was,  in  its  essence,  the  mere  narration  of  a 
past  occurrence,  not  a  part  of  the  res  gestae— simply  an  asser- 
tion or  representation,  in  the  course  of  conversation,  as  to  a 
matter  not  then  pending,  and  in  respect  to  which  his  authority 
as  engineer  had  been  fully  exerted.  It  is  not  to  be  deemed 
part  of  the  res  gestce  simply  because  of  the  brief  period  inter- 
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vening  between  the  accident  and  the  inakiny  of  the  declarations. 
The  fact  remains  that  the  occurrence  had  ended  when  the  de- 
claration in  question  was  made,  and  the  engineer  was  not  in  the 
act  of  doing  anything  that  could  possibly  affect  it.  If  this  de- 
claration had  been  made  the  next  day  after  the  accident,  it  would 
scarcely  be  claimed  that  it  was  admissible  evidence  against  the 
company.  And  yet  the  circumstance  that  it  was  made  between 
10  and  30  minutes — an  appreciable  period  of  time—  after  the 
accident,  cannot,  upon  principle,  make  this  case  an  exception 
to  the  general  rule.  If  the  contrary  view  should  be  maintained, 
it  will  follow  that  the  declarations  of  the  engineer,  if  favorable 
to  the  company,  would  have  been  admissible  in  its  behalf  as  part 
of  the  res  gestce,  without  calling  him  as  a  witness — a  propo- 
sition that  ivill  find  no  support  in  the  law  of  evidence.  The 
cases  have  gone  far  enough  in  the  admission  of  the  subsequent 
declarations  of  agents  as  evidence  against  their  principals. 
These  views  are  fully  sustained  by  adjudications  in  the  highest 
courts  of  the  states. 

We  deem  it  unnecessary  to  notice  other  exceptions  taken  to 
the  action  of  the  court  beloAV. 

This  case  was  decided  at  the  last  term  of  this  court,  and  Mr. 
Justice  Woods  concurred  in  the  order  of  reversal  upon  the 
grounds  herein  stated. 

For  the  errors  indicated  the  judgment  is  reversed,  and  the 
cause  is  remanded  for  a  new  trial,  and  for  further  proceed- 
ings consistent  with  this  opinion. 

Mr.  Chief  Justice  Waite,  Mr.  Justice  Field,  ]\Ir.  Justice  Mil- 
lee,  and  Mr.  Justice  Blatchford,  dissent.     *     *     * 
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133  Ind.  243.     1892. 

Appeal  from  circuit  court.  Jefferson  county ;  W.  T.  Friedly. 
Judge. 

Action  by  William  Stein  against  the  Ohio  &  Mississippi  Rail- 
way Company  to  recover  for  pereonal  injuries.  Verdict  and 
judgment  for  plaintitf.     Defendant  appeals.     Reversed. 
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Elliott,  C.  J.  The  appellee  seeks  to  recover  damages  against 
his  employer,  the  appellant,  for  injuries  alleged  to  have  resulted 
to  him  from  the  negligence  of  the  employer  in  failing  to  fur- 
nish him  with  safe  appliances  for  use  in  the  performance  of 
the  duty  required  of  him  by  the  service  in  which  he  was  em- 
ployed. The  injury  resulted  from  the  collision  of  the  car 
upon  which  the  appellee  was  performing  the  duties  of  a  brake- 
man  with  another  part  of  the  same  train,  which  had  been  de- 
tached for  the  purpose  of  making  what  is  commonly  called  "a 
running  switch."  The  car  upon  which  the  appellee  was  a 
brakeman  was  a  platform  car,  laden  with  large  and  heavy  blocks 
of  stone,  and  the  appellee  was  at  the  front  end  of  the  car,  en- 
deavoring to  check  it  by  using  the  brake.  Discovering  that  he 
was  unable  to  do  so,  and  that  a  collision  was  inevitable,  he  at- 
tempted to  make  his  way  to  the  rear  of  the  car,  but  his  feet 
were  caught  between  two  heavy  stones  and  crushed.  In  the  first 
paragraph  of  the  complaint  it  is  alleged  that  the  accident  was 
caused  by  the  negligence  of  the  appellant  in  failing  to  repair 
a  cylinder  cock  of  the  engine,  which  had  been  blown  out  some 
time  before  the  accident,  and  that  the  failure  to  replace  the 
cylinder  cock  rendered  it  impossible  for  the  engineer  to  get 
that  part  of  the  train  which  was  following  the  car  on  which 
the  appellee  was  standing,  out  of  the  way,  and  this  brought  on 
the  collision.  The  second  paragraph  of  the  complaint  charges 
that  the  brake  on  the  car  was  defective,  and  substantially  re- 
peats the  allegations  of  the  first  as  to  appellant's  negligence 
in  failing  to  replace  or  repair  the  cylinder  cock  of  the  engine. 
The  third  paragraph  is  based  upon  the  negligence  of  the  ap- 
pellant in  regard  to  the  brake,  but  it  also  alleges  that  there  was 
some  defect  in  the  engine,  which  was  unknown  to  the  appellee. 
As  no  qu&stion  is  made  upon  the  complaint,  we  have  given  only 
a  general  outline  of  its  allegations,  which  are  full  and  explicit. 

The  question  to  which  the  appellant's  counsel  devote  the  prin- 
cipal part  of  their  argument  arises  on  the  ruling  of  the  trial 
court  in  permitting  the  appellee  to  give  in  evidence  the  declar- 
ations of  the  engineer  in  charge  of  the  locomotive  which  was 
drawing  the  train  on  which  the  appellee  was  acting  as  a  brake- 
man.  The  appellee's  counsel  argue  with  earnestness  that  even 
if  there  was  error  in  admitting  the  evidence,  it  was  harmless. 
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This  contention  makes  it  necessary'  to  dispose  of  the  question 
as  to  the  effect  of  the  evidence  before  considering  its  compe- 
tency, for,  if  it  was  harmless,  the  judgment  cannot  be  re- 
versed for  admitting  it,  although  it  was  incompetent.  We  are 
satisfied  that,  if  the  evidence  be  conceded  to  be  incompetent, 
the  error  in  admitting  it  was  not  harmless.  The  appellee's 
counsel  assume  that  the  error  was  a  harmless  one,  even  if  the 
incompetency  of  the  evidence  be  conceded,  for  the  reason  that 
the  declarations  of  the  engineer  were  proved  by  witnesses  called 
to  prove  that  he  had  made  statements  out  of  court  contradicting 
those  made  by  him  on  the  witness  stand.  This  position  is  un- 
tenable. The  witnesses  by  whom  the  engineer  was  contradicted 
were  impeaching  witnesses,  and  their  testimony  went  to  his 
credibility ;  but  it  did  not  prove,  nor  tend  to  prove,  the  princi- 
pal fact.  Impeaching  testimony  goes  only  to  the  credibility  of 
a  witness,  and  it  cannot  be  given  any  force  as  evidence  in  proof 
or  disproof  of  a  disputed  fact,  except  in  so  far  as  it  bears  upon 
the  credibility  of  the  witness  it  tends  to  impeach.  In  Seller 
V.  Jenkins,  97  Ind.  430-436,  it  was  said  of  impeaching  evidence 
that  "such  evidence  does  not  tend  to  establish  the  truth  of  the 
matters  embraced  in  the  contradictory  evidence ;  it  simply  goes 
to  the  credibility  of  the  witness."  Other  cases  assert  a  similar 
doctrine.  David  v.  Hardy,  76  Ind.  272;  Hicks  v.  Stone,  13 
Minn.  434,  (Gil.  398.) 

The  position  assumed  by  appellee's  counsel,  that,  as  the  facts 
which  the  declarations  of  the  engineer  tended  to  prove  were 
established  by  other  testimony,  the  ruling  in  admitting  evi- 
dence of  such  declarations,  even  if  erroneous,  was  harmless, 
cannot  be  maintained.  There  may  be  cases  where  the  facts  are 
so  fully  and  conclusively  proven  by  other  testimony  that  the 
appellate  tribunal  will  not  reverse  the  judgment  because  in- 
competent evidence  to  the  same  facts  is  admitted;  but  this  is 
not  such  a  case,  for  here  the  evidence  was  as  to  a  material  point, 
and  it  cannot  be  justly  said  that  the  fact  which  the  declara- 
tions tended  to  prove  were  established  by  uncontradicted  evi- 
dence. 

"We  cannot,  it  is  evident  from  what  we  have  said,  avoid  a 
decision  of  the  principal  question  upon  the  ground  that,  if  the 
evidence  was  incompetent,  it  was  not  prejudicial.  "We  are  re- 
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quired  to  decide  whether  the  evidence  was  competent,  because 
its  material  character  creates  the  presumption  that  it  was  prob- 
ably prejudicial.  The  rule  is  well  settled  that,  where  the  evi- 
dence of  an  influential  character  is  erroneously  allowed  to  go 
to  the  jury,  it  will  be  presumed  to  have  prejudiced  the  ob- 
jecting party,  and,  unless  this  presumption  is  rebutted,  the 
judgment  must  be  reversed.  See  authorities  cited  in  Elliott's 
Appellate  Procedure,  §  594,  note  2.  It  is  an  elementary  rule 
that  the  declarations  of  an  agent  are  not  admissible  against 
the  principal  unless  they  were  made  while  the  agent  was  con- 
ducting some  transaction  for  the  principal,  or  in  a  matter  where 
ths  agent's  act  is  part  of  the  res  gestce.  If  the  declarations  of 
the  appellant's  engineer  were  not  part  of  the  res  gestce,  there 
was  judicial  error  in  permitting  them  to  he  given  in  evidence. 
It  is  hardly  to  he  affirmed  that  there  is  a  general  rule  which  will 
fit  all  cases,  for  each  case  is  dependent  upon  particular  facts* 
It  is,  perhaps,  safe  to  declare  that,  where  the  declarations  of  the 
agent  are  made  to  the  person  whose  interests  are  directly  in- 
volved,  at  a  place  where  the  transaction  or  occurrenx^e  happened, 
so  near  the  occurrence  or  transaction  in  point  of  time  as  to  he 
justly  and  reasonably  regarded  as  part  of  it,  refer  directly 
to  the  transaction  or  occurrence,  and  are  not  narratives  of  the 
past,  they  are  ordinarily  to  be  regarded  as  part  af  the  res 
gestce.  If  the  declarations  are  made  at  a  different  place,  and 
are  separated  from  the  occurrence  or  transaction  by  such  an 
interval  of  time  as  requires  the  inference  or  conclusion  that  they 
ivere  not  part  of  the  act,  transaction,  or  occurrence,  then,  under 
all  the  well-reasoned  cases,  they  are  not  part  of  the  res  gestce, 
and  cannot  be  given  in  evidence  against  the  principal.  There 
is  wide  diversity  of  opinion  and  stubborn  conflict  as  to  how 
great  an  interval  of  time  must  elapse  between  the  occurrence 
and  the  declarations  in  order  to  deprive  a  party  of  the  right  to 
give  them  in  evidence,  but  we  think  our  general  statement  is 
supported  by  the  weight  of  authority.  The  difficulty,  as  we 
have  indicated,  is  not  so  much  in  formulating  general  state- 
ments as  in  determining  under  what  phase  or  branch  of  a  gen- 
eral rule  the  particular  case  falls.  That  is  here  the  difficulty, 
for,  while  we  are  satisfied  that  our  general  statement  is  cor- 
rect,   we    have    found    it    no    easy    task    to    determine    under 
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what  branch  or  phase  of  it  thus  case  belongs.  The  ques- 
tion as  to  the  competency  of  the  declarations  of  the  engineer 
has  two  branches,  for  there  is  one  branch  founded  on  specific 
objections  interposed  to  the  testimony,  and  another  upon  a 
motion  to  strike  out  part  of  the  testimony.  It  will  conduce  to 
clearness  to  consider  each  branch  separately,  although  both 
depend  upon  the  effect  and  application  of  the  rule  relating  to 
the  competency  of  evidence  as  part  of  the  res  gcstce. 

The  appellee  testified  as  a  witness  in  hi.s  own  behalf,  and, 
after  giving  an  account  of  the  collision,  and  the  manner  in  which 
he  was  injured,  he  said:  "In  the  mean  time  I  was  getting  up. 
I  went  to  walk.  I  went  to  step,  and  when  I  stepped  on  this 
foot  I  fell.  That  was  the  first  time  I  knew  I  was  hurt.  I 
reached  down  in  the  dark,  and  felt  that  my  foot  was  all  cut. 
I  crawled  over  to  the  car  and  sat  down.  About  that  time  Mr. 
Brumley,  the  engineer,  came  to  me  with  his  torch.  I  was  going 
on  like  I  suppose  anybody  would  when  he  was  hurt.  He  says: 
'That  is  too  bad.  Bill.'  I  said:  'Yes.'  He  said:  'What  was  the 
matter.  Bill!  Didn't  you  understand  the  signal,  or  couldn't  you 
get  out  of  the  road?'  "  At  this  point  an  objection  w^as  stated, 
and  then  followed  questions  and  answers.  Some  of  the  questions, 
indicated  by  the  stenographer's  report,  were  interposed  by  Mr. 
McMullen,  counsel  for  the  appellant.  The  statements  elicited 
by  the  statements  addressed  to  the  witnesses  are  in  substance, 
these :  From  the  time  the  collision  occurred  until  the  engineer 
came  to  the  appellee  was  "not  over  a  minute  or  two."  The  en- 
gineer left  his  engine,  and  walked  back  to  the  car  where  the 
appellee  was.  The  engine  had  "gone  down  the  track"  between 
two  and  three  hundred  feet  ahead  of  the  car  on  which  the  ap- 
pellee was  at  work,  but  when  the  engineer  left  the  engine  it  was 
about  a  car's  length  from  the  car  on  which  the  appellee  was 
injured,  and,  a.s  the  witness  expressed  it.  "the  engine  was  stopped, 
and  the  collision  wa.s  all  over,"  when  the  engineer  reaeliod 
the  appellee,  who  bad  at  that  time  crawled  from  the  end  of 
the  car  to  the  center,  and  wjis  holding  his  foot,  and  moan- 
ing. It  appears  from  this  evidence  that  the  direct  collision 
was  over  and  the  injury  done  at  the  time  the  engineer  reached 
the  appellee,  but  that  tlie  car  on  which  the  appellee  was  sitting 
was  still  at  the  place  where  the  injury  was  received.     It  also  ap- 
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pears  that  there  was  an  interval  of  time,  although  a  very  brief 
one,  in  which  the  engineer  walked  from  his  engine  to  the  ap- 
pellee after  the  engine  had  been  stopped.  The  appellee,  as  we 
have  seen,  estimates  the  time  at  not  more  than  one  or  two  min- 
utes, so  that,  while  there  was  an  interval  of  time  between  the 
actual  injury  and  the  declarations,  it  was  a  brief  one;  but,  brief 
as  it  was,  it  was  sufficient  to  allow  the  engine  to  traverse  a 
short  distance — a  car's  length— from  the  place  where  the 
engine  was  stopped  to  the  place  where  the  car  on  which  the 
appellee  was  sitting  was  standing.  The  statement  of  the 
witness  that  the  engine  had  "gone  down  the  track  two  or 
three  hundred  feet  from  where  it  was  when  the  collision 
took  place"  does  not  mean  that  the  engine  was  that  far  from 
the  appellee's  car  when  it  was  stopped,  but  what  it  means  is, 
as  the  record  shows,  that  the  engine  and  the  car  on  which  the 
appellee  was  stationed,  although  detached,  continued  in  mo- 
tion for  that  distance  after  the  collision  took  place,  so  that  the 
engineer  did  not  walk  that  distance;  on  the  contrary  he  walked 
only  the  distance  between  the  car  and  the  engine,  and  that,  as 
the  witn&ss  says,  was  a  car's  length.  We  have,  therefore,  a 
case  where  there  was  a  very  brief  interval  between  the  collision 
and  the  declarations,  and  one  in  which  the  engineer  walked 
only  a  few  feet  after  he  stopped— he  had  checked— his  engine, 
back  to  the  car  on  which  the  injured  person  was  sitting,  moan- 
ing in  pain. 

We  have  no  disposition  to  extend  the  rule  raspecting  the 
competency  of  declarations  of  an  agent  upon  the  ground  that 
they  constitute  a  part  of  the  res  gestm,  for  we  are  satisfied  that 
an  enlargement  of  the  rule  would  very  likely  make  it  an  in- 
strument of  evil.  But,  on  the  other  hand,  an  undue  limitation 
of  the  rule  might  often  prevent  a  party  from  availing  himself 
of  evidence  to  which  he  was  entitled,  and  which  would  aid 
in  establishing  the  truth.  If  we  can  ascertain  the  rule  as  our 
decisions  declare  it,  we  shall  deem  it  our  duty  to  apply  it  with- 
out extending  or  narrowing  it.  It  is  necessary  to  examine 
the  decided  cases  in  order  to  obtain  the  means  of  solving  the 
vexed  question  which  faces  us,  and  we  begin  this  work  by  a 
reference  to  the  cases  which  declare  the  general  doctrine.  One 
of  the  earliest  of  our  cases  is  that  of  Bland  v.  State,  2  Ind. 
608,  w^herein  it  was  said:  "It  has  been  decided  that  it  is  not 
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competent  for  a  prisoner  indicted  for  murder  to  give  in  evi- 
dence his  own  account  of  the  transaction,  related  immediately 
after  it  occurred,  though  no  third  person  was  present  when 
the  homicide  was  committed."  The  case  from  which  we  have 
(juoted  cites  as  authority  for  the  conclusion  which  it  declares 
the  case  of  State  v.  Tilly,  3  Ired.  424,  wherein  it  was  said:  "Un- 
less the  declarations  form  a  part  of  the  transaction,  they  are 
not  receivable  in  evidence."  The  case  of  Bland  v.  State,  supra, 
has  often  been  cited  and  approved,  so  that  the  doctrine  of  that 
case,  in  so  far  as  it  asserts  that  the  declarations  must  be  part 
of  the  occurrence,  act,  or  transaction,  is  to  be  accepted  as  the 
law  of  this  transaction.  The  doctrine  of  that  case,  as  we  have 
stated  it,  is  the  prevailing  one,  for  it  is  sanctioned  by  many 
able  courts,  state  and  federal.  Railroad  Co.  v.  O'Brien,  119 
U.  S.  99,  7  Sup.  Ct.  118;  Durkee  v.  Railroad  Co.,  69  Cal.  533- 
535,  11  Pac.  130 ;  State  v.  Pomeroy,  25  Kan.  349 ;  Railroad  Co. 
v.  Coleman,  28  Mich.  440-446;  Mayes  v.  State,  64  Miss.  329,  1 
South,  733;  Southerland  v.  Railroad  Co.,  (N.  C.)  11  S.  E.  189; 
Martin  v.  Railroad  Co.,  103  N.  Y.  626,  9  N.  E.  505;  Waldele 
V.  Railroad  Co.,  95  N.  Y.  274;  Lane  v.  Bryant,  9  Gray,  245; 
Luby  v.  Railroad  Co.,  17  N.  Y.  131 ;  Williamson  v.  Railroad  Co., 
144  Mass.  148,  10  N.  E.  790;  Railroad  Co.  v.  Becker,  128  111. 
545,  21  N.  E.  524;  Railroad  Co.  v.  Mara,  26  Ohio  St.  185; 
Adams  v.  Railroad  Co.,  74  Mo.  553;  Railroad  Co.  v.  Womack, 
84  Ala.  149,  4  South.  618.  The  general  doctrine  that  the  de- 
clarations must  be  part  of  the  act  or  occurence  is  asserted  with- 
out substantial  diversity  of  opinion  by  the  text  writers.  Ab- 
bott, Tr.  Ev.  51;  Woods,  Pr.  Ev.  469;  1  Whart.  Ev.  (3d  Ed.) 
§  259;  Taylor,  Ev.  (8th  Eng.  Ed.)  §  602;  1  Rice  Ev.  375. 

We  assume,  therefore,  that  the  declarations  of  an  agent  or 
servant  are  not  competent  unless  they  are  part  of  the  principal 
act,  occurrence,  or  transaction.  But  in  ascertaining  the  gen- 
eal  doctrine  we  do  not  complete  our  work,  for  we  have  still  to 
ascertain  and  decide  whether  the  declarations  of  the  engineer 
can  be  deemed  part  of  the  occurrence  in  which  the  appellee 
was  injured,  and,  in  oi-der  to  reach  a  correct  conclusion,  it  Is 
necessary  to  examine  the  authorities  with  .some  care;  not.  how- 
ever, for  the  purpose  of  ascertaining  the  general  rule,  but  for 
the  purpose  of  ascertaining  what  the  cases  declare  to  be  part 
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of  the  res  gestce.  In  Binns  v.  State,  57  Ind.  46,  the  doctrine  of 
Bland  v.  State  was  held  to  govern  a  case  where  the  witness 
reached  the  woman  who  had  been  shot  after  he  had  run  a 
distance  of  two  or  three  hundred  yards,  and  arrived  at  the 
place  where  the  shooting  was  done  a  minute  and  a  half  after  she 
had  been  wounded,  and  the  judgment  of  the  court  was  that 
her  declarations  were  not  a  part  of  the  res  gestce.  A  very  similar 
application  of  the  rule  was  made  in  Dukes  v.  State,  11  Ind. 
564.  The  question  arose  in  the  case  of  Railroad  Co.  v  Hunter, 
33  Ind.  335,  upon  this  state  of  facts:  The  body  of  the  man 
who  had  been  killed  was  on  the  train.  It  had  been  carried  to 
the  town  of  Lanesville,  some  miles  distant  from  the  place  where 
the  accident  occurred,  and  the  fireman  of  the  engine  which 
ran  over  the  deceased  made  statements  while  the  body  was 
being  removed  from  the  train.  These  statements  were  held  to 
have  been  erroneously  admitted,  the  court  citing,  as  authority 
for  its  conclusion,  Luby  v.  Railroad  Co.,  supra;  Moore  v.  Mea- 
cham,  10  N.  Y.  207 ;  Lane  v.  Bryant,  9  Gray,  245.  The  case  of 
Railroad  Co.  v.  Theobald,  51  Ind.  246,  asserts  the  general  doc- 
trine that  declarations  of  trainmen  are  incompetent  unless 
made  at  the  time  of  the  occurrence;  but  it  does  not  assert  what 
shall  be  deemed  part  of  the  occurrence,  nor  does  the  opinion 
show  how  much  time  had  elapsed  between  the  performance 
o_  the  agent's  act  and  the  time  of  making  the  declarations. 
The  statements  of  the  agent  which  were  held  rightly  exclud- 
ed in  Railroad  Co.  v.  Wright,  80  Ind.  182,  were  made  at  a 
place  different  from  where  the  injury  was  received,  and  30 
minutes  or  more  after  the  occurrence  which  caused  it.  In 
Stephenson  v.  State,  110  Ind.  358-372,  11  N.  E.  360,  the  declara- 
tions excluded  were  made  after  the  deceased  had  left  the  place 
where  he  was  wounded,  after  the  accused  had  left  the  spot,  and 
after  the  deceased  had  gone  into  a  saloon  and  remained  for 
some  time,  so  that  a  very  considerable  interval  of  time  had 
elapsed.  The  court  held  in  Jones  v.  State,  71  Ind.  68-81,  that 
statements  made  by  the  deceased  after  he  was  shot,  naming 
the  person  who  shot  him,  and  narrating  a  past  occurrence, 
were  not  competent.  So  in  Doles  v.  State,  97  Ind.  555,  the 
evidence  was  held  to  be  properly  excluded,  because,  as  the 
court  said,  "it  was  merely  a  narrative  of  a  past  transaction, 
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and  not  part  of  the  res  gestit."  None  of  the  cases  we  have 
cited  precisely  fits  the  one  before  us  as  to  the  point  iiridiT  iui- 
mediate  discussion.  In  the  class  represented  by  such  cases 
as  Binns  v.  iState,  one  of  the  actors  in  the  occurrence  was  ab- 
sent, so  that  the  declarations  could  nut  have  been  made  a  part 
of  the  7'es  gestae.  We  suppose  it  clear  that  where  one  of  the 
principle  actors  in  a  tran.saction  goes  from  the  place  where  the 
transaction  took  place,  what  subsequently  occurs  cannot  ordi- 
narily be  regarded  as  a  part  of  the  res  gestce.  In  the  class  of 
cases  of  which  Railroad  Co.  v.  Hunter  is  a  type,  the  declarations 
were  made  at  a  place  and  at  a  time  different  from  that  at  which 
the  transaction  took  place.  The  case  at  our  bar  differs  from 
those  cited  in  essential  particulars,  for  here  the  declarations 
were  made  at  a  place  and  at  a  time  different  from  that  at  which 
curred,  and  they  referred  to  and  illustrated  the  event,  and 
they  were  made  while  all  who  participated  in  it  were  present. 
We  may  therefore  well  adjudge  that  there  was  no  error  in 
overruling  the  appellant's  objections  without  denying  the  doc- 
trines asserted  in  our  cases. 

The  latest  decision  of  our  court  upon  the  question  before 
us  is  that  given  in  the  case  of  Railroad  Co.  v.  Buck,  116  Ind. 
566,  19  N.  E.  453.  In  that  case  the  conductor  of  the  train  on 
which  the  intestate  of  the  plaintiff'  was  employed  as  a  brake- 
man  was  on  the  "caboose"  when  he  received  notice  that  the 
deceased  had  been  injured  while  coupling  cars;  that  he  im- 
mediately ran  forward,  and  found  the  deceased  imder  the  rear 
end  of  the  second  car  from  the  engine.  The  conductor,  when  he 
took  the  deceased  from  under  the  car,  asked,  "How  did  this 
happen?"  and  the  deceased  fully  described  the  cause  of  the 
accident.  The  court  held  that  this  testimony  was  competent, 
and  cited  many  cases  in  support  of  its  conclusion.  We  think 
the  doctrine  declared  in  that  case  decides  the  point  here  under 
direct  consideration  against  the  appellant.  Counsel  argue  with 
plausibility  that  the  doctrine  of  the  case  cited  does  not  apply 
to  the  case  before  us.  One  of  the  reasons  assigned  in  support 
of  their  position  is  that  the  declarations  admitted  in  that  case 
were  those  of  the  injured  person,  while  the  declarations  ad- 
mitted in  this  instance  were  those  of  the  agent  or  servant.  A 
complete  and  effective  answer  to  this  argument  is  that,  if  the 
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declarations  were,  as  the  case  referred  to  adjudges,  part  of  the 
res  gestd,  they  were  competent,  no  matter  by  whom  they  were 
made.  Baker  v.  Gausin,  76  Ind.  317;  1  Whart.  Ev.  (3d  Ed.,  §§ 
259-261.  Our  conclusion  receives  support  from  the  familiar 
rule  that,  where  part  of  a  conversation  is  competent,  the  whole 
is  admissible,  unless  some  part  of  it  is  excluded  by  other  rules 
of  law.  In  the  case  before  us  the  interval  of  time  that  elapsed 
between  the  actual  injury  and  the  time  of  making  the  declara- 
tions is  not  so  great  as  it  was  in  Railroad  Co.  v.  Buck,  supra. 
Here,  as  there,  the  declarations  were  made  while  the  injured 
man  was  at  the  place  where  he  was  hurt,  and  the  declarations 
were  made  to  him  by  one  who  had  taken  part  in  the  thing 
done.  Here  there  is  even  a  clearer  and  stronger  line  of  causal 
connection  between  the  direct  injury  and  the  declarations  of 
the  agent  or  servant  than  there  was  in  the  case  of  Railroad  Co. 
V.  Buck.  In  Stephenson  v.  State,  supra,  it  was  said  "the  time 
is  not  always  so  essential,"  and  so  we  say  here.  The  brief  time 
that  elapsed  after  the  engineer  stopped  his  engine  and  reached 
the  car  where  the  appellee  was  sitting  was  not  so  essential  as 
to  break  the  line  of  connection  that  binds  the  acts  together. 
We  are  strongly  inclined  to  the  opinion  that,  where  an  employe 
is  injured  in  a  collision,  all  that  is  done  towards  stopping  the 
tram  and  relieving  the  injured  employe  from  a  dangerous  posi- 
tion forms  part  of  one  occurrence,  but,  without  authoritatively 
affirming  this,  we  do  affirm  that,  where  there  is  such  a  con- 
tinuous chain  of  acts  and  events  as  there  was  in  this  case,  all 
are  part  of  the  res  gestce.  It  is  true,  as  Mr.  Wharton  says, 
that  "immediateness  is  tested  by  closeness,  not  of  time,  but  of 
causal  relation.''  1  Whart.  Ev.  {3d  Ed.)  §  262.  This  con- 
clusion we  regard  as  involved  in  the  principle  thus  stated  in 
the  case  of  Railroad  Co.  v.  Buck:  ''It  is  not  always  easy  to 
determine  when  declarations  having  reference  to  any  act  or 
transaction  should  be  received  as  part  of  the  res  gestoB,  and 
much  difficulty  has  been  experienced  in  the  effort  to  formulate 
general  rules  applicable  to  the  subject.  This  much  may,  how- 
ever, be  safely  said,  that  declarations  which  are  the  natural 
emanations  or  outgrowths  of  the  act  or  occurrence  in  litiga- 
tion, although  not  precisely  concurrent  in  point  of  time,  if 
they  were  yet  voluntarily  and  spontaneously  made,  so  nearly 
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contemporaneous  as  to  be  in  the  presence  of  .the  transaction 
which  they  illustrate  and  explain,  and  were  made  under  such 
circumstances  as  necessarily  to  exclude  the  idea  of  design  or 
deliberation,  must,  upon  the  closest  principles  of  justice,  be  ad- 
missible as  part  of  the  act  or  transaction  itself/'  Our  con- 
clusion is  that  there  was  no  error  in  admitting  declarations  of 
the  engineer  that  did  not  refer  to  acts  done  or  matters  which 
happened  prior  to  the  collision  which  caused  injury  to  the 
appellee. 

The  other  branch  of  the  general  question  of  the  competency 
of  the  declarations  of  the  engineer— that  resting  on  the  motion 
of  the  appellant  to  strike  out— requires  only  very  brief  men- 
tion. The  motion  asked  the  court  to  strike  out  the  statement 
of  the  appellee  that  the  engineer  said :  "If  that  man  last  night 
would  have  fixed  that  cylinder  cock,  as  I  told  him,  you  would 
never  have  been  hurt."  This  declaration  related  to  the  past, 
and  was  a  narrative  of  what  had  been  done  at  an  entirely  dif- 
ferent time  and  place.  It  was,  indeed,  a  combination  of  an 
opinion  and  a  narrative  of  the  things  that  had  passed,  for  it 
was  a  statement  of  the  engineer's  opinion  that  if,  on  the  night 
before,  something  had  been  done  which  he"  had  then  directed, 
the  collision  could  not  have  taken  place.  It  is  too  well  settled 
to  excuse  the  reference  to  authorities  that  neither  narratives 
of  past  occurrences  nor  matters  of  opinion  can  be  placed  before 
a  jury  by  proving  the  declarations  of  an  agent  or  servant.  Fop 
the  error  in  overruling  the  motion  to  strike  out  the  objection- 
able testimony  the  judgment  must  be  reversed,  and,  although 
many  other  questions  are  discussed  by  counsel,  we  do  not  deem 
it  necessary  to  consider  or  decide  them,  as  they  may  not  arise 
on  another  trial. 

Petition  for  a  rehearing  overruled. 
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Declarations  Made  in  the  Ordinary  Course  of  Business — 
Written  Entries* 

MAYOR,  ETC.,  OF  CITY  OF  NEW  YORK  v.  SECOND 
AVE.  R.  CO. 

102  N.  Y.  572.    1886. 

Appeal  from  a  judgment  of  the  general  term  supreme  court, 
First  department,  affirming  verdict  for  plaintiff  at  circuit. 

Andrews,  J.*  [In  part]  ** 

A  more  serious  question  Ls  raised  by  exceptions  to  the  ad- 
mission in  evidence  of  a  time-book  kept  by  one  John  B.  Wilt, 
and  of  a  written  memorandum  or  account  made  by  him,  offered 
to  prove  the  number  of  days'  work  performed,  and  the  quantity 
of  materials  used.  Wilt  was  a  foreman  in  the  employ  of  the 
department  of  public  works,  and  had  general  charge  of  the 
repairs  in  question.  Under  him  were  two  gang  foremen,  or 
head  pavers,  Patrick  Madden  and  Charles  Coughlan,  each  hav- 
ing charge  of  a  separate  gang  of  about  ten  men  employed  on 
the  work.  Wilt  kept  a  time-book,  in  which  was  entered  the 
name  of  each  man  employed.  He  visited  the  work  twice  a 
day— in  the  morning  and  afternoon— remaining  from  a  few 
minutes  to  half  an  hour  each  time;  and  he  testified  that  while 
there  he  checked  on  the  time-book  the  time  of  each  man  as  re- 
ported to  him  by  the  gang  foreman.  He  also  testified  that  he 
marked  the  men's  names  as  he  saw  them,  and  that  he  knew 
their  faces.  The  gang  foreman  did  not  see  the  entries  made 
by  Wilt,  but  they  testified  that  they  correctly  reported  to  him 
each  day  the  names  of  the  men  who  worked,  and,  if  any  man  did 
not  work  full  time,  they  reported  that  fact  also.  Upon  this 
proof  the  trial  judge  admitted  the  time  book  in  evidence, 
against  the  objection  of  the  defendant. 

The  trial  judge  also  admitted  in  evidence,  imder  like  objec- 
tion, a  written  memorandum  or  account,  in  the  handwriting 
of  Wilt,  of  materials  used.  Wilt  testified  that  the  entries  in 
the  account  were  made  from  daily  information  presented  by 
the  gang  foremen  on  the  occasion  of  his    visiting    the    work, 


*See  Sec.  1850   et  seq.,  Vol.  11,  Cyclopedia  of  Law. 
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and  that  he  correctly  entered  the  amounts  as  reported.  It 
does  not  appear  that  he  had  any  personal  knowledge  of  the 
matters  to  which  the  entries  related.  The  gang  foreman  were 
called  as  witnesses  in  support  of  the  account.  Neither  of  them 
saw  the  entries,  and  on  the  trial  neither  claimed  to  have  any 
present  recollection  of  the  specific  quantities  so  reported  by 
them.  Madden  testified  that  he  reported  the  correct  amounts 
to  Wilt,  and  it  is  inferable  from  his  evidence  that,  when  the 
reports  were  made,  he  had  personal  knowledge  of  the  facts  re- 
ported. Coughlan  also  testified,  in  general  terms,  that  he  re- 
ported the  items  correctly.  But  on  further  examination  it 
appeared  that  his  reports  to  "Wilt,  of  the  stone  delivered 
at  the  work,  were  made  upon  information  derived  by  him 
from  the  carmen  who  drew  the  stone,  and  who  counted 
them,  and  who  reported  the  count  to  Coughlan,  who  in  turn 
reported  to  Wilt.  Coughlan  saw  the  carmen  dump  the  stone, 
but  he  did  not  verify  the  count,  but  appears  to  have  assumed 
its  correctness.  The  carmen  who  delivered  the  stone  were  not 
called  as  witnesses. 

The  exception  to  the  admission  of  the  time-book  presents  a 
question  of  considerable  practical  importance.  The  ultimate 
fact  sought  to  be  proved  on  this  branch  of  the  case  was  the 
number  of  days'  labor  performed  in  making  the  repairs.  The 
time-book  was  not  admissible  as  a  memorandum  of  facts  known 
to  Wilt  and  verified  by  him.  His  observation  of  the  men  at 
work  was  casual,  and  it  cannot  be  inferred  that  he  had  per- 
sonal knowledge  of  the  amount  of  labor  performed.  His 
knowledge  from  personal  observation  was  manifestly  incom- 
plete, and  the  time-book  was  made  up,  mainly  at  least,  from 
the  reports  of  the  gang  foremen.  The  time-book  was  clearly 
not  admissible  upon  the  testimony  either  of  the  gang  foremen 
or  of  Wilt,  separately  considered.  The  gang  foremen  knew 
the  facts  they  reported  to  Wilt  to  be  true,  but  they  did  not  see 
the  entries  made,  and  could  not  verify  their  correctness.  Wilt 
did  not  make  the  entries  upon  his  own  knowledge  of  the  facts, 
but  from  the  reports  of  the  gang  foremen.  Standing  upon 
his  testimony  alone,  the  entries  were  mere  hearsay.  But,  com- 
bining the  testimony  of  Wilt  and  the  gang  foremen,  there 
was— First,  original  evidence  that  laborers  were  employed,  and 
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that  their  time  was  correctly  reported,  by  persons  who  had 
personal  knowledge  of  the  facts,  and  that  their  reports  were 
made  in  the  ordinary  course  of  business,  and  in  accordance 
with  the  duty  of  the  persons  making  them,  and  in  point  of 
time  were  contemporaneous  with  the  transactions  to  which 
the  reports  related;  and,  second,  evidence  by  the  person  who 
received  the  reports  that  he  correctly  entered  them,  as  reported, 
in  the  time-book — the  usual  course  of  his  business  and  duty. 
It  is  objected  that  this  evidence,  taken  together,  is  incompetent 
to  prove  the  ultimate  fact,  and  amounts  to  nothing  more  than 
hearsay.  If  the  witnesses  are  believed,  there  can  be  but  little 
moral  doubt  that  the  book  is  a  true  record  of  the  actual  fact. 
There  could  be  no  doubt  whatever,  except  one  arising  from 
infirmity  of  memory,  or  mistake  or  fraud.  The  gang  fore- 
men may,  by  mistake  or  fraud,  have  misreported  it  to  Wilt, 
and  Wilt  may,  either  intentionally  or  unintentionally,  have 
made  entries  not  in  accordance  with  the  reports  of  the  gang 
foremen.  But  the  possibility  of  mistake  or  fraud  on  the  part 
of  witnesses  exists  in  all  cases,  and  in  respect  to  any  kind  of 
oral  evidence. 

The  question  arises,  must  a  material  ultimate  fact  he  proved 
hy  the  evidence  of  a  witness  who  knew  the  fact,  and  can  re- 
call it,  or  who,  having  no  personal  recollection  of  the  fact  at 
the  time  6f  his  examination  as  a  witness,  testifies  that  he  made, 
or  saw  made,  an  entry  of  the  fact  at  the  time,  or  recently  there- 
after, which,  on  being  produced,  he  can  verify  as  the  entry 
he  made  or  saw,  and  that  he  knew  the  entry  to  he  true  when 
made;  or  may  such  ultimate  fact  he  proved  hy  showing,  hy 
a  witness,  that  he  knew  the  facts  in  relation  to  the  mutter 
which  is  the  subject  of  investigation,  and  communicated  them 
to  another  at  the  time,  but  had  forgotten  them,  and  supple- 
menting this  testimony  by  that  of  the  person  receiving  the 
communication  to  the  effect  that  he  entered,  at  the  time,  the 
facts  communicated,  and  by  the  production  of  the  hook  or  mem- 
orandum in  which  the  entries  were  m,adef 

The  admissibility  of  memoranda  of  the  first  class  is  well  set- 
tled. They  are  admitted  in  connection  with  and  as  auxiliary 
to  the  oral  evidence  of  the  witness;  and  this,  whether  the  wit- 
ness, or  seeing  the  entries,  recalls  the  facts,  or  can  only  verify 
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those  entries  as  a  true  record  made  or  seen  by  him  at  or  soon 
after  the  transaction  to  which  it  relates.  Halsey  v.  Sinsehaugh, 
15  N.  Y.  485;  Guy  v.  Mead,  22  N.  Y.  462. 

The  other  branch  of  the  inquiry  has  not  been  very  distinctly 
adjudicated  in  this  state,  although  the  admissibility  of  entries 
made  under  circumstances  like  those  in  this  case  was  apparently 
proved  in  Payne  v.  Hodge,  71  N.  Y.  598.  We  are  of  opinion 
that  the  admissibility  of  memoranda  nmy  properly  be  extended 
so  as  to  embrace  the  case  before  us.  The  case  is  of  an  account, 
kept  in  the  ordinary  course  of  business,  of  laborers  employed 
in  the  prosecution  of  work,  based  upon  daily  reports  of  fore- 
men who  had  charge  of  the  men,  and  who,  in  accordance  with 
their  duty,  reported  the  time  to  another  subordinate  of  the 
same  common  master,  but  of  a  higher  grade,  who,  in  time, 
also  in  accordance  with  his  duty,  entered  the  time  as  reported. 
We  think  entries  so  made,  with  the  evidence  of  the  foremen 
that  they  made  true  reports,  and  of  the  person  who  made  the 
entries  that  he  correctly  entered  them,  are  admissible.  It  is 
substantially  by  this  method  of  accounts  that  the  transactions 
of  business  in  numerous  cases  are  authenticated,  and  business 
could  not  be  carried  on  and  accounts  kept,  in  many  cases, 
without  great  inconvenience,  unless  this  method  of  keeping  and 
proving  accounts  is  sanctioned.  In  a  business  where  many 
laborers  are  employed,  the  accounts  must,  in  most  cases,  of 
necessity,  be  kept  by  a  person  not  cognizant  of  the  facts, 
and  from  reports  made  by  others.  The  person  in  charge  of 
the  laborers  knows  the  fact,  but  he  may  not  have  the  skill,  or 
for  other  reasons  it  may  be  inconvenient  that  he  should  keep 
the  accoimt.  It  may  be  assumed  that  a  system  of  accounts 
based  upon  substantially  the  same  methods  as  the  accounts  in 
this  case,  is  in  accordance  with  the  usages  of  business.  In 
admitting  an  account  verified  as  was  the  account  here,  there 
is  little  danger  of  mistake,  and  the  admission  of  such  an  ac- 
count as  legal  evidence  is  often  necessary  to  prevent  a  failure 
of  justice. 

We  are  of  opinion,  however,  that  it  is  a  proper  qualification 
of  the  rule  admitting  such  evidence  that  the  account  must  have 
been  made  in  the  ordinary  course  of  business,  and  that  it  shoidd 
not  be  extended  so  as  to  admit  a  mere  private  memorandum, 
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)wt  made  in  pursuance  of  any  duty  owiiig  hy  the  person  mak- 
ing it,  or  when  made  upon  information  derived  from,  another 
ivho  made  the  communication  casually  and  voluntarily,  and 
not  under  the  sanction  of  duty  or  other  obligation.  The  case 
before  us  is  within  the  qualification  suggested.  *  *  * 
The  judgment  is  therefore  affirmed.     All  concur. 


PRATT  V.  WHITE. 
132  Mass.  477  1882. 

Devens,  J.  The  admission  of  the  books  of  account  of  a  party 
to  prove  items  of  work  done  and  goods  delivered,  when  sup- 
ported by  his  own  oath,  or,  if  he  is  deceased,  that  of  his  ad- 
ministrator or  executor,  has  long  been  permitted  in  this  state; 
and  under  various  restrictions,  some  created  by  statute  in  all 
the  states  of  the  Union.  It  has  been  sanctioned  as  an  excep- 
tion to  the  general  rule  of  law  as  it  formerly  existed  that  a 
party  should  not  be  a  witness  in  his  own  case,  and  from  sup- 
posed necessity,  in  order  to  prevent  a  failure  of  justice,  that 
he  shall  be  allowed  to  produce  the  record  of  his  daily  trans- 
actions, to  many  of  which,  on  account  of  their  variety  and 
minuteness,   it  cannot   be  expected  there  will  be  witnesses. 

It  is  for  the  court  to  decide  upon  the  admissibility  of  the 
hook  offered,  although  the  weight  to  be  given  to  it  afterwards 
must  be  largely  a  question  for  the  jury,  in  connection  with 
its  appearance,  the  manner  in  which  it  is  kept,  and  the  other 
evidence  in  the  case.  It  must  appear  to  have  been  honestly 
kept,  and  not  intentionally  erased  or  altered,  and  to  have  been 
the  record  of  the  daily  business  of  the  party,  made  for  the 
purpose  of  establishing  a  charge  against  another.  Necessarily, 
regard  is  to  be  had  to  the  educatioyi  of  the  party,  his  methods 
and  knowledge  of  business,  etc.,  in  deciding  this  question. 
Cogswell  v.  Dolliver,  2  Mass.  217 ;  Prince  v.  Smith,  4  Miss.  454. 

The  decision  of  the  court  to  admit  the  book  is  final  and  con- 
clusive, unless  from  its  character,  or  from  that  which  was  sought 
to  be  proved  by  it,  it  could  not  have  been  admitted  even  if  it 
met  those  tests.     Although  somewhat  irregularly  made  a  part 
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of  the  exceptions  to  be  examined  by  the  court,  the  book  has 
not  been  produced  by  the  defendant  for  our  inspection.  It 
appears  that  measure,  weight,  and  (juantity  were  not  given  in 
connection  with  the  items  of  goods  charged,  but  for  this  rea- 
son we  are  not  prepared  to  say  that  it  was  inadmissible.  If 
the  book  contain  the  record  of  the  party,  daily  transactions 
made  for  the  purpose  of  a  charge,  it  may  be  admitted,  even 
if  deficient  in  many  respects.  It  does  not  follow  that,  before 
a  plaintiff  can  fairly  ask  a  verdict,  he  may  not  be  compelled 
to  supply  deficiencies  in  the  evidence  his  book  affords.  This 
bill  of  exceptions  does  not  show  that  other  evidence  was  not 
introduced. 

A  time  book  which  has  only  the  name  of  the  party  and 
marks  under  particular  dates  has  been  admitted.  ]\Iathes  v. 
Robinson,  8  Mete.  (Mass.)  269.  Upon  the  same  principle, 
marks  on  a  shingle  or  upon  a  notched  stick  have  been  ad- 
mitted. Kendall  v.  Field,  14  Me.  30;  1  Greenl.  Ev.  §§  118, 
119.  Yet  without  additional  evidence,  these  would  afford  but 
incomplete  proof  of  a  claim.  In  Hooper  v.  Taylor,  39  Me. 
224,  a  book  similar  to  the  one  here  in  question  in  omitting  the 
weight  and  quantity  of  articles  was  admitted  with  but  little 
discussion. 

There  would  seem  to  be  no  reason  why  a  delivery  of  specific 
articles  might  not  be  shown  by  a  book  of  accounts,  even  if 
more  evidence  were  needed  to  show  the  amount  which  the 
plaintiff  was  entitled  to  recover.  It  is  easy  to  imagine  many  facts 
in  connection  with  which  such  charges  might  be  very  important. 
We  have  no  reason  to  suppose  more  weight  was  given  to  them 
than  that  to  which  they  were  fairly  entitled,  and  wo  must 
presume  that  the  book  was  submitted  to  the  jury  under  all 
proper  instructions. 

Exceptions  overruled, 
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Declarations  Relating  to  Pedigree* 

SITLER  ET  AL.  v.  GEHR. 

105  Pa.  St.  577.    1884. 

Error  to  court  of  common  pleas,  Berks  county. 

Paxson,  J.  The  first  five  assignments  of  error  may  be  con- 
sidered together.  They  raise  the  question  of  the  admissibility 
of  the  declarations  of  Anna  Maria  Gehr  and  John  Gehr  upon 
the  question  of  pedigree.  The  purpose  of  offering  said  declara- 
tions was  to  establish  relationship  between  the  plaintiff,  and 
Balser  Geehr,  of  Berks  county.  The  evidence  was  objected 
to  because  it  was  not  shown  aliunde  that  the  declarants  were 
of  the  family  of  the  Berks  county  Balser  Geehr.  The  evidence 
was  admitted  and  bill  sealed  for  the  defendants. 

The  rules  of  evidence  applicable  to  pedigree  cases  are:  (1) 
That  the  statements  must  be  made  ante  litem  nrwtam.  (2) 
Declarant  must  be  dead.  And  (3)  But  a  prior  condition  to 
both  these  is  that  it  should  be  proved  by  some  source  of  evi- 
dence, independent  of  the  statement  itself,  that  the  person  mak- 
ing the  statement  is  related  to  the  family  about  which  he  speaks. 
Smith  V.  Tebbitt,  L.  R.  1  Prob.  &  Div.  354. 

It  was  not  denied  that  the  first  two  conditions  had  been  ful- 
filled. Neither  was  it  questioned  that  the  declarants  were  shown 
by  evidence  dehors  the  declaration  to  be  related  to  the  family 
of  Jaseph  Gehr,  the  anc&stor  of  the  plaintiff,  but  it  was  con- 
tended that  the  declarants  must  be  shown  by  evidence  aliunde 
to  be  related  to  Balser  Geehr,  of  Berks  county ;  in  other  words, 
to  the  person  last  siesed  of  the  estate,  or  his  particular  branch 
of  the  family.  To  state  the  quastion  in  another  form:  The 
declarants  were  Anna  Maria  Gehr  and  John  Gehr.  The  plain- 
tiffs' ancestor  was  Joseph  Gehr.  The  deceased  ancestor  was 
Balser  Geehr,  of  Berks  county.  It  was  not  denied  that  the 
deciarants  were  of  the  family  of  Joseph  Gehr,  and  it  was  at- 
tempted to  show  by  their  declarations  that  the  above-named 
Joseph  Gehr  and  Balser  Geehr  were  related  to  each.  The  ques- 
tion was  whether  sufficient  ground  had  been  laid  for  such 
declarations. 


♦See  Sec.  1855  et  seq.,  Vol.  11,  Cyclopedia  of  Law. 
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The  plaintiff's  in  error  contend,  not  only  that  the  declarants 
must  be  showyi  by  evidence  aliunde  to  be  related  to  the  family 
as  to  which  the  declarations  were  made,  but  also  that  they  must 
also  be  thus  shown  to  be  related  to  the  person  who  died  siesed. 
The  first  part  of  this  proposition  is  undoubtedly  true  under  all 
the  authorities.  The  latter  portion  of  it  is  not  so  clear.  I  have 
carefully  examined  all  the  authorities  cited  on  both  sides  upon 
this  point,  and  many  others  to  which  our  attention  was  not 
called  upon  the  argument;  and,  although  there  is  some  con- 
flict in  the  cases,  the  weight  of  authority  seems  to  be  that, 
while  a  declarant  must  be  shown  by  evidence  aliunde  to  belong 
to  the  family,  it  does  not  appear  to  be  necessary  to  show  that 
he  belongs  to  the  same  branch  of  it.  In  Vowles  v.  Young,  13 
Ves.  147,  it  was  held  that  the  declarations  of  a  deceased  hus- 
band concerning  the  descent  or  pedigree  of  his  wife  are  ad- 
missible. And  in  Jewell  v.  Jewell,  1  How.  219,  that  the  declara- 
tions of  a  deceased  husband  and  of  one  of  the  plaintiffs,  claiming 
as  heir  of  her  father,  that  his  wife  was  not  married  to  her 
father,  were  admitted. 

It  would  seem,  however,  that  the  declarations  of  a  husband 
in  regard  to  his  wife's  family,  or  of  a  wife  in  regard  to  her 
Im-sband's,  rest  upon  substantially  the  same  principles  as  those 
of  a  relation  by  blood,  and  tliese  eases  do  not  throw  much  light 
upon  the  question  we  are  considering.     *     *     * 

We  now  return  to  the  question  of  the  competency  of  the  de- 
clarations  in  this  cose.  We  have  already  seen  that  the  declar- 
ants were  related  to  the  plaintiff's  ancestor.  They  were  there- 
fore of  his  family.  The  plaintiff's  name  was  Baltzer  Gehr,  and 
the  question  was  whether  he  was  related  to  the  Balser  Geehr 
of  Berks  county.  The  deposition  of  the  plaintiff,  takeyi  after 
he  was  one  hundred  years  old,  was  read  upon  the  trial  below, 
and  he  testified  that  he  was  named  after  Balser  Geehr  of 
Berks  county,  and  that  the  said  Balser  Geehr  ivas  his  uncle, 
a  brother  of  his  father.  It  is  true  that  his  knowledge  of  this 
relationship  was  derived  from  his  mother.  He  said  :  "About 
his  being  my  uncle,  my  mother  told  me  that,  she  always  called 
him  my  uncle;  that's  what  made  me  know."  Was  this  suffi- 
cient to  justify  the  learned  judge  in  admitting  the  declarations: f 

It  is  to  be  observed,  in  the  first  place,  the  evidence  was  to 
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the  court,  not  to  the  jury.  It  is  the  province  of  the  court  to  de- 
cide whether  a  sufficient  connection  had  been  established  to 
permit  the  declaration  to  go  to  the  jury.  As  was  said  in  Doe 
d.  Jenkins  v.  Davis,  supra,  in  a  similar  case:  "It  was  the 
duty  of  the  judge  to  decide  whether  it  was  proved  to  him. 
There  are  conditions  precedent  which  are  required  to  be  ful- 
filled before  evidence  is  admissible  for  the  jury.  Thus,  an 
oath  or  its  equivalent,  and  competency,  are  conditions  prece- 
dent to  admitting  viva  voce  evidence;  and  apprehension  of 
immediate  death  to  admitting  evidence  of  dying  declarations; 
and  search  to  secondary  evidence  of  lost  writings;  and  so  is 
consanguinity  or  affinity  in  the  declarant  to  declarations  of 
deceased  relatives.  The  judge  alone  has  to  decide  whether  the 
condition  has  been  fulfilled.  If  proof  is  by  witnesses,  he  must 
decide  upon  their  credibility.  If  counter  evidence  is  offered, 
he  must  receive  it  before  he  decidas,  and  he  has  no  right  to 
ask  the  opinion  of  the  jury  on  the  fact  as  a  condition  precedent." 
See  Bartlett  v.  Smith,  11  Mees.  &  W.  483. 

The  learned  judge  helow  was  satisfied  and  received  the  evi- 
dence. We  cannot  say  he  was  wrong.  The  plaintiff  was  a 
competent  witness,  and  made  so  by  law,  and  his  testimony  as 
to  his  relationship  with  Balser  Geehr,  of  Berks  county,  was 
properly  received.  It  is  true  his  information  was  derived  from 
his  mother,  and  was  to  that  extent  hearsay.  But  a  large  pro- 
portion of  the  knowledge  which  every  intelligent  man  has  is 
derived  from  hearsay.  Indeed,  we  scarcely  realize  how  little 
we  actually  know  from  our  own  observation  and  investigation. 
We  learn  the  truths  of  history,  the  secrets  of  science  and  our 
knowledge  of  the  world  generally,  from  what  we  have  read, 
or  from  what  others  have  told  us.  What  does  a  man  know 
of  his  deceased  ancestors  but  what  he  has  learned  from  his 
immediate  relatives?  How  was  the  plaintiff,  who  had  never 
seen  Balser  Geehr,  of  Berks  county,  to  know  that  the  latter 
was  his  uncle,  except  from  his  mother?  It  is  just  such  cases 
that  the  strict  rules  of  evidence  are  relaxed  as  regards  hearsay. 
If  it  were  otherwise,  pedigree  coidd  not  be  proved  at  all  in 
many  cases,  and  in  one  sense  it  is  primary,  not  secondary,  evi- 
dence. The  law  upon  this  point  is  clearly  stated  in  1  Whart. 
Ev.  §  201:     "Pedigree,  from  the  nature  of  things,  is  open  to 
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proof  by  hearsay  in  respect  to  all  family  incidents  a.s  to  which 
no  living  witness  can  be  found.  If  what  has  been  handed  down 
in  families  cannot  be  in  this  way  proved,  pedigree  could  not, 
in  most  cases,  be  proved  at  all.  Nor  is  such  tradition,  in  its 
best  sense,  open  to  the  objections  applicable  to  hearsay.  A., 
called  as  a  witness  to  pedigree,  may  indeed  say,  'B.  told  me 
this.'  But  pedigree  testimony  usually  takes  another  shape.  It 
is  not,  'B.  told  this,'  but  'Such  was  the  understanding  of 
the  family.'  The  con.stitution  of  a  family  may  become  a  mat- 
ter of  immediate  perception.  A.,  B.,  C,  and  D.,  are  brought 
up  as  brothers  in  the  same  household.  If  any  one  says  to  A.. 
'B.  is  your  brother,'  A.  would  not  regard  such  an  announce- 
ment as  any  more  disclosing  a  fact  to  him  than  would  the  an- 
nouncement to  him  that  he  is  a  human  being.  That  B.  is  his 
brother  is  one  of  the  conditions  of  his  family  existence.  He 
fits  into  a  family  of  which  B.  is  a  member  in  the  same  way 
that  one  stone  tits  into  an  arch  of  which  another  stone  is  part. 
The  position  of  one  presupposes  the  position  of  the  other.  As 
to  remote  relations,  the  same  reasoning  applies,  though  with 
diminished  force.  The  recognition  of  such  relations  forms 
part  of  a  family  atmosphere.  The  existence  of  such  relation- 
ship constitutes  the  family.  A  family,  in  this  sense,  is  an 
object  of  immediate  instead  of  mediate  perception.  To  say 
that  A.  is  a  brother,  or  a  cousin,  or  an  uncle,  or  an  aunt,  is 
not  hearsay,  but  primary  evidence.  But  recognition  of  pedi- 
gree is  not  limited  to  such  conditions.  Even  where  there  is  no 
family  consensus  to  be  appealed  to.  what  is  said  by  one  mem- 
ber of  the  family  to  another  as  to  pedigree  may  be  received 
to  prove  such  pedigree.  Hence  it  is  admissible  for  A.  to  prove, 
with  the  limitations  hereafter  exprssed,  what  was  told  him 
by  deceased  relatives  as  to   family  relations." 

We  cannot  say,  therefore,  that  the  plaintiff  was  an  incom- 
petent witness  to  prove  his  relationship  to  the  Balser  Gechr 
of  BerJxS  county,  nor  that  his  testimony  was  incompetent  from 
the  fact  that  his  Ixnowledge  upon  that  subject  teas  derived  from 
his  deceased  mother.  She  alivays  told  him  that  Balser  Geehr 
was  his  uncle.  It  ivas  a  part  of  their  family  histoj-y:  one  of 
their  family  traditions,  furnished  by  one  who  had  the  means 
of  knowledge,  and  no  possible  motive  to  falsify,  so  far  as  ap- 
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pears  in  the  case.  Wheti  the  plaintiff  testified  that  Balser 
Geehr,  of  Berks  county  was  his  uncle,  he  testified  to  a  fact. 
The  evidence  was  primary,  not  secondary.  .litis  puts  at  rest  all 
question  of  the  declarations  of  Anna  Maria  Gehr  and  John 
Gehr.  They  are  shown  to  belong  to  a  branch  of  the  Gehr  fam- 
ily and  from  their  position  as  such  likely  to  have  had  accurate 
information  of  the  matters  to  which  their  declarations  referred. 
The  learned  judge  below  thought  the  connection  between  the 
families  sufficiently  established  to  admit  the  evidence,  and  in 
this  we  see  no  error. 
Judgment  affirmed. 


Dying  Declarations.* 

MATTOX  V.  UNITED  STATES. 

146  V.  8.  140.     1892. 

In  error  to  the  district  court  of  the  United  States  for  the 
district  of  Kansas.     Reversed. 

This  was  an  indictment  charging  Clyde  Mattox  with  the  mur- 
der of  one  John  Mullen,  about  December  12,  1889,  in  that  part 
of  the  Indian  Territory  made  part  of  the  United  States  judicial 
district  of  Kansas  by  section  2  of  the  act  of  congress  of  Jan- 
uary 6,  1883,  (22  St.  p.  400,  c.  13,)  entitled  ''An  act  to  pro- 
vide for  holding  a  term  of  the  district  court  of  the  United  States 
at  Wichita,  Kansas,  and  for  other  purposes." 

Defendant  pleaded  not  guilty,  was  put  upon  his  trial,  October 
5,  1891,  and  on  the  8th  of  that  month  was  found  guilty  as 
charged,  the  jury  having  retired  on  the  7th  to  consider  of 
their  verdict.  Motions  for  a  new  trial  and  in  arrest  of  judg- 
ment were  severally  made  and  overruled,  and  Mattox  sentenced 
to  death.     This  writ  of  error  was  thereupon  sued  out. 

The  evidence  tended  to  show  that  Mullen  was  shot  in  the 
evening  between  8  and  9  o'clock,  and  that  he  died  about  1 
or  2  o'clock  in  the  afternoon  of  the  next  day;  that  three  shots 
were  fired  and  three  wound.s  inflicted;  that  neither  of  the 
wounds  was  necessarily  fatal,  but  that  the  deceased   died   of 


"See  Sec.  1864  et  seq..  Vol.  11,  Cyclopedia  of  Law.  and  cases  there  cited. 
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pneumonia  produced  by  one  of  them  described  as  "  in  the  upper 
lobe  of  the  right  lung,  entering  about  two  or  three  inches  above 
the  right  nii)ple,  passing  through  the  upper  lobe  of  the  right 
lung,  fracturing  one  end  of  the  fourth  rib,  piissing  through  and 
lodging  beneath  the  skin  on  the  riglit  side  beneath  the  shoulder 
blade."  The  attending  physician,  who  was  called  a  little  after 
9  o'clock  and  remained  with  the  wounded  man  until  about  9 
o'clock  in  the  morning,  and  visited  him  again  between  8  and  9 
o'clocK,  testified  that  Mrs.  Hatch,  the  mother  of  Clyde  Mat- 
tox,  was  present  at  that  visit;  that  he  regarded  Mullen's  re- 
covery as  hopeless;  that  Mullen,  being  "perfectly  conscious" 
and  "in  a  normal  condition  as  regards  his  mind,"  asked  his 
opinion,  and  the  doctor  said  to  him:  "The  chances  are  all 
against  you;  I  do  not  think  there  is  any  show  for  you  at  all." 
The  physician  further  testified,  without  objection,  that,  after 
he  had  informed  ]\Iullen  as  to  his  physical  condition,  he  asked 
him  as  to  who  shot  him,  and  he  replied  "he  didn't  have  any 
knowledge  of  who  shot  him.  I  interrogated  him  about  three 
times  in  regard  to  that— who  did  the  shooting— and  he  didn't 
know^"  Counsel  for  defendant,  after  a  colloquy  with  the  court, 
propounded  the  following  question:  "Did  or  did  not  John  Mul- 
len, in  your  presence  and  at  that  time,  say,  in  reply  to  a  ques- 
tion 01  Mrs.  Hatch,  'I  know  your  son,  Clyde  Mattox,  and  he 
did  not  shoot  me;  I  saw  the  parties  w-ho  shot  me,  and  Clyde 
was  not  one  of  them?'"  This  question  was  objected  to  as 
incompetent,  the  objection  sustained,  and  defendant  excepted. 
Counsel  also  propounded  to  Mrs.  Hatch  this  question:  "Did 
or  did  not  John  ^lullen  say  to  you,  on  the  morning  you  visited 
him,  and  after  Dr.  Graham  had  told  him  that  all  the  chances 
for  life  were  against  him,  'I  know  Clyde  Mattox,  your  son, 
and  he  was  not  one  of  the  parties  who  shot  me?'  "  This  was 
objected  to  on  the  ground  of  incompetency,  the  objection  sus- 
tained, and  defendant  excepted.     *     *     * 

Mr.  Chief  Justice  Fult.er.     [In  part.] 

Dying  dcclaraf iojis  arc  admissible  on  a  trial  for  murder,  as 
to  the  fact  of  the  homicide  and  the  person  by  whom  it  was 
committed,  in  favor  of  the  defendant  as  icell  as  against  him. 
1  East,  P.  C.  353;  Rex  v.  Scaife,  1  Moody  c£-  R.  551:  V.  S.  v. 
Taylor,  4  Cranch,  C.  C.  338;  Moore  v.  State,  12  Ala.  761;  Com. 
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V.  Matthews,  89  Ky.  287,  12  S.  W.  Rep.  333.  But  it  must  he 
shown  by  the  party  offering  them  in  evidence  that  they  were 
made  under  a  sense  of  impending  death.  This  may  he  made 
to  appear  from  what  the  injured  person  said;  or  from  the  na- 
ture and  extent  of  the  wounds  in/licted  heing  ohviously  such 
that  he  must  have  felt  or  known  that  he  could  not  survive; 
as  well  as  from  his  conduct  at  the  time  and  the  communica- 
tions, if  any,  made  to  him  hy  his  medical  advisers,  if  assented 
to  or  understandingly  acquiesced  in  hy  him.  The  length  of 
time  elapsing  between  the  making  of  the  declaration  and  the 
death  is  one  of  the  elements  to  he  considered,  although,  as  stated 
by  Mr.  Greenleaf,  "it  is  the  impression  of  almost  immediate 
dissolution,  and  not  the  rapid  succession  of  death,  in  point  of 
fact,  that  renders  the  testimony  admissible."  1  Greenl.  Ev. 
(15th  Ed.)  §§  156,  157,  158;  State  v.  Wensell,  98  Mo.  137, 
11  S.  W.  Rep.  614;  Com.  v.  Haney,  127  Mass.  455;  Kehoe  v. 
Com.,  85  Pa.  St.  127;  Swisher  v.  Com.,  26  Grat.  963;  State  v. 
Schmidt,  73  Iowa,  469,  35  N.  W.  Rep.  590.  In  Reg  v.  Per- 
kins, 9  Car.  &  P.  395,  the  deceased  received  a  severe  wound 
from  a  gun  loaded  with  shot,  of  which  wound  he  died  at  5 
o'clock  the  next  morning.  On  the  evening  of  the  day  on  which 
he  was  wounded,  he  was  told  by  a  surgeon  that  he  could  not 
recover,  made  no  reply,  but  appeared  dejected.  It  was  held 
by  all  the  judges  of  England  that  a  declaration  made  by  him 
at  that  time  was  receivable  in  evidence  on  the  trial  of  a  per- 
son for  killing  him,  as  being  a  declaration  in  articulo  mortis. 
There  the  declaration  was  against  the  accused,  and  obviously 
no  more  rigorous  rule  should  be  applied  when  it  is  in  his 
favor.  The  point  is  to  ascertain  the  state  of  the  mi^id  at  the 
time  the  declarations  were  made.  The  admission  of  the  testi- 
mony is  justified  upon  the  ground  of  necessity,  and  in  view  of 
the  consideration  that  the  certain  expectation  of  almost  imme- 
diate death  will  remove  all  temptation  to  falsehood  and  enforce 
as  strict  adherence  to  the  truth  as  the  obligation  of  an  oath  could 
impose.  But  the  evidence  must  he  received  with  the  utmost 
caution,  and,  if  the  circumstances  do  not  satisfactorily  dis- 
close that  the  awfid  and  solemn  situation  in  which  he  is  placed 
is  realized  hy  the  dying  man  because  of  the  hope  of  recovery, 
it  ought  to  be  rejected.    In  this  case  the  lapse  of  time  was  hut 
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a  few  hours.  The  wounds  were  tliree  iu  number  and  one  of 
them  of  great  severity.  The  patient  was  perfectly  conscious, 
and  asked  the  attending  physician  his  opinion,  and  was  told 
that  the  chances  were  all  against  him,  and  that  the  physician 
thought  there  was  no  "show  for  you  [himj  at  all."  lie  was 
then  interrogated  as  to  who  did  the  shooting,  and  he  replied  that 
he  did  not  know.  All  this  was  admitted  without  objection. 
Defendant's  counsel  then  endeavored  to  elicit  from  the  witness 
whether,  in  addition  to  saying  that  he  did  not  know  the  parties 
who  shot  him,  Mullen  stated  that  he  knew  Clyde  Mattox,  and 
that  it  was  not  Clyde  who  did  so.  The  question  propounded 
was  objected  to  on  the  sole  ground  of  incompetency,  and  the 
objection  sustained.  In  this,  as  the  ca.se  stood,  there  was  error. 
So  long  as  the  evidence  was  in  the  case  as  to  what  Mullen  said, 
defendant  was  entitled  to  refresh  the  memory  of  the  witness  in 
a  proper  manner,  and  bring  out,  if  he  could,  what  more,  if 
anything,  he  said  in  that  connection.  It  was  not  inconsistent 
with  Mullen's  statement  that  he  did  not  know  the  parties,  for 
him  also  to  have  said  that  he  knew  i\lattox  was  not  one  of 
them.  His  ignorance  of  who  shot  him  was  not  incompatible 
with  knowledge  of  who  did  not  shoot  him.  We  regard  the 
error  thus  committed  as  justifying  the  awarding  of  a  new  trial. 
The  judgment  is  reversed,  and  the  cause  remanded  to  the 
district  court  of  the  United  States  for  the  district  of  Kansas, 
with  a  direction  to  grant  a  new  trial. 


STATE  V.  KINDLE. 

47  Ohio  St.  358.     1890. 

At  the  October  term,  1889,  of  the  court  of  common  pleas 
of  Brown  county,  George  W.  Kindle  was  tried  upon  an  indict- 
ment charging  him  with  the  murder  of  one  Thomas  Butt.  On 
the  trial,  to  maintain  the  i-ssue  on  the  part  of  the  state,  the 
prosecuting  attorney  offered  in  evidence  a  written  statement 
purporting  to  be  signed  by  Thomas  Butt,  purporting  to  con- 
tain a  dying  declaration  by  him  of  the  circumstances  immedi- 
ately attending  the  crime,  and  relating  to  the  identity  of  the 
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perpetrator.  Before  offering  the  paper  the  state  called  wit- 
nesses who  testitied  to  the  satisfaction  of  the  court  that  the 
said  Butt,  at  the  time  the  paper  was  written,  and  when  it  was 
signed  by  him,  was  under  a  sense  of  impending  death,  and  had 
n>>  hope  of  recovery,  and  that  the  paper  was  read  over  to  him  be- 
fore he  signed  it.  The  statement  was  then,  against  the  objection 
and  exception  of  the  defendant,  admitted  in  evidence  and  read  to 
the  jury.  A  verdict  finding  the  defendant  guilty  of  man- 
slaughter having  been  rendered,  the  defendant  filed  a  motion 
for  a  new  trial  on  the  ground,  among  others,  that  the  court  erred 
in  admitting  in  evidence  the  written  statement  of  Butt.  On  this 
ground  alone  the  court  sustained  the  motion.  To  this  ruling  the 
prosecuting  attorney  duly  took  a  bill  of  exceptions,  which  upon 
leave  was  filed  in  this  court  "for  its  decision  upon  the  points 
presented." 

Spear,  J.  (after  stating  the  facts  as  above).  The  question 
presented  by  the  bill  of  exceptions  is,  did  the  court  err  in  the 
admission  as  evidence  of  the  written  statement  purporting  to 
be  a  dying  declaration?  While  some  of  the  statements  of  the 
bill  respecting  the  preliminary  proof  are  not  couched  in  the 
clearest  and  most  positive  language,  yet  it  is  fairly  to  be  under- 
stood that  the  testimony  of  the  witnesses  satisfied  the  judge  that 
the  statement  was  prepared  by  one  of  the  witnesses  called,  under 
the  direction  of  the  deceased ;  that  it  was  by  one  of  the  witnesses 
read  over  to  him,  and  was  actually  signed  by  him;  and  that  at 
the  time  he  was  under  a  sense  of  impending  death  and  had  no 
hope  of  recovery.  The  paper  itself  shows  that  it  is  a  recital  of 
the  circum.stances  immediately  attending  the  assault  which  re- 
sulted in  Butt's  death.  It  is  not  questioned  that  the  words  used 
by  the  defendant,  or  the  substance  of  them,  might  have  been  tes- 
tified to  orally  by  those  who  heard  them  if  they  were  able  to  re- 
call them ;  but  it  is  insisted  by  counsel  that  to  admit  the  written 
statement  of  the  decea.sed  is  to  make  him  a  witness  in  the  case, 
and  is  a  violation  of  that  clause  of  the  constitution  of  the  United 
States  which  provides  that  every  person  on  trial,  charged  with 
crime,  shall  have  the  right  "to  be  confronted  with  the  witnesses 
against  him,"  and  of  the  like  clause  in  our  own  constitution 
which  provides  that  in  any  .such  trial  the  party  accused  shall  be 
allowed  "to  meet  the  witnasses  face  to  face."     It  being  con- 
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ceded  that  what  the  deceased  said  is  the  substantive  matter  to 
be  given  to  the  jury,  the  only  question  is  as  to  the  proper  mode 
of  communicating  from  the  declarant  to  the  jury. 

Dying  declarations  have  been  received  in  evidence  on  the 
ground  of  necessity,  there  often  being  no  other  evidence  of  the 
facts  attainable,  and  sometimes  on  the  further  ground  that  the 
solemn  circumstances  surrounding  the  wounded  person,  in  view 
of  impending  death,  will  create  an  obligation  to  utter  the  truth 
equal,  in  its  influence,  to  the  obligation  of  an  oath,  though  it  is 
difficult  to  see  why,  if  the  latter  is  a  substantive  ground,  the 
declarations  should  be  limited  to  the  facts  immediately  con- 
nected with  the  killing.  Mr.  Boscoe,  in  his  work  on  Criminal 
Evidence,  observes  that  the  concurrence  of  both  these  reasons 
led  to  the  admission  of  this  species  of  evidence.  Page  33.  Such 
declarations  are  in  the  nature  of  hearsay,  and  their  admission 
is  an  exception  to  the  general  rule  of  evidence.  It  follows  from 
this  that  the  person  making  them  is  not,  but  the  person  by  whom 
they  are  proven  is,  the  witness.  Hence  the  witness  by  whom 
the  accused  has  the  right  to  be  confronted,  is  the  one  called  to 
lay  the  foundation  for  proof  of  the  declaration  and  by  whom 
the  making  of  the  declaration  is  established.  The  object  is  to 
give  the  accused  the  opportunity  to  see  and  hear  the  ivitness, 
and  for  cross-examination.  If  these  objects  are  secured,  the 
guaranty  of  the  constitution  is  maintained.  Applying  these 
conclusions  to  the  case  at  bar,  how  can  it  be  said  that  the  ac- 
cused was  deprived  of  any  right?  In  order  to  intelligently 
prepare  the  paper  signed  by  the  declarant,  it  was  necessary  for 
the  witness  to  first  talk  with  him,  or  at  least  hear  his  verbal 
statement.  Then,  having  reduced  the  statement  to  writing,  he 
read  it  to  the  declarant  and  it  was  then  signed  by  him.  All  this 
must  have  been  shown  by  the  witness  before  the  court  could 
have  been  satisfied  of  the  necessary  facts  preliminary  to  the  ad- 
mission of  the  paper.  Being  thus  testified  to.  the  whole  transac- 
tion, and  every  d(>tail.  was  the  snbjeot  of  cross-examination. 
The  accused  could  inquire  as  to  just  what  the  declarant  ac^tually 
said,  just  how  much  care  was  taken  in  writing  out  the  statement, 
how  carefully  and  dislinetly  the  paper  was  read  to  the  declarant, 
and.  in  short,  as  to  all  tliat  was  said  and  done,  the  order  of  it. 
and  the  manner  of  il.     \Miether  the  accused  availed  himself  of 
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this  opportunity  or  not,  the  opportunity  was  present.  It  is 
clear  that  in  this  case  the  constitutional  requirement  was  com- 
plied with,  and  every  constitutional  right  was  preserved  to  the 
accused.  Where  this  appears,  the  only  question  is,  which  is  the 
preferable  evidence  of  the  actual  declarations,— the  memory  of 
witnesses,  and  their  ability  to  reproduce  the  words  used,  or  the 
substance  of  them,  or  the  paper,  reduced  to  writing  at  the  time, 
and  signed  by  the  party  making  the  statement  ?  Or,  to  present 
the  exact  question  in  this  case,  is  there  such  preference  to  be 
given  the  former  method  as  to  render  the  latter  improper?  We 
think  not.  The  common  judgment  of  mankind,  formed  upon 
observation  and  experience,  is  that  the  attempt  to  repeat  the 
language  of  others  is  always  attended  with  uncertainty.  It  is 
in  recognition  of  this  fact  that  the  custom  has  obtained  at  trials 
for  the  judge  to  caution  the  jury  in  weighing  and  considering 
testimony  of  this  kind.  The  witness  may  not  have  fully  under- 
stood the  declarant.  He  may  not  recollect  accurately  the  words 
or  their  substance ;  or,  having  understood  and  remembering,  he 
may  not  be  able  to  fully  and  clearly  express  himself  in  their 
reproduction.  At  least  the  written  statement,  approved  and 
signed  by  the  declarant,  is  not,  ordinarily,  open  to  thase  objec- 
tions. Nor  can  it  be  said  that  the  paper  so  prepared  and  veri- 
fied has  not  a  legitimate  tendency  to  prove  the  facts  sought  to 
be  proven ;  that  is,  to  show  what  the  dying  man  said. 

But,  if  we  had  doubts  as  to  this  conclusion,  on  principle,  we 
would  be  impelled  to  the  same  result  upon  authority.  The  ad- 
missibility of  dying  declarations  in  cases  of  homicide  has  been 
recognized  by  the  courts  for  more  than  a  century,  and  the  ques- 
tion of  the  form  in  which  such  declarations  shall  be  given  to  the 
jury  has  often  been  under  consideration.  In  King  v.  Ely  tried 
before  Chief  Justice  King  at  Old  Bailey  in  1720,  (12  Vin.  Abr. 
118),  it  was  held  that,  "in  the  case  of  murder,  what  the  deceased 
declared  after  the  wound  given,  may  be  given  in  evidence;"  and 
in  TrovTter's  Case,  Id.  119,  "the  court  would  not  admit  the 
declaration  of  the  deceased,  which  had  been  reduced  into  writing, 
to  be  given  in  evidence  without  producing  the  writing."  To  like 
effect  is  Rex  v.  Woodcock,  1  Leach.  500  (decided  in  1789). 
In  Rex  V.  Gay,  7  Car.  &  P.  230,  it  was  declared  that  if  a  declara- 
tion in  articulo  mortis  be  taken  down  in  writing,  and  signed  by 
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the  party  making  it,  the  judge  will  neither  receive  a  copy  of  the 
paper  in  evidence,  nor  will  he  receive  parol  evidence  of  the 
"declaration;"  and  Coleridge,  J.,  refasod  to  receive  the  parol 
evidence  offered.  Under  the  head  of  "Form  of  Declaration," 
Mr.  Phillips,  in  his  work  on  Evidence,  (volume  1,  p.  240,)  uses 
the  following  language:  "With  regard  to  the  manner  in  which 
a  dying  declaration  may  become  the  subject  of  legal  evidence, 
it  may  be  observed  that  an  examination  taken  on  oath  by  a 
magistrate,  and  signed  by  the  deceased  and  by  the  magistrate, 
ha.s  been  received  in  evidence  as  of  the  same  effect  in  point  of 
admissibility  as  declarations  not  made  with  the  same  solemnity." 
And  in  a  note  to  page  241  occurs  this:  "Where  the  statement 
of  the  deceased  is  taken  down  in  writing,  it  is  of  course  more 
reliable,  more  accurate,  than  the  memory  of  most  men ;  but  it  is 
of  no  higher  grade  than  unwritten  testimony."  Prof.  Green- 
leaf  in  his  work  on  Evidence  (section  161)  gives  the  rule  that, 
' '  if  the  statement  of  the  deceased  was  committed  to  writing,  and 
signed  by  him,  at  the  time  it  was  made,  it  has  been  held  essen- 
tial that  the  writing  should  be  produced,  if  existing,"  Mr. 
Wharton,  in  his  work  on  Criminal  Evidence,  (section  295,)  thus 
states  the  rule:  "If  the  declaration  of  the  deceased,  at  the  time 
of  his  making  it,  be  reduced  into  writing,  and  then  read  and  ap- 
proved by  him  as  giving  his  deliberate  view,  the  written  document 
becomes  primary  evidence."  It  was  held  by  the  supreme  court 
of  Iowa  in  State  v.  Tweedy,  11  Iowa,  350.  that  "when  declara- 
tions in  extremis  are  reduced  to  writing  and  signed  by  the  per- 
son making  them,  the  writing,  if  in  existence,  must  be  produced 
as  evidence  of  such  declarations."  The  admissibility  of  compe- 
tent declarations,  so  evidenced,  has  been  directly  smtained  in 
California,  (People  v.  Glenn,  10  Cal.  32;)  in  Texas.  (Krebs  v. 
State,  8  Tex.  App.  1;)  in  Arkansas,  (Collier  v.  State.  20  Ark. 
36;)  in  Mi.ssissippi,  (Merrill  v.  State,  58  :Mis.s.  65;)  in  Alabama, 
(Kelly  V.  State,  52  Ala.  361;)  in  South  Carolina.  (State  v. 
Ferguson,  2  Ilill.  619;)  in  Kentucky,  CNIockabee  v.  Com.,  78  Ky. 
380;)  in  Indiana,  (Binns  v.  State.  46  Ind.  311  ;)  and  in  Wiscon- 
sin, (State  V.  Martin,  30  Wis.  216).  And,  inferentially,  in  Ten- 
nessee, (Epperson  v.  State.  5  Lea.  291  :)  and  in  ^Tassachusetts, 
(Com.  V.  Hanoy,  127  Mass.  455).  That  such  ^\Titten  statements 
are  not  admissible  as  depositions  has  been  several  times  held,  as 
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in  the  last-named  case,  but,  if  there  are  any  holdings  against 
their  admissibility  under  the  general  head  of  dying  declarations, 
our  attention  has  not  been  called  to  them,  nor  have  we  found 
such  in  an  extended  search  of  authorities.  At  all  events,  there 
is,  beyond  doubt,  a  marked  agreement  in  favor  of  their  admis- 
sibility. 

It  is  insisted  that  the  written  statement  was  a  deposition, 
and  that,  as  there  has  been  no  statutory  provision,  and  under 
our  constitution  could  not  lawfully  be  such  provision,  for  the 
taking  of  depositions  for  the  state,  the  paper,  on  that  ground, 
was  inadmissible.  But  is  it  a  deposition?  In  a  certain  general 
sense,  any  written  statement,  signed  by  a  person,  containing 
assertions  of  fact,  may  be  treated  as  his  deposition,  and  the  term 
has  been  sometimes  used  in  this  sense,  by  law-writers  and  judges. 
In  law,  however,  its  accepted  meaning  is  limited  to  the  written 
testimony  of  a  witness  reduced  to  writing  in  due  form,  by  virtue 
of  a  commission  or  other  authority  of  a  competent  tribunal,  upon 
notice,  or  according  to  the  provisions  of  some  statute  law.  Be- 
sides, the  scope  and  subject-matter  of  a  deposition  and  a  dying 
declaration  may  widely  dififer.  A  paper  competent  to  be  re- 
ceived in  evidence  as  a  deposition  may  be  received  in  any  case 
in  which  it  is  taken,  and  may  contain  statements  as  to  any  facts 
to  which  the  witness,  if  on  the  stand  in  court,  could  have  testi- 
fied, A  paper  competent  to  be  received  as  a  dying  declaration 
is  receivable  only  in  a  case  where  the  death  of  the  deceased  is 
the  subject  of  the  charge,  and  is  limited  in  its  statements  to 
declarations  respecting  the  immediate  cause  of  the  death.  Again, 
a  deposition,  duly  taken,  proves  itself;  a  paper  containing  a 
dying  declaration  must  be  identified  and  established  by  oral 
proof.  This  paper  does  not  purport  to  be  a  deposition.  It  was 
not  offered  as  a  deposition.  It  has  nowhere  in  these  proceedings 
been  treated  as  a  deposition.  We  think  it  cannot  be  now  re- 
garded as  such. 

Again,  it  is  urged  against  the  admissibility  of  this  statement 
that,  "as  our  experience  teaches,  there  are  many  men  who  in  the 
hour  of  death  do  not  have  the  fear  of  God  before  their  eyes,  are 
filled  with  malice,  hatred,  and  anger,  which  go  out  only  with 
their  lives,  and  are  buried  with  them  in  their  graves,  and  with 
whom  a  consciousness  of  impending  death  moves  to  a  desire  for 
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revenge;  and  that  such  declarations,  in  a  majority  of  cases,  are 
prompted  by  such  desire."  But  against  his  objection  may  be 
quoted  the  observation  of  Chief  Baron  Eyre,  in  Woodcock's 
Case,  supra,  to  the  effect  that  these  "declarations  are  made  in  ex- 
tremity, when  the  party  is  at  the  point  of  death,  and  when  every 
hope  of  this  world  is  gone;  when  every  motive  to  falsehood  is 
silenced,  and  the  mind  is  induced,  by  the  most  powerful  consid- 
eration, to  speak  the  truth.  A  situation  so  solemn  and  so  awful 
is  considered  by  the  law  as  creating  an  obligation  equal  to  that 
which  is  imposed  by  a  positive  oath  administered  in  a  court  of 
justice."  However,  it  is  manifest  that,  whatever  force  there 
may  be  in  the  objection,  it  goes  to  the  weight  of  the  testimony, 
and  not  to  its  competency,  and  w^ould  be  just  as  forcible,  if  not 
more  so,  against  the  admission  of  declarations  proven  by  word  of 
mouth.  We  are  of  opinion  that  in  cases  of  homicide  a  statement 
of  the  injured  person,  made  in  extremis,  while  conscious  of  his 
condition,  and  under  a  sense  of  impending  dissolution,  reduced 
to  writing  by  a  competent  person,  at  the  instance  of  the  declar- 
ant, or  with  his  consent,  approved  and  signed  by  him,  containing 
statements  of  the  circumstances  of  the  unlawful  act  which  re- 
sults in  death,  after  proper  preliminary  proof  has  been  intro- 
duced, is  admissible  in  evidence.  Whether  or  not  such  paper  is 
primary  evidence  in  the  sense  that  parol  evidence  of  the  declara- 
tions will  not  be  received  until  the  absence  of  the  paper  is  ac- 
counted for,  we  are  not  called  upon  to  determine.  It  follows 
that  the  court  of  common  pleas  did  not  err  in  admitting  the 
written  statement  of  Thomas  Butt  in  evidence,  and  that  that 
court  did  err  in  sustaining  the  motion  for  a  new  trial  by  reason 
of  the  introduction  of  the  written  statement.  Exceptions  sus- 
tained. 
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Declarations  Relating  to  Ancient  Documents  and  Matters* 

APPLEGATE  ET  AL.  v.  LEXINGTON  &  CARTER  COUN- 
TIES MIN.  CO.  ET  AL. 

117  U.  S.  255.     1886. 

In  error  to  the  circuit  court  of  the  United  States  for  the  dis- 
trict of  Kentucky. 

The  suit  was  in  the  nature  of  an  action  of  ejectment  to  re- 
cover possession  of  a  tract  of  land  formerly  in  Mason  county,  but 
now  in  Greenup,  Carter  and  Boyd  counties,  in  Kentucky.  The 
plaintiffs  in  error  were  the  plaintiffs  in  the  circuit  court.  They 
alleged  in  their  petition  that  they  were  the  lineal  heirs  of  Carey 
L.  Clark,  who  died  seized  of  a  tract  of  8,334  acres,  part  of  a  tract 
of  18000  acres  granted  hj  patent  from  the  commonwealth  of  Vir- 
ginia, dated  April  21,  1792,  to  Charles  Fleming,  from  whom  their 
ancestor,  Carey  L.  Clark,  derived  title  by  a  regular  chain  of  con- 
veyances; that  the  plaintiffs  were  the  owners  and  entitled  to  the 
possession  of  the  land  sued  for;  and  that  the  defendants  had  un- 
lawfully entered  upon  and  unlawfully  withheld  possession  of  the 
same.  The  defendants,  by  their  answers,  denied  these  allega- 
tions, and  averred  that  they  were  seized  of  the  premises  by  para- 
mount title.  The  answers  were  traversed  by  the  plaintiffs'  reply. 

There  was  a  jury  trial.  The  plaintiffs,  to  sustain  the  issue  on 
their  part,  offered  in  evidence  the  following  documents  as  links 
i'  their  chain  of  title:  (1)  A  copy,  duly  certified,  from  the  land- 
office  of  the  state  of  Kentucky,  of  the  patent  from  the  state  of 
Virginia  to  Charles  Fleming,  for  the  tract  of  land  of  which  the 
land  in  controversy  was  originally  a  part.  (2)  A  copy  of  the 
will  of  Charles  Fleming,  devising  a  moiety  of  said  tract  of  land 
to  William  Fleming,  John  Bernard,  Jr.,  and  Richard  Bernard, 
as  trustees.  (3)  A  copy  of  a  deed  from  Samuel  Sackett  and 
wife  to  Jaseph  Conkling  and  others,  dated  August  29,  1795,  for 
the  particular  land  in  controversy  in  this  case,  together  with  cer- 
tain other  tracts  that  had  been  patented  by  the  state  of  Vir- 
ginia to  Charlas  Fleming.     (4)  A  copy  of  a  mortgage  from  Jos- 


♦Ree  Sec.  1871    et  seq.,  Vol,  11,  Cycloi>edia  of  Law,  and  cases  there 
cited. 
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eph  Conkling  and  others,  the  grantees  above  named,  to  Samuel 
Sackett,  the  grantor  above  named,  conveying  the  same  lands  a.s 
above,  and  dated  August  29,  1795.  (5)  A  copy  of  a  deed  from 
William  F'leming  and  the  Bernards,  trustees  an  above  under  the 
will  of  Charles  Fleming,  to  John  Bryan,  conveying  to  Bryan 
the  lands  devised  to  them  by  the  will  of  Fleming,  and  dated  De- 
cember 31,  1796.  (6)  The  original  of  the  deed  last  named.  (7) 
A  copy  of  a  deed  from  Jolin  Bryan  and  wife  to  Samuel  Sackett, 
dated  January  28,  1797,  conveying  the  same  land  conveyed  to 
Bryan  by  deed  last  above  named.  (8)  The  original  of  the  deed 
last  above  named.  (9)  The  original  of  a  deed  from  Charles 
Fleming,  dated  AugiLst  8,  1784,  to  John  and  William  Brj-an, 
conveying  to  them  13,300  acres  of  the  land  that  had  been  patent- 
ed to  said  Charles  Fleming,  and  being  part  of  the  18,000  acre 
tract,  of  which  tract  the  land  in  controversy  is  also  a  part.  (10) 
A  certified  copy  from  the  Mason  county  circuit  court  of  the  rec- 
ord in  the  case  of  Carey  L.  Clark  v.  Joseph  Conkling  and  others, 
in  which  Clark,  as  the  assignee  of  the  above-mentioned  mortgage 
of  Joseph  Conkling  and  others  to  Samuel  Sacpett,  brought  suit 
to  foreclose  the  same. 

The  court  admitted  in  evidence  the  first  four  of  the  documents 
above  mentioned.  All  the  others  were  rejected,  namely,  the 
original  and  a  copy  of  the  deed  from  William  Fleming  and  the 
Bernards  to  John  Bryan,  the  original  and  the  copy  of  the  deed 
from  Bryan  to  Sackett,  the  original  of  the  deed  from  Charles 
Fleming  to  John  and  William  Bryan,  and  the  copy  of  the  rec- 
ord from  the  Mason  county  circuit  court  in  the  case  of  Clark  v. 
Conkling  and  others.  The  court  having  excluded  these  docu- 
ments, the  plaintifl:'s  were  unable  to  trace  title  to  themselves  for 
the  premises  in  controversy.  Thereupon  the  jury,  under  the 
instruction  of  the  court,  returned  a  verdict  for  the  defendants, 
upon  which  the  court  rendered  judgment,  and  the  plaintiffs  sued 
out  this  writ  of  error. 

Mr.  Justice  Woods,  after  stating  the  facts  in  the  foregoing 
language,  delivered  the  opinion  of  the  court. 

We  shall  first  consider  the  exclusion  of  the  original  deed  from 
Fleming  and  the  Bernards  to  John  Bryan,  and  the  original 
deed  from  John  Br>'an  to  Samuel  Sackett.  We  are  of  opinion 
that    they    should    have    been    admitted    in    evidence.      They 
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have  been  certified  to  and  inspected  by  this  court,  Their 
appearance  affords  strong  evidence  of  their  genuineness 
and  antiquity,  and  they  are  free  from  any  badge  that  would 
excite  suspicion  of  fraud  or  forgery.  In  support  of  their  gen- 
uineness it  was  shown  that  a  short  time  before  the  trial  in  the 
circuit  court  they  were  discovered  by  one  of  the  plaintiffs'  at- 
torneys in  the  office  of  the  clerk  of  the  circuit  court  of  Greenup 
county,  Kentucky,  among  the  original  papers  of  a  suit  in  that 
court  brought  by  one  James  Hughes  v.  Heirs  of  Thomas  Shore, 
on  July  15,  1816,  to  quiet  his  title  to  16,000  acres  of  land  in 
Greenup  county,  part  of  the  lands  conveyed  by  the  deed  of  Wil- 
liam Fleming  and  the  Bernards  to  John  Bryan.  The  deeds  and 
the  original  papers  in  that  suit  were  produced  by  a  clerk  of  the 
Greenup  circuit  court  in  obedience  to  a  subpoena  duces  tecum. 
The  record  of  this  case  was  admissible  against  persons,  not  par- 
ties or  privies,  to  prove  the  collateral  fact  of  the  antiquity  of 
the  original  deeds  offered  in  evidence  and  to  account  for  their 
custody.  Barr  v.  Gratz,  4  Wheat,  220.  The  bill  of  Hughes 
averred  that  he  derived  title  under  the  patent  to  Charles  Flem- 
ing, and  by  virtue  of  the  devise  in  his  will  to  William  Fleming 
and  the  Bernards,  and  the  deeds  of  William  Fleming  and  the 
Bernards  to  John  Bryan  and  of  John  Bryan  to  Samuel  Sackett. 
The  complainant  Hughes  offered  by  his  bill  "to  produce  said 
patent  and  deeds  showing  the  deduction  of  title  in  proper  time, 
or  whenever  the  court  should  require  it."  The  two  deeds  men- 
tioned in  the  bill  of  complaint  filed  by  Hughes  correspond  with 
and  appear  to  be  the  two  original  deeds,  namely,  the  deed  from 
William  Fleming  and  the  Bernards  to  John  Bryan,  and  the  deed 
from  John  Bryan  to  Samuel  Sackett,  offered  in  evidence  by  the 
plaintiffs  in  this  case,  which  were  found  among  the  other  papers 
in  the  case  of  Hughes  v.  Heirs  of  Shore.  These  deeds  were  nec- 
essary exhibits  and  evidence  in  the  case  to  entitle  Hughes  to  the 
relief  prayed  for.  They  were  produced  from  the  files  of  the 
highest  court  of  the  county  where  the  lands  were  situate,  from 
the  custody  of  an  officer  charged  by  law  with  their  care  and  safe- 
keeping, where  they  had  been  placed  for  a  necessary  and  proper 
use,  and  from  which  they  could  not  be  withdrawn  without  the 
order  and  consent  of  the  court.  Their  custody  was  therefore 
accounted  for,  and  was  shown  to  be  proper  and  beyond  sus- 
picion. 
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It  further  appeared  that  upon  the  trial  oi"  the  case  of  Hughes 
V.  Shore's  Heirs,  on  July  8,  1825,  the  patent  to  Charles  Flem- 
ing from  the  cunimonwealth  of  Vir<,'iuia  for  16,191  acres  of  land, 
the  will  of  Charles  Fleming,  and  the  said  deed  of  William  Flem- 
ing and  the  Bernards,  triustees,  to  John  Bryan,  were  offered  in 
evidence.  The  latter  was  rejected,  "because,"  as  the  bill  of  ex- 
ceptions states,  "the  certificate  and  seal  of  the  mayor  of  Phil- 
adelphia" was  "not  sufficient  to  authorize  it  to  be  read,  and  be- 
cause the  same  could  not  be  read  as  a  recorded  deed,  not  having 
been  recorded  within  the  time  prescribed  by  law,"  and  "be- 
cause, by  rejecting  this  deed,  complainants'  chain  of  title  was 
broken,  and  they  could  not  further  progress  with  their  evidence, 
the  court  rendered  a  decree  dismissing  their  bill."  It  is 
therefore  made  clear  by  the  evidence  offered  that  at  least  as  early 
as  the  year  1825  the  deed  of  William  Fleming  and  the  Bernards 
to  John  Brj-an  was  on  file  in  the  circuit  court  of  Greenup  county, 
and  it  may  be  safely  inferred  that  the  other  documents  men- 
tioned by  Hughes  as  his  muniments  of  title  were  also  on  file 
in  the  same  court  at  the  same  time,  and  that  all  the  deeds  re- 
mained in  the  custody  of  the  court  down  to  the  time  when  they 
were  produced  by  the  clerk  under  the  subpoena  duces  tecum  is- 
sued in  this  case,  a  period  of  55  years. 

Another  circumstance  relied  on  to  show  the  genuineness  of  the 
original  deeds  was  that  each  hore,  indorsed  thereon,  a  certificate 
apparently  ancient  and  genuine,  one  with  the  signature  of  the 
recording  officer,  and  the  other  without  signature,  to  the  effect 
that  the  deeds  had  been  recorded  in  the  year  1816.  In  the  case 
of  SteUins  v.  Duncan,  lOS  U.  S.  50,  S.  C.  2  Sup.  Ct.  313,  it  was 
held  that  a  certified  copy  of  a  memorandum  made  at  the  foot  of 
the  record  of  a  deed  ''recorded  June  23,  1818,"  and  without 
signature,  was  competent  and  conclusive  evidence  that  the  deed 
had  been  recorded  at  the  date  mentioned.  In  view,  therefore, 
of  the  habit  of  recorders  of  deeds,  which  is  universal,  and  matter 
of  comynon  Tinowledge,  to  indorse  upon  the  deeds  themselves  the 
fact  ayid  date  of  their  registration,  the  certificates  appearing  on 
the  deeds  in  question  were  competent  and  sufficient  evidence  of 
the  fact  that  the  deeds  had  been  put  upon  record  during  the  year 
mentioned  in  the  certificates.  We  tJiink  this  evidrner  support- 
ed by  an  inspection  of  the  deeds  was  sufficient  to  justify  their 
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admission  as  ancient  deeds,  without  direct  proof  of  their  execu- 
tion. The  rule  is  that  an  ancient  deed  may  he  admitted  in  evi- 
dence, without  direct  proof  of  its  execution,  if  it  appears  to  he 
of  the  age  of  at  least  30  years,  when  it  is  found  in  proper  cus- 
tody, and  either  possession  under  it  is  shown,  or  some  other  cor- 
rohorative  evidence  of  its  authenticity  freeiyig  it  from  all  just 
grouyids  of  suspicion. 

Thus,  in  Barr  v.  Gratz,  4  Wheat.  220,  a  deed  from  Craig  to 
Michael  Gratz,  dated  July  16,  1784,  was  offered  in  evidence,  but 
was  not  proved  by  the  subscribing  witnesses,  nor  their  absence 
accounted  for.  Its  admission  was  alleged  as  error;  but  this  court 
said  that,  as  the  deed  was  more  than  30  years  old,  and  was 
proved  to  have  been  in  the  possession  of  the  lessors  of  the  plain- 
tiff, and  actually  asserted  by  them  as  the  ground  of  their  title  in 
a  prior  chancery  suit,  it  was,  in  the  language  of  the  books,  suffi- 
ciently accounted  for,  and  on  this  ground,  as  well  as  because  it 
was  r,  part  of  the  evidence  in  support  of  the  decree  in  that  suit, 
it  was  admissible  without  the  regular  proof  of  its  execution.  So, 
in  Caruthers  v.  Eldridge,  12  Grat.  670,  it  was  contended  by  the 
plaintiff  in  error  that  in  no  case  could  a  paper  be  admitted  in 
evidence  as  an  ancient  deed,  without  proof  of  its  execution,  un- 
til it  was  first  shown  that  30  years'  quiet  and  continued  posses- 
sion of  the  land  had  been  held  under  the  deed.  But  the  court 
held,  in  substance,  that  an  ancient  deed  may  be  introduced  in 
evidence  without  proof  of  its  execution,  though  possession  may 
not  have  been  held  for  30  years  in  accordance  therewith,  if  such 
account  be  given  of  the  deed  as  may  be  reasonably  expected 
under  all  the  circumstances  of  the  case,  and  as  will  afford  the 
presumption  that  it  is  genuine.  In  Harlan  v.  Howard,  79  Ky. 
373,  the  court  of  appeals  states  the  rule  in  relation  to  the  proof 
of  ancient  deeds  thus:  '*The  genuineness  of  such  in.struments 
may  be  shown  by  other  facts  as  well  as  that  of  possession ;  and 
when  proof  of  possession  cannot  be  had,  it  i.s  within  the  very 
essence  of  the  rule  to  admit  the  instrument,  when  no  evidence 
justifying  suspicion  of  its  genuineness  is  shown,  and  it  is  found 
in  the  castody  of  those  legally  entitled  to  it."  See,  also,  Vin. 
Abr.  "Evidence,"  A,  B,  5,  "Ancient  Deeds,"  7;  Com.  Dig.  "Ev- 
idence," B,  2;  1  Greenl.  Ev.  §  144,  and  note  1;  Starkie,  Ev.  524: 
Phil.  Ev,  (Cow.  &  H.  &  Notes,  3d  Ed.)  pt.  2,  note,  197,  p.  368 
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et  seq.j  Doe  v.  Passingham,  13  E.  C.  L.  309 ;  In  re  Parkyn's  Will, 
6  Dow,  202;  Winn  v.  Patterson,  9  Pet.  663;  Jackson  v.  Larovvay, 
3  Johns.  Cas.  283;  Hewlett  v.  Cock,  7  Wend.  371.  In  the  case 
last  cited,  Judge  Nelson,  afterwards  a  justice  of  this  court,  said 
that  there  was  some  confusion  in  the  cases  in  England  and  New 
York  as  to  the  preliminary  proof  necessaiy  to  authorize  an  an- 
cient deed  to  be  read  in  evidence;  that  possession  accompanying 
the  deed  was  always  sufficient  without  other  proof,  but  it  was 
not  indispensable.  He  approved  the  decision  in  Jackson  v.  Lar- 
oway,  ubi  supra,  which  he  said  had  been  recognized  as  law  in 
Jackson  v.  Luquere,  5  Cow.  221,  and  had  undoubtedly  in  its 
favor  the  weight  of  English  authority.  These  authorities  sus- 
tain the  rule  as  we  have  stated  it. 

The  deeds  in  question,  when  offered  in  evidence,  purported  to 
he  over  80  years  old  and  their  appearance  tended  to  prove  their 
antiquity  and  their  genuineness.  The  testimony  offered  in  sup- 
port of  them  proved  their  existence  as  far  back  as  the  year  1816, 
and  that  in  that  year  they  had  been  placed  upon  the  public  rec- 
ord of  deeds,  where,  if  properly  acknowledged,  they  would  have 
been  entitled  to  registration.  In  the  same  year  in  which  theyi 
were  recorded  they  were  mentioned  and  referred  to  in  the  bill 
filed  by  Hughes  v.  Shore's  Heirs  as  m,nniments  of  his  title,  and 
he  offered  to  produce  them  when  required.  There  is  no  reason 
to  doubt  that  they  remained  in  the  rightful  custody  of  the  clerk 
in  whose  office  they  had  become  file  papers,  until,  after  a  lapse  of 
at  least  55  years,  they  were  fo\ind,  and  produced  upon  the  trial 
of  the  present  case  by  the  officer  to  whose  custody  they  belonged. 

But  the  proof  of  the  genuineness  of  both  deeds  was  greatly 
strengthened  by  evidence,  which  applied  directly  to  one  only  of 
the  two,  namely,  the  original  deed  from  John  Bryan  to  Sam- 
uel Sackett,  dated  January  28,  1797.  This  consisted  of  the  rec- 
ord of  a  partition  made  October  18,  1810,  on  the  application  of 
James  Hughes,  by  commissioner,  under  authority  of  a  general 
act  of  the  legislature  of  Kentucky  approved  December  19,  1796, 
Hughes  claimed  the  imdivided  half  of  the  18,000  acres  con- 
veyed to  Charles  Fleming  by  the  governor  of  Virginia,  by  patent 
dated  April  21,  1792;  and  alleged  as  muniments  of  his  title  the 
said  patent,  and  the  deed  of  John  Bryan  to  Samuel  Sackett.  On 
the  strength  of  the  title  shown  by  Hughes  the  commissioners  di- 
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vided  the  18,000  acres,  and  set  off  and  conveyed  to  him  the  one 
half  thereof  in  severalty,  and  in  their  deed  of  conveyance,  re- 
ferred to  the  patent  to  Charles  Fleming,  and  the  deed  of  Bryan 
to  Sackett,  as  links  in  the  title  of  Hughes.  The  partition  thus 
made  is  shown  to  have  been  recognized  by  successive  conveyances 
of  parts  of  the  land  set  off  to  Hughes,  and  by  possession  held 
thereunder.  The  testimony  therefore  shows  that  as  early  as  the 
year  1810  the  deed  of  Bryan  to  Sackett  was  in  existence ;  that  it 
was  recognized  as  a  genuine  deed  by  public  officers  whose  duty  it 
was  to  scrutinize  it,  and  was  made  by  them  the  basis  of  their 
official  action ;  and  that  possession  has  been  held  of  a  portion  of 
the  land  described  therein  by  persons  who  trace  title  through  it 
to  the  patent  to  Charles  Fleming.  These  two  deeds  under  con- 
sideration are  shown  by  the  record  to  have  a  common  history, 
and  to  have  been  relied  on  as  links  in  the  same  chain  of  title. 
Te^itimony,  therefore,  which  is  directly  applicable  to  one  only 
tends  to  support  the  other.  The  facts,  therefore,  which  we  have 
just  stated  in  reference  to  the  deed  from  Bryan  to  Sackett  tend 
to  show  also  the  ge^mineness  of  the  deed  from  Fleming  and  the 
Bernards  to  Bryan.  We  are  therefore  of  opinion  that  the  gen- 
uineness of  both  deeds  was  proven,  and  that  the  court  erred  in 
exciudhig  them  from  the  jury. 

The  offer  in  evidence  of  the  original  deed  from  Charles  Flem- 
ing to  John  and  William  Bryan,  dated  August  8,  1794,  stands 
upon  substantially  the  same  ground  as  the  two  deeds  already 
considered.  The  bill  of  exceptions  states  that  the  plaintiffs  of- 
fered in  support  of  the  competency  of  this  deed  the  same  evi- 
dence as  was  offered  in  support  of  the  two  la.st-mentioned  deeds ; 
that  it  was  found  at  the  same  time  and  place,  and  produced  from 
the  same  custody.  In  further  support  thereof  the  plaintiffs  pro- 
duced the  clerk  of  the  Mason  county  court,  having  with  him 
Deed  Book  B,  containing  deeds  recorded  in  the  clerk's  office  of 
that  court,  beginning  February  22,  1794,  and  the  two  or  three 
years  next  ensuing,  and  offered  to  show  that  there  was  recorded 
in  that  book  a  deed  identical  in  terms  with  the  aforesaid  original 
deed.  They  also  offered  and  read  in  evidence  a  copy  of  the 
deed,  duly  certified  from  the  clerk's  office  of  the  Mason  county 
circuit  court,  with  a  copy  of  the  certificate  thereto  appended 
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showing  that  the  original  deed  was  recorded  in  the  year  1794. 
It  follows,  from  what  we  have  said  in  relation  to  the  admissi- 
bility of  the  other  original  deeds,  that  this  one,  also,  should  have 
been  received  in  evidence,  and  that  the  circuit  court  erred  in  ex- 
cluding it.  *  *  * 

New  TRIAL  GRANTED. 


CHAPTER   IIL 

ADMISSIONS* 

SMITH  ET  AL.  v.  BOYER  ET  AL. 

29  Neb.  76.    1890. 

Error  to  district  court,  Red  Willow  county;  Cochran,  Judge, 
Maxwell,  J.  On  the  24th  of  September,  1887,  the  defend- 
ants executed  and  delivered  to  the  First  National  Bank  of  Indi- 
anola  and  L.  J.  Holland  a  chattel  mortgage  upon  "all  our  gen- 
eral stock  of  merchandise,  consisting  of  dry  goods,  groceries, 
boots  and  shoes,  hats  and  caps,  crockery,  clothing,  notions,  jew- 
erly,  safe,  and  show-cases,  fixtures,  and  all  our  other  goods  and 
merchandise  contained  in  the  brick  building,  store-houses,  and 
basement,  situate  on  lot  6,  block  33,  in  the  town  of  Indianola,  Ne- 
braska. Also  our  books  and  book-accounts  held  and  owing  to 
U3,  the  said  firm  of  Boyer  &  Davidson,  on  account  of  our  busi- 
ness in  said  store  above  named,"— to  secure  the  payment  of 
$5,336.46,  of  which  sum  $2,000  is  alleged  to  have  been  due  the 
bank,  and  the  remainder  to  Holland.  The  exact  value  of  the  prop- 
erty mortgaged  does  not  appear,  but  there  is  testimony  that  the 
goods  were  of  the  value  of  about  $12,000,  while  the  amount  due 
on  the  accounts  is  not  shown.  On  the  26th  day  of  September, 
1887,  the  plaintiffs  commenced  an  action  by  attachment  against 
the  defendants ;  the  grounds  therefor,  as  stated  in  the  affidavit  for 
an  attachment,  being  **that  the  defendants  have  sold,  assigned, 
and  disposed  of  their  property  with  the  fraudulent  intent  to 
cheat  and  defraud  their  creditors,  and  hinder  and  delay  them  in 
the  collection  of  their  debts,  and  are  about  to  sell,  assign,  and 
dispose  of  their  property  with  the  fraudulent  intent  to  cheat 
and  defraud  their  creditors,  and  hinder  and  delay  them  in  the 
collection  of  their  debts,  and  that  they  are  about  to  convert  their 
property  into  money  for  the  purpose  of  placing  it  beyond  the 

•See  Sees.  1874-1882,  Vol.  11,  Cyclopedia  of  Law,  and  cases  there  cited. 
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reach  of  their  creditors,  and  are  about  to  sell,  assign,  and  dus- 
pose  of  a  part  of  their  property  with  intent  to  defraud  their 
creditors  and  have  sold,  assigned,  and  disposed  of  a  part  of 
their  property  with  the  intent  to  defraud  their  creditors." 
Upon  this  affidavit  being  filed,  and  a  like  affidavit  for  garnish- 
ment, and  an  order  of  the  court  obtained,  part  of  the  debt  not 
then  being  due,  a  writ  of  attachment  was  issued  and  delivered 
to  the  sheriff  at  8  o'clock  P.  M.  of  said  day,  and  returned,  "not 
being  able  to  come  at  the  property  of  Boyer  and  Davidson,  or 
James  J.  Boyer  or  Charles  B.  Davidson,  members  of  said  firm, 
claimed  to  be  in  the  possession  of  L.  J,  Holland,  J.  W.  Dolan, 
the  First  National  Bank, ' '  etc.  Notice  was  ser\'ed  upon  the  per- 
sons garnished,  naming  them,  and  requiring  them  to  appear  and 
answer,  etc.  The  defendants  filed  a  motion,  supported  by  affi- 
davits, to  dissolve  the  attachment  upon  substantially  two 
groimds,  viz.,  irregularity  in  procuring  the  same,  and  because 
the  grounds  upon  which  the  attachment  was  granted  were  un- 
true. Affidavits  in  opposition  to  and  in  support  of  the  attach- 
ment were  thereupon  filed,  and  on  the  final  hearing  the  attach- 
ment was  discharged,  and  the  garnishees  relciised.  The  dissolu- 
tion of  the  attachment  is  now  assigned  for  error. 

It  seems  to  be  conceded  by  the  attorneys  for  the  plaintiff  that 
the  claim  of  the  national  bank  is  bona  fide,  and  probably  that  of 
Holland.  The  chattel  mortgage  seems  to  have  been  procured 
through  the  instrimientality  of  the  latter.  A  debtor  in  failing 
circumstances  may  pay  one  or  more  of  his  creditors,  provided  he 
deliver  him  no  more  than  sufficient  to  pay  the  debt.  In  Elwood 
V.  May,  24  Neb.  375,  38  N.  W.  Rep.  793,  it  is  said:  "A  creditor 
maj'  obtain  from  a  failing  debtor  payment  in  full  of  his  claim, 
and  he  will  not  be  chargeable,  upon  that  ground  alone,  of  seek- 
ing to  defraud  other  creditors.  Neither  will  the  fact  that  the  claim 
is  paid  in  goods  of  no  greater  value  than  the  amount  of  the  claim 
of  itself  establish  the  fraudulent  character  of  the  transaction. 
So  far  as  the  testimony  dlsclases,  the  defendants  in  error  were 
paid  in  goods  of  value  not  exceeding  the  amount  of  their  claims 
against  Cramer."  To  the  same  effect,  Rothell  v.  Grimes,  22  Neb. 
526.  35  N.  W.  Rep.  392;  Leffel  v.  RchcM-merhorn,  13  Neb.  342.  14 
N.  W.  Rep.  418;  Shelly  v.  Heater.  17  Nob.  505.  23  N.  W.  Rep. 
521.     The  case  of  Grimes  v.  Farrmgton,  19  Neb.  49.  26  N.  W. 
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Rep.  618,  is  not  in  conflict  with  these  decisions,  the  exact  value 
of  the  goods  mortgaged  not  being  shown.     The  highest  estimate 
in  that  case  was  about  $14,000,  while  the  debts  secured  exceeded 
$9,000.     It  did  not  appear  that  the  property  would  sell  for  more 
than  the  amount  of  the  debts.     While  a  bona  fide  creditor  has 
a  right  to  secure  his  claim,  yet  he  has  no  right  to  tie  up  all  the 
property  of  his  debtor,  where  all  of  such  property  greatly  ex- 
ceeds in  value  the  amount  of  the  debt  secured;  in  other  words, 
while  he  may  take  adequate  security  for  his  own  claim,  he  can- 
not hinder  and  delay,  if  not  defraud,  other  creditors  in  the  col- 
lection of  their  claims  by  placing  the  debtor's  property  beyond 
their  reach.     If  he  do  so,  he  violates  the  law  prohibiting  fraud- 
ulent conveyances.     The  fact  that  he  is  a  creditor  does  not  give 
him  a  license  to  tie  up  property  of  the  debtor  not  necessary  for 
his  own  security,  and  prevent  its  application  to  the  payment  of 
other  debts  owing  by  the  debtor;  and,  if  the  debtor  assign  him 
all  his  property  to  secure  a  grossly  inadequate  debt,  other  cred- 
itors have  good  cause  to  complain  that  the  transfer  is  fraudu- 
lent as  to  them.     In  the  case  at  bar  the  defendants  had  con- 
veyed all  their  property  to  the  mortgagees.     Such  property  is 
shown  to  have  been  greatly  in  excess  of  adequate  security  for  the 
debts,  and  prima  facie  this  was  sufficient  to  justify  an  attach- 
ment upon    the    grounds    specified  in  the    affidavit    therefor. 
Fraud  can  rarely  he  proved  by  direct  evidence,  and  in  most  cases 
necessarily  must    be  shown  by    facts    and  circumstances;  and 
among  those  which  may  be  proved  against  himself  are  the  declar- 
ations and  acts  of  the  debtor  while  claiming  an  interest  in  the 
property  which  he  asserts  he  had  conveyed.     Thus  in  Campbell 
V.  Holland,  22  Neb.  596,  35  N.  W.  Rep.  871,  the  court,  by  Cobb, 
C.  J.,  quoting  from  Carney  v.  Carney,  7  Baxt.  284,  says:    As  a 
general  rule,  the  declarations  of  a  party  made  after  he  has  parted 
with  his  interest  in  the  subject-matter  of  litigation  cannot  be 
received  to  disparage  the  title  or  right  of  a  party  acquired  in 
good  faith  previous  to  the  time  of  making  such  declarations.    But 
this  very  just  arid  reasonable  principle  must  be  taken  as  inap- 
plicable to  cases  of  fraudulent  sales  of  property.     If,  for  ex- 
ample, a  conveyance  is  mxide  absolute  on  its  face,  and  the  vendor 
continues  to  retain  possession  of  the  property  as  before  this  be- 
ing prima  facie  evidence  of  fraud,  a  creditor  impeaching  such 
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conveyance  on  the  ground  of  fraud  may  be  admitted  to  prove  the 
declarations  of  the  vendor,  thus  retaining  the  possession  in  rela^ 
Hon  to  the  ownership,  or  the  character  of  his  possession  of  the 
property." 

A  number  of  statements  made  by  Boyer,  and  acts  done  by  him, 
shortly  after  the  attachment  was  levied,  and  while  he  still 
claimed  an  interest  in  the  property,  that  tend  to  support  the 
charge  that  the  transfer  was  made  to  defeat  certain  of  his  cred- 
itors, are  shown  by  the  record,  while  the  sheriff  in  an  affidavit 
states  "that  on  the  19th  day  of  October,  1887,  I  had  subpoenas 
put  into  my  hands  by  J.  II.  Berge,  of  Indianola,  a  notary  public, 
in  the  above-entitled  cases,  and  also  in  behalf  of  Nave  &  Mc- 
Cord  in  their  claim  against  Boyer  &  Davidson,  to  subpoena  said 
James  J.  Boyer  in  all  of  said  cases,  and  Chas.  B.  Davidson  and 
Matilda  Davidson  and  others  in  said  above-entitled  cases,  to  ap- 
pear before  said  notary  public,  and  give  their  depositions  in 
said  cases,  respectively,  on  the  21st  and  22d  days  of  October, 
1887,  as  shown  by  my  returns  on  said  subpoenas,  and  that  said 
subpoenas  were  received  on  the  19th  of  October,  1887.  That 
about  the  time  said  subpoenas  were  received,  said  James  J.  Boyer 
was  here  in  towTi,  but  I  made  diligent  seach  for  him,  and  could 
not  find  him  an\'^vhere.  His  wife  had  already  gone  away.  I 
went  to  his  house  on  the  19th  and  on  the  2{)th  and  on  the  21st  of 
October,  1887,  and  knocked  at  the  door,  and  it  was  locked.  After 
some  talking  of  some  persons,  in  the  house,  and  after  some  little 
time,  L.  J.  Holland  came  to  the  door,  and,  on  being  asked  where 
Boyer  was,  said  he  was  not  there,  and  did  not  know  where  he  was 
and  that  L.  J.  Holland  was  the  only  one  to  be  seen«in  the  house, 
although  affiant  did  not  search  the  house.  I  searched  diligently 
in  the  country  and  in  this  town  for  said  James  J.  Boyer,  but 
could  not  find  him.  I  learned  that  he  had  been  seen  riding  his 
trotting  horse  across  into  Kansas  since  I  received  said  subpoenas. 
I  have  good  reasons  to  believe  that  the  said  James  J.  Boyer  knew 
that  said  subpoenas  were  in  my  hands  before  he  left,  and  that  he 
secreted  himself,  and  hid  away  from  me,  and  absconded  into  the 
state  of  Kansas,  to  avoid  the  service  of  said  subpoenas,  and  to 
avoid  giving  his  testimony  in  the  above-entitled  and  above-men- 
tioned cases.  That  said  I\ratilda  Davidson  left  on  the  train  on 
the  very  same  day  that  said  subpoenas  were  placed  in  my  hands 
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to  take  her  depositions,  and  as  I  am  informed  went  to  Denver. 
The  said  James  J.  Boyer  said  to  me,  about  the  time  I  was  serv- 
ing the  execution  on  said  oats  heretofore  mentioned,  that  I  would 
not  get  his  horstf,  referrmg  to  the  trotting  horse  which  I  had  had 
orders  to  serve  execution  against;  that  I  thought  I  was  pretty 
sharp,  but  I  would  not  get  the  horse.  He  knew  where  it  was, 
but  I  would  not  get  it,  and  he  would  not  tell  me  where  it  was. 
I  was  told  that  some  one  was  seen  driving  that  horse  that  even- 
ing, out  west  of  town.  Went  out  to  Steve  Lyons'  place,  but,  not 
finding  the  horse  there,  came  back.  Met  said  James  J.  Boyer 
in  the  road  about  a  mile  out  of  town,  and  he  skulked  off  in  the 
weeds  to  keep  me  from  knowing  who  he  was.  I  searched  dili- 
gently for  the  horse,  but  could  not  find  him.  I  verily  believe, 
and  have  good  reasons  to  believe,  that  he  was  hiding  away,  se- 
c^Hing,  and  concealing  said  horse  to  prevent  me  from  serving 
the  execution  against  it,  and  to  prevent  his  creditors  from  ap- 
propriating it  to  the  payment  of  their  demands,  and  that  he  has 
removed  said  animal  out  of  this  state  with  intent  to  keep  me 
from  serving  said  execution  at  that  time  in  my  hands."  These 
statements  are  not  denied  by  Boyer. 

In  the  affidavits  of  the  defendants  for  the  dissolution  of  the 
attachment  they  swear  to  the  honesty  of  their  intentions.  This 
statement  would  have  had  much  greater  weight  if  they  had  come 
into  court,  and  made  a  full  and  detailed  statement  of  their  bus- 
inass,  and  the  a.ssets  still  in  their  hands,  if  any. 

Had  they  done  so,  perhaps  it  would  have  been  unnecessary  to 
swear  to  a  mere  conclusion,  and  the  latter  is  entitled  to  but  little 
weight.  The  evidence  fully  sustains  the  groimds  for  the  attach- 
ment, and  the  court  erred  in  discharging  it. 

The  judgment  of  the  district  court  is  reversed,  the  attach- 
ment rein.stated,  and  the  cause  remanded  for  further  proceed- 
ings.    Reversed  and  remanded. 

The  other  judges  concur. 
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McLEOD  ET  AL.  v.  SWAIN. 

87  Ga.  150.     1891. 

Error  from  superior  court,  Emanuel  county;  James  K.  Hines. 
Judge. 

Lumpkin,  J.  Mrs.  Swain  brought  an  action  of  ejectment 
against  McLeod  et  al.  for  tlie  recoveiy  of  a  tract  of  land  in 
Emanuel  county.  The  evidence  was  €onHicting,  and  sufficient  to 
sustain  a  verdict  for  either  side.  The  jury  found  for  the  plain- 
tiff. After  ^Irs.  Swain  had  proved  b}'  her  testimony  that  a  cer- 
tain Mrs.  Wiggins,  who  at  one  time  was  in  possession  of  the  land 
and  remained  in  possession  for  many  years,  until  her  death,  was 
her  tenant,  the  court,  over  defendants'  objection,  admitted  proof 
of  declarations  nmde  by  ]\Irs.  Wiggins,  while  in  possession  of  the 
land,  to  the  effect  that  she  held  it  as  the  tenant  of  plaintiff,  and 
that  it  was  tlie  land  of  plaintiff.  The  only  question  of  law  pre- 
sented in  this  case  for  our  determination  is  whether  or  not  this 
testimony  was  properly  admitted.  Section  3776  of  the  Code  de- 
clares that  "the  declarations  and  entries  of  a  person,  since  de- 
ceased, against  his  interest,  and  not  made  with  a  view  to  pending 
litigation,  are  admissible  in  evidence  in  any  case."  It  was  con- 
tended in  the  argument  that  such  declarations  should  be  received 
only  against  the  declarant,  and  those  in  privity  with  or  claiming 
under  him ;  but  this  view  does  not  seem  to  be  sustained  by  the  au- 
thorities. It  was  held  in  the  case  of  Peaceable  v.  Watson,  4 
Taunt.  16,  that  "the  declarations  of  a  deceased  occupier  of  lana 
of  whom  he  held  the  land  are  evidence  of  the  seisin  of  that  per- 
son"; and  in  Davies  v.  Pierce,  2  Term  R.  53,  that  "declarations 
by  tenants  are  admissible  evidence  after  their  death  to  show  that  a 
certain  piece  of  land  is  parcel  of  the  estate  which  they  occupy." 
In  both  these  cases  the  declarations  admitted  were  made  by  per- 
sons not  in  privity  with  any  of  the  parties  to  the  record,  nor  did 
any  of  such  parties  in  any  way  claim  title  through  or  under  the 
declarants.  Again:  "Statements  of  a  deceased  occupier  touch- 
ing his  title  are  admissible  in  evidence  generally,  without  refer- 
ence to  the  particular  effect  they  may  produce  in  the  cause." 
Cam  v.  Nicoll,  27  E.  C.  L.  707.  See,  also,  Barry  v.  Bebbing- 
ton,  4  Term  R.  514.      We  find  the  following  in  1  Taylor.  Ev. 
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§  684 :  * '  Under  the  head  of  declarations  against  proprietary  inter- 
est may  be  classed  the  statements  made  by  persons  while  in  pos- 
session of  land,  explanatory  of  the  character  of  their  possession; 
and  it  is  now  well  settled  that  such  declarations,  if  made  in  dis- 
paragement of  the  declarant's  title,  are  receivable,  not  only  as 
original  admissions  against  himself  and  all  persons  who  claim  title 
through  him,  but  also  as  evidence  for  or  against  strangers. 
Whether  in  this  latter  event  they  are  admissible  in  the  life-time 
of  the  declarant,  or  only  in  cases  where  his  death  can  be  proved, 
is  a  point  which  does  not  appear  to  have  been  distinctly  de- 
cided. In  most  of  the  cases  where  the  evidence  has  been  re- 
ceived, the  declarant  was  dead;  but  on  two  occassions,  at  least, 
the  evidence  was  admitted,  though  the  declarant  was  living." 
Wharton  also  lays  down  the  rule  that  such  evidence  is  admissible, 
not  only  against  privies,  but  strangers.  "The  reason  for  this 
conclusion  is  that  possession  implies,  prima  facie,  an  absolute 
Interest,  and  any  statement  which  would  tend  to  limit  it  to  a  less 
interest  is  self-disserving."  2  Whart.  Ev.  §  1156.  The  same 
principle  is  stated  in  1  Greenl.  Ev.  §  109,  and  the  same  reason 
for  the  admissibility  of  such  declarations  is  there  given.  These 
authorities  abundantly  sustain  the  correctness  of  the  ruling 
made  by  the  court  below,  and  its  judgment  is  therefore  affirmed. 
Judgement  affirmed. 


PROCTOR  V.  OLD  COLONY  R.  CO. 
154  Mass.  251.     1891. 

Exceptions  from  superior  court  Barnstable  county;  Robert 
C.  Pittman,  Judge. 

Action  by  Joseph  L.  Proctor  against  the  Old  Colony  Railroad 
Company  for  damages  for  setting  back  fresh  water  upon  his 
premises.  The  evidence  tended  to  show  that  when  the  road  was 
built  the  waters  of  a  creek  were  discharged  from  the  premises 
by  a  stone  culvert.  Afterwards  the  culvert  was  filled,  and  a 
drum  substituted.  Defendant  offered  evidence  tending  to  show 
that  the  change  had  been  made  at  the  request  of  plaintiff's 
grantor.  The  plaintiff  testified  that  he  had  had  numerous  con- 
versations with  the  officers  of  the  company  as  to  his  damages.  He 
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was  then  asked  the  f()llowin<^  (jiu'stions:  "(1)  Whether  or  not, 
at  any  time,  any  denial  of  liability  has  been  made  by  defendant 
or  any  of  its  officers.  (2)  Whether  or  not,  in  these  interviews, 
the  officers  ever  referred  to  any  aj^'reenient  by  you  or  your 
grantor  about  handling  tlie  water  through  a  drum.  (3)  When 
did  you  first  hear,  if  at  all,  that  the  company  denied  liability? 
(4)  Whether  or  not  the  company  or  its  olTicers  ever  denied  your 
right  to  have  a  culvert  at  this  point. ' '  The  court  excluded  these 
questions  on  the  ground  that  the  conversations,  and  not  the  in- 
ferences or  understanding  of  plaintiff,  were  admLssible.  Plain- 
tiff also  offered  to  prove  that  when  he  called  on  the  president  of 
the  company  about  his  claim  he  was  referred  to  Judge  Harri- 
man,  the  president  saying,  "We  want  to  leave  it  to  our  attor- 
ney, Judge  Ilarriman,"  and  that  after  examining  plaintiff's 
books  and  evidence  Judge  Ilarriman  stated  that  a  certain  sum  of 
money  was  due  plaintiff".  The  court  refused  this  oft'er.  After 
wards  the  defendant's  superintendent  testified  that  the  company 
and  plaintiff'  had  agreed  to  refer  the  claim  to  Judge  Ilarriman ; 
and  after  the  testimony  was  closed  plaintiff  formally  offered  to 
show  this  agreement,  which  consisted  of  letters,  but  the  court  ex- 
cluded it  as  not  rebutting.  There  was  a  verdict  and  judgment 
for  defendant,  and  plaintiff  brings  exceptions. 

C.  Allen,  J.  The  plaintiff  testified  that  he  had  numerous 
interviews  with  the  president,  general  manager,  and  division 
superintendent  of  the  defendant  company  concerning  his  dam- 
ages caused  by  the  setting  back  of  the  waters  of  Bridge  creek 
upon  his  premises,  and  then  sought  to  show  that  in  the  discus- 
sions which  took  place  between  him  and  tlieni  they  did  not  deny 
the  defendant's  liability  for  damages.  There  was  no  objection 
on  the  ground  that  these  officers  were  not  authorized  to  speak 
for  the  defendant  upon  the  subject,  but  the  court  excluded  the 
questions  on  the  ground  that  the  convei-sations,  and  not  the  in- 
ferences or  understanding  of  the  plaintiff',  were  admissible.  It 
seems  to  us  that  this  was  too  narrow  a  view  of  the  matter.  If, 
in  point  of  fact,  the  defendant's  offieei-s,  in  discussing  the  plain- 
tift"s  claim  for  damages  with  him,  did  not  deny  the  defendant's 
liability  for  damages,  the  omission  to  make  such  denial  might  be 
considered  by  the  jury.  It  would  be  in  the  nature  of  an  admi.<?- 
sion,  subject,  of    course,  to    be    explained,  but  competent  and 
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proper  to  be  laid  before  the  jury.  This  is  not  like  cases  where  a 
party  is  so  situated  that  no  inference  can  be  drawn  from  his  si- 
lence, when  a  statement  is  made  in  his  presence.  Com.  v.  Ken- 
ney,  12  Mete.  (Mass.)  235;  Com.  v.  Harvey,  1  Cray,  487.  //  a 
party  is  so  situated  that  he  is  not  called  upon  to  say  anything, 
and  does  not  say  anything,  his  silence,  under  such  circumstances, 
is  not  to  he  taken  as  furnishing  any  ground  for  an  inference  that 
he  thereby  made  any  admission.  But  in  the  case  at  bar  there 
was  evidence  tending  to  show  that  the  plaintiff  had  presented  to 
the  defendant's  officers  a  claim  for  damages,  and  that  the  matter 
urns  under  discussion  at  different  interviews.  If,  under  these 
circumstances,  they  made  no  denial  of  the  defendant's  liability 
while  discussing  the  subject,  the  fact  of  such  omission  might 
properly  be  considered  by  the  jury.  It  does  not  amount  to  an 
estoppel,  but  it  is  evidence  as  bearing  upon  the  question  to  be  de- 
termined. It  is  conduct  which  is  in  the  nature  of  an  admission, 
if  in  such  discussion  the  defendant's  officers  made  no  pretense 
that  the  defendant  was  not  liable.  Parsons  v.  Martin,  11  Gray, 
111;  Pray  v.  Stebbins,  141  Mass.  219,  224,  225,  4  N.  E.  Rep. 
824;  Hayes  v.  Kelley,  116  Mass.  300.  It  is  somewhat  like  an 
omission  to  testify,  or  to  produce  books,  or  to  furnish  explana^ 
tions,  when  called  on  to  do  so.  Whitney  v.  Bayley,  4  Allen,  173; 
Cheney  v.  Gleason,  125  Mass.  166,  176;  Huntsman  v.  Nichols, 
116  Mass.  521;  McDonough  v.  O'Niel,  113  Mass.  92;  Eldridge  v. 
Hawley,  115  Mass.  410.  The  presiding  justice  appears  to  have 
excluded  the  questions  on  the  ground  that  the  conversations 
themselves,  when  testified  to,  would  show  whether  or  not  the  de- 
fendant's officers  denied  that  the  defendant  was  liable.  This 
would  be  so  if  there  were  a  single  brief  conversation,  the  whole 
of  which  could  be  given.  But,  where  there  have  been  numerous 
interviews  with  different  officers,  it  is  not  to  be  supposed  that  the 
whole  of  every  conversation  can  be  given;  and  in  such  case  the 
plaintiff  ought  to  be  allowed  to  testify,  once  for  all,  that  never 
at  any  time  was  there  a  denial  of  liability. 

The  practical  question  is,  how  shall  the  rasult  be  reached  of 
getting  before  the  jury  the  fact  that  no  such  denial  was  made? 
It  seems  to  us,  under  the  circumstances  presented  by  the  bill  of 
exceptions,  the  plaintiff  ought  to  have  been  allowed  to  answer 
the  first,  second,  or  fourth  questions  which  were  put  to  him  by 
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his  counsel,  so  as  to  be  able  to  present  to  the  jury  distinctly  his 
claim  that  there  never  had  been  any  denial  of  liability.  It  was 
of  course  entirely  proper  to  call  fur  the  whole  of  all  the  conversa- 
tions; but,  since  it  is  not  to  be  sup[)08ed  that  every  word  can  be 
repeated,  the  plainitifl'  should  have  been  aUowed  to  ask  the  gen- 
eral question  which  was  excluded.  The  third  question  is  only  sig- 
nincant  as  supporting  the  same  view,  and  of  itself  alone  would 
properly  be  excluded. 

The  plaintiff,  in  putting  in  his  case  in  chief,  offered  to  show 
certain  statements  by  Judge  Ilarriman  as  the  result  of  an  ex- 
amination of  the  premises  made  by  him.  This  evidence  was 
properly  excluded.  It  would  not  follow  from  the  plaintiff's  of- 
fer of  proof  that  Judge  Harriman  was  referred  to  in  such  a  way 
as  to  constitute  him  an  agent  for  the  defendant,  with  authority 
to  make  admissions  or  promises  to  the  plaintiff".  Rosenbury  v. 
Angell,  6  IVIich.  508.  The  subsequent  more  formal  offer  after 
the  close  of  the  defendant's  case  might  properly  be  excluded, 
in  the  discretion  of  the  court,  as  too  late.  Exceptions  sus- 
tained. 


Admissions  Made  Under  Duress,  or  for  the  Purpose  of  Compro- 
tnise,  are  not  Received  in  Evidence* 

SMITH  V.  SATTERLEE  ET  AL. 

130  N.  Y.  677.     1891. 

Appeal  from  supreme  court,  general  term,  third  department. 

Action  by  John  II.  Smith  against  John  Satterlee  and  others  to 
recover  on  an  assignment  of  a  claim  for  services  rendered.  Judg- 
ment for  plaintiff.  Defendants  appeal.  Reversed.  For  former 
reports,  see  43  Hun,  638,  mem. ;  46  Ilun,  681,  mem. 

Paeker,  J.  The  complaint  alleged  an  indebtedness  on  the 
part  of  the  defendant  to  one  Lutz  for  services  rendered,  and  his 
assignment  of  the  demand  to  the  plaintiff.  The  answer  denied 
any  indebtedness  to  Lutz,  and  averred  that  prior  to  the  assign- 
ment of  Lutz's  alleged  claim  to  the  plaintiff  he  became  indebted 


♦See  Sec.  1882.  Vol.  11.  Cyclopedia  of  Law, 
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to  the  defendants  in  a  sum  exceeding  the  amount  for  which  the 
plaintitr  demanded  judgment.  It  was  not  disputed  on  the  trial 
that  Lutz  rendered  the  services  for  which  plaintiff  sought  to  re- 
cover, nor  their  value.  But  the  defendant  attempted  to  prove 
that  Lutz  was  intrusted  with  a  sirni  of  money  due  one  MinshuU, 
then  an  engineer  on  Lutz's  division;  that  Lutz  converted  the 
money  to  his  own  use,  and  thereafter  the  defendants  were  com- 
pelled to  pay  MinshuU  such  amount.  Whether  Lutz  did  or  did 
not  receive  and  retain  the  money  intended  for  MinshuU  was  the 
only  question  in  the  case.  The  defendants'  evidence  tended  to 
show  a  request  by  Lutz  of  the  paymmaster  for  MinshuU 's 
money;  that  it  was  properly  counted,  put  in  an  envelope,  and 
placed  on  the  desk  with  the  other  pay  envelopes,  which  were 
taken  by  Lutz  to  the  employes  on  his  division.  Lutz  denied  hav- 
ing received  or  asked  for  it.  The  defendant  Satterlee  testified 
that  Lutz  admitted  to  him  that  he  had  received  the  money,  but 
had  lost  it,  as  he  supposed,  out  of  his  overcoat  pocket.  And  in 
further  support  of  defendants'  contention  it  was  proven  that 
MinshuU  did  not  receive  his  money  at  the  time  the  other  em- 
ployes on  the  division  received  theirs,  but  that  it  was  paid  to 
him  by  the  defendants  about  eight  days  later,  and  by  check. 
The  plaintiff,  against  defendants'  objection  and  exception,  put 
in  evidence  a  letter  written  over  a  year  after  this  action  was  com- 
menced, of  which  the  following  is  a  copy:  "63  Broadway,  New 
York,  April  16th,  1884.  J.  H.  Smith,  Esq.— Dear  Sir:  Yours 
of  the  14th  inst.  is  at  hand,  and  contents  noted.  To  save  cost, 
and  stop  further  litigation,  we  are  willing  to  send  you  our  check 
for  fifty  ($50)  dollars  in  full  liquidation  of  your  claim.  Please 
let  us  hear  from  you.  Yours,  etc.,  John  Satterlee  &  Co."  The 
defondants  then  moved  that  it  be  stricken  out,  but  the  motion 
was  denied,  and  the  exceptions  thus  taken  are  assigned  for  error 
on  this  review,  and  must  be  sustained,  because  the  letter  does  not 
contain  an  admission  of  a  fact,  but  rather  an  offer  of  compro- 
mise, made  for  the  purpose  of  procuring  a  settlement  of  a  pend- 
ing controversy.  Lawrence  v.  Hopkins,  13  Johns.  288;  Marvin 
v.  Richmond,  3  Denio,  58;  Draper  v.  Hatfield,  124  Mass.  53.  "We 
cannot  agree  with  the  learned  judge  at  general  terra  that  the 
judgment  should  not  be  reversed  becau.se  the  admission  of  the 
letter  could  not  have  affected  the  result.     It  is  not  seen  how  this 
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court  can  determine  what  effect  it  had  on  the  mind  of  the  ref- 
eree, who  admitted  it  as  evidence,  and  then  refused  to  strike  it 
from  the  record.  Presumably  it  was  considered  in  connection 
with  the  other  evidence,  which  induced  a  finding  favorable  to 
the  plaintiff.  The  judgment  should  be  reversed. 
All  concur. 


CHAPTER   IV. 

THE  EVIDENCE  MUST  BE  RELEVANT  TO  THE  ISSUE.* 

FINDLAY  BREWING  CO.  v.  BAUER. 
50  Ohio  St.  560.     1893. 

Error  to  circuit  court,  Lucas  couuty. 

Action  for  personal  injuries  by  one  Bauer  against  the  Find- 
lay  Brewing  Company.  Plaintiff  had  judgment,  and  defendant 
brings  error.     Affirmed. 

MiNSHALL,  J.  The  action  below  was  by  an  employe  of  the 
defendant  to  recover  damages  for  a  personal  injury  caused  aa 
claimed,  by  the  negligence  of  the  defendant  in  fumishing  an  un- 
safe appliance  with  which  to  do  the  work  in  which  he  was  em- 
ployed. The  averments  are,  in  substance,  that  while  operating, 
by  the  direction  of  the  superintendent  of  the  company,  a  lift, 
used  for  the  purpose  of  elevating  barrels  and  similar  packages 
from  a  lower  to  an  upper  floor,  he  was  injured,  without  fault  on 
his  part,  by  one  of  these  packages  falling  back  upon  him;  and 
that  it  resulted  from  the  negligent  and  defective  construction  of 
the  appliance,  of  which  the  defendant  had  notice,  but  of  which 
he  had  no  knowledge,  and  could  not  have  had,  in  the  exercise  of 
ordinary  care  on  his  part.  Ls.sues  were  joined  upon  the  aver- 
ments of  the  petition  as  to  the  defective  character  of  the  lift,  the 
negligence  of  the  defendant,  and  the  averment  that  it  happened 
without  fault  on  tihe  part  of  the  plaintiff.  It  appeared  that  the 
lift  or  elevator  consisted  of  a  broad,  heavy,  rubber  belt,  with 
certain  lateral  supports  and  guides  of  timber,  running  nearly 
perpendicular  against  a  board  the  full  width  of  the  belt,  and 
over  a  pulley  just  above  the  upper  floor,  and  around  another  just 
below  the  wash-room  floor.  To  the  face  of  this  band  were  at- 
tached two  sets  of  iron  hooks  or  arms,  which,  as  the  band  re- 


*See  Sees.  1883-1886,  Vol.  11,  Cyclopedia  of  Law,  and  cases  there  cited. 
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volved,  caught  the  barrcLs  on  tlie  under  side,  and  carried  them 
up  througli  an  opening  in  tlie  tluor;  antl  as  they  turned  on  the 
upper  pulley  tlie  barrels  fell  away  by  their  own  weight  to  the 
tioor  above,  and  left  the  hooks  free  to  continue  their  downward 
movement.  The  barrelij  to  be  elevated  were  placed  upon  a  skid 
raised  above  the  lower  floor,  and  inclined  towards  this  revolving 
band,  and  the  man  tending  the  elevator  rolled  them,  one  at  a 
time,  against  the  band,  ready  for  the  hooks  coming  around  and 
upward  from  the  lower  pulley  to  cany  them  over  the  pulley 
above;  and,  as  one  barrel  was  freeing  itself  from  the  hooks  above, 
the  other  set  of  hooks  were  about  ready  to  receive  the  next 
barrel.  While  the  plaintiff  was  engaged  in  so  placing  the  bar- 
rels ready  to  be  taken  up  by  the  hooks,  one  of  them,  a  half  barrel, 
after  being  carried  part  way  up,  fell  from  the  hooks,  and,  strik- 
ing his  hand,  then  resting  on  the  barrel  next  to  go  up,  caused 
the  injury  complained  of.  It  was  claimed  that  these  hooks  or 
arms  were  too  short,  and  that  in  any  irregular  motion  of  the  belt 
the  barrel  or  package  being  lifted  would  drop  out  and  fall  back, 
and  thai:  this  was  not  an  infrequent  occurrence  when,  as  some- 
times happened,  the  belt  became  too  loose.  During  the  progress 
of  the  trial  a  witness  was  called  by  the  plaintiflP,  and  stated,  in 
answer  to  a  question,  that,  some  time  before  he  had  been  em- 
ployed by  the  defendant  to  do  the  same  work,  and  that,  while 
so  employed,  a  barrel  fell  back  and  injured  him.  The  counsel 
for  the  plaintiff  stated  that  this  was  offered  for  the  sole  purpose 
of  showing  the  dangerous  character  of  the  machine,  and  the  de- 
fendant's knowledge  of  that  fact,  and  for  no  other  purpose. 
The  court  then  stated  that  it  would  be  received  for  these  pur- 
poses, and  no  other,  and  so  instructed  the  jury  at  the  time. 
Similar  evidence  as  to  the  falling  back  of  barrels  while  the  lift 
was  being  operated  was  given  by  other  witnesses,  to  which  the 
defendant  excepted  at  the  time.  The  jury  rendered  a  verdict  in 
favor  of  the  plaintiff",  on  which  the  court,  after  overruling  a 
motion  for  a  new  trial,  rendered  judgment.  The  judgment  hav- 
ing been  aflfirmed  by  the  circuit  court,  this  proceeding  is  prose- 
cuted to  obtain  a  reversal  of  both  judgments  so  rendered. 

T]ie  07}hf  qursfion  iyi  the  case  is  as  to  the  admissibility  of  the 
evidence  offered  to  sJiow  that  on  former  occasions,  wlien  the 
elevator  ivas  being  operated  barrels  and  packages  fell  back,  and 
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injured  the  persons  operating  it,  as  in  this  case.     It  is  claimed 
to  be  incompetent  on  the  ground  that  it  I'aises  collateral  issues 
tending  to  mislead  the  jury  and  to  surprise  the  opposite  party, 
by  the  introduction  of  evidence  for  which  he  could  not  have 
been  prepared  by  the  nature  of  the  issue.     The  rule  relied  on  is 
thus  stated  by  Greenleaf:    "The  evidence  offered  must  corres- 
pond with  the  allegations,  and  be  confined  to  the  point  in  issue.'* 
Greenl.  Ev.  §  51.     And  he  adds,  in  the  following  section:  "This 
rule  excludes  all  evidence  of  collateral  facts  or  those  which  are 
incapable  of  affording  any  reasonable  presumption  or  inference 
as  to  the  principal  matter  of  fact  in  dispute."     The  authorities 
on  the  question  are  conflicting.     The  courts  of  Massachusetts 
and  some  of  the  other  states  hold  that  such  evidence  is  not  within 
the  issue,  but  collateral  to  it,  and  should  be  rejected.     Collins  v. 
Dorchester,  6  Cush.  396;  Aldrich  v.  Pelham,  1  Gray,  510;  Phi- 
lips V.  Town  of  Willow,  70  Wis.  6,  34  N.  W.  731.     But  reason 
and  the  weight  of  authority  are    the  other  way.     The  rule,  as 
stated  by  Greenleaf,  excludes  only  those  facts  "which  are  in- 
capable of  affording  any  reasonable  presumption  or  inference  as 
to  the  principal  matter  or  fact  in  dispuite."    So  that  a  fact  can- 
not be  said  to  be  collateral  to  the  issue  if,  when  established,  it 
tends  to  prove  or  disprove  the  principal  fact  in  dispute.     In  this 
case  a  number  of  principal  facts  were  in  dispute.     Among  these 
were  the    defectiveness  of    the    machine,    and  the  defendant's 
knowledge  of  that  fact,  as  well  as  his  negligence  in  the  premises. 
If  the  evidence  objected  to  tended  to  prove  either  of  these  facts, 
there  was  no  error  in  its  admission.     There  is  no  ride  of  evi- 
dence which  requires  that  what  is  offered  should  be  relevant  to 
every  issue  in  the  case;  it  may  be  relevant  to  one,  and  irrelevant 
to  another.     No  party  can,  as  a  rule,  prove  his  case  uno  fiatu. 
He  is  compelled,  in  the  nature  of  things,  to  proceed  step  by  step; 
and  it  not  infrequently  happens  that  what  is  competent  for  one 
put  pose  is  not  for  another.     The  mixed  character  of  the  evi- 
dence does  not,  however,  render  it  wholly  incompetent.     The 
evidence  in  such  case  is  admitted  with  a  direction  from  the  court, 
to  the  jury  as  to  how  it  is  to  be  applied,  on  what  issues  it  is  to 
be  considered,  and  on  what  not,  as  was  done  in  this  case. 

On  reason,  it  seems  plain  that  evidence  as  to  how  this  lift  or 
elevator  behaved  on  former  occasions— that  at  other  times,  when 
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being  operated  by  other  persons,  barrels  being  lifted  had  fallen, 
and  injured  those  operating  it,  or  had  simply  fallen  back,  the 
conditions  remaining  substantially  the  same— tended  to  prove 
some  vice  in  its  construction  that  rendered  its  operation  dan- 
gerous, and  that  the  company  knew  or  should  have  known  the 
fact.     Inspection  itself  may  indicate  some  defect  in  a  machine, 
affecting  its  safety  or  usefulness ;  but,  as  is  most  usually  the  case, 
its  detective  character,  whatever  it  may  be,  is  more  clearly  ob- 
served in  its  operation.     Experiment  is  the  final  and  most  con- 
elusive  test  of  its  safety,  as  well  as  of  its  usefulness;  and  the 
fact  that  the  carefulness  of  the  party  operating  the  machine 
may  be  involved  in  each  instance  may  effect  the  weight  of  the 
evidence,  but  not  its  admissibility,  as  such  a  limitation  would 
exclude  the  result  of  every  experiment  offered  in  evidence,  which 
would  amount  to  a  reductio  ad  ahsurdum.     The  defectiveness 
of  the  lift,  and  the  company's  knowledge  of  it,  would  not,  how- 
ever, alone  constitute  actionable  negligence.      The  character  of 
the  machine  and  the  employer's  knowledge  being  established, 
it  still  remains  a  question  of  fact  whether,  under  all  the  cir- 
cumstances, a  case  of  actionable  negligence  has  been  made  out. 
That  which  caused  the  danger  may  have  been  irremediable,  and 
it  is  no  violation  of  duty  by  an  employer  to  put  one  in  his 
employ  at  the  operation  of  a  dangerous  machine,  if  the  employe 
is  fully  informed  as  to  its  character,  and  voluntarily  accepts 
the  emplojTuent.    Whenever  force  is  applied  to  machinery  there 
is  more  or  less  danger  to  those  operating  it ;  so  that  the  duty  of 
the  employer  towards  his  employe  is  not  to  furnish  a  perfectly 
safe  machine,  but  one  as  safe  as  can  be  provided  in  the  exercise 
of  ordinary  care  and  prudence.     Whether  the  employer  is  neg- 
ligent in  this  regard  does  not  depend  solely  upon  the  fact  that 
the  machine  is  kno^^^l  by  him  to  be  a  dangerous  applian<?e,  but 
whether,  with  such  knowledge,  he  neglected  to  do  what  a  person 
of  ordinary  care  could  and  would  have  done  under  such  cir- 
cumstances.    It  was,  however,  incumbent  on  the  plaintiff,   in 
making  out  his  ca.se,  to  show  the  dangerous  character  of  the 
machine  and  the  company's  knowledge,  as  well  as  its  negligence; 
and,  while  the  evidence  was  not  competent  to  prove  negligence, 
it  did  tend,  as  we  have  shown,  to  prove  the  other  facts,  and  was 
therefore  admissible.     As  said   by  the   judge   delivering   the 
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opinion  in  Darling  v.  Westmoreland,  52  N.  11.  403:  "The 
evidence  to  prove  several  independent  propositions  or  distinct 
facts  may  be  of  different  kinds,  and  drawn  from  different 
sources."  If  evidence  offered  be  relevant  to  any  issue  in  the 
case,  it  is  admissible,  however  incompetent  it  may  be  upon 
other  issues.  Commenting  on  the  rule  that  confines  the  evidence 
to  facts  put  in  issue  by  the  pleadings,  and  excludes  collateral 
issues,  Doe,  J.,  in  the  case  just  cited,  says  "This  rule  merely 
requires  the  evidence  to  be  relevant.  It  merely  excludes  what 
is  irrelevant.  It  is  a  rule  of  reason,  and  not  an  arbitrary  or 
technical  one,  and  it  does  not  exclude  all  experimental  knowl- 
edge." And  it  was  there  held  that,  on  the  question  whether  a 
pile  of  lumber  was  likely  to  frighten  horses,  evidence  is  ad- 
missible to  show  that  horses  passing  it  were  or  were  not  fright- 
ened by  it.  In  McCarragher  v.  Rogers,  120  N.  Y.  526,  24  N.  E. 
812,  an  action  to  recover  damages  for  an  injury  sustained  by 
the  plaintiff'  while  working  at  a  machine  in  the  employ  of  the 
defendant,  a  person  who  had  previously  been  injured  while 
working  the  machine  in  the  capacity  of  the  plaintiff  was  asked, 
"ITow  did  the  injury  occur  to  you?"  and  he  answered,  "It 
jumped  out  of  the  socket  in  the  same  way."  The  evidence  was 
held  to  be  relevant  and  competent  as  bearing  upon  the  question 
of  the  condition  of  the  machinery,  and  the  court  said  that, 
while  the  decisions  are  not  in  entire  harmony  on  the  question, 
such  is  the  rule  recognized  in  that  state.  And  so  in  Morse  v. 
Railwmj  Co.,  30  Minn.  465,  471,  16  N.  W.  358,  which  was  an 
action  hy  an  employe  of  defendant  to  recover  for  an  injury 
caused  hy  its  negligence  in  permitting  its  tracks  to  he  and  re- 
main out  of  order,  such  evidence  was  held  competent.  The 
court  said:  "It  is,  of  course,  not  competent  for  the  purpose  of 
showing  independent  acts  of  negligence,  hut  we  think  on  prin- 
ciple it  is  clearly  admissihle  when  it  tends  to  show  the  common 
cause  of  these  accidents  is  a  dangerous  or  unsafe  thing.  It 
would  he  certainly  competent  to  prove  hy  an  expert  that,  at  a 
time,  either  hefore  or  after  the  accident,  when  the  instrument 
claimed  to  have  caused  it  was  in  the  same  condition  as  when 
the  accident  complained  of  occurred,  he  examined  and  experi- 
mented with  it,  and  found  it  capable  of  producing  like  results. 
Hence  there  seems  no  reason  for  excluding  ordinary  experience, 
when  confined  within  the  same  limits  and  for  the  same  purpose. 
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These  facts  are  in  the  nature  of  experiments  to  show  the  actual 
condition  of  the  instrument.  Upon  any  issue  as  to  the  condition 
or  safety  of  any  work  of  human  construction  designed  for  prac- 
tical use,  evidence  showing  how  it  has  served  when  put  to  the 
use  for  which  it  was  designed  would  seem  to  bear  directly  upon 
the  issue.  It  is  sometimes  objected  that  this  presents  new  and 
collateral  issues  of  which  a  defendant  has  no  notice.  In  a  cer- 
tain sense  every  item  of  evidence  material  to  the  main  issue 
introduces  a  new  issue;  that  is,  it  calls  for  a  reply.  In  no  other 
sense  does  it  make  a  new  issue.  Its  only  importance  is  that  it 
hears  on  the  main  issue,  and,  if  it  does,  it  is  campetent."  We 
have  quoted  thus  fully  from  the  opinion  in  this  case  because  it 
seems  to  set  forth  clearly  and  fully  the  reasons  for  the  ad-> 
mission  of  such  evidence,  and  to  answer  every  objection  that 
can  be  made.  The  reasoning  in  the  Massachusetts  cases  cited 
above,  and  relied  on  by  the  plaintiff  in  error,  has  generally 
been  regarded  as  unsound;  and,  for  this  reason,  the  decisions 
have  not  generally  been  followed  as  precedents  by  the  courts  of 
the  other  states.  Osborne  v.  City  of  Detroit,  32  Fed.  36,  where  it 
is  said,  referring  to  the  Massachusetts  cases,  the  weight  of  au- 
thority is  decidedly  the  other  way.  City  of  Chicago  v.  Powers, 
42  111.  169,  173;  Moore  v.  City  of  Burlington,  49  Iowa,  136; 
Walker  v.  Wastfield,  39  Vt.  246,  251.  It  is  here  said  that  "a 
fact  that  illustrates,  as  by  an  experiment,  the  condition  of  the 
subject-matter  of  the  issue  in  controversy,  is  not  collateral  to 
that  issue,  but  is  direct  evidence  bearing  upon  it."  City  of 
Aurora  v.  Brown,  12  111.  App.  122 ;  Darling  v.  Westmoreland, 
52  N.  H.  401.  Here  the  Massachusetts  cases  are  considered  and 
declared  unsound.  City  of  Delphi  v.  Lowery,  74  Ind.  520,  con- 
tains an  elaborate  re\aew  of  the  cases.  Cook  v.  New  Durham 
(N.  H.)  13  Atl.  650;  Kent  v.  Town  of  Lincoln,  32  Vt.  591; 
Piggot  V.  Railway  Co.,  3  C.  B.  229.  As  the  evidence  objected  to 
tended  to  prove  that  the  lift  had  in  it  a  vice,  making  it  danger- 
ous to  operate,  and  that  the  company  had  notice  of  this  from 
its  previous  behavior,  there  was  no  error  in  admitting  the  e\n- 
dence,  with  a  direction  to  the  jury  that  it  was  to  be  confined  to 
these  purposes,  and  could  not  be  considered  on  the  question  of 
the  defendant's  negligence  in  the  premises. 

Judgement  affirmed. 

Spear  and  Burket,  JJ.,  dissent. 


336      EVIDENCE  MUST  BE  RELEVANT  TO  ISSUE, 

COLUMBIA  &  p.  S.  R.  CO.  v.  HAWTHORNE. 

144   V.   S.  202.     1892. 

In  error  to  the  supreme  court  of  the  territory  of  Washington. 

Action  by  Willard  C.  Hawthorne  against  the  Columbia  &  Puget 
Sound  Railroad  Company  for  damages  for  a  personal  injury. 
Verdict  and  judgment  for  plaintiff,  which  was  affirmed  in  the 
supreme  court  of  the  territory.  Defendant  brings  error.  Re- 
versed. 

Statement  by  Mr.  Justice  Gray, 

This  was  an  action  brought  in  a  district  court  of  the  territory 
of  Washington  against  a  corporation  owning  a  saw-mill,  by  a 
man  employed  in  operating  a  machine  therein,  called  a  "trim- 
mer," to  recover  damages  for  the  defendant's  negligence  in 
providing  an  unsafe  and  defective  machine,  whereby  one  of 
the  pulleys,  over  which  ran  the  belt  transmitting  power  to  the 
saw,  fell  upon  and  injured  the  plaintiff.  The  defendant  de- 
nied any  negligence  on  its  part,  and  averred  negligence  on  the 
part  of  the  plaintiff. 

At  the  trial,  the  plaintiff  introduced  evidence  tending  to  show 
that  the  pulley,  weighing  about  50  pornids,  revolved  around  a 
stationary  shaft  made  of  gas-pipe,  with  nothing  to  hold  the 
pulley  on  but  a  common  cap  or  nut  screwed  on  the  end  of  the 
pipe,  and  its  thread  running  in  the  same  way  as  the  pulley,  and 
liable  to  be  unscrewed  by  the  working  of  the  pulley;  that  the 
nut  became  unscrewed,  and  came  off,  so  that  the  pulley  fell 
upon  and  greatly  injured  the  plaintiff;  and  that  if  the  nut  had 
been  properly  put  on,  with  a  bolt  through  the  shaft,  the  accident 
could  not  have  happened. 

The  plaintiff' 's  counsel  asked  a  witness  whether  there  had  been 
any  change  in  the  machinery  since  the  accident.  Thereupon 
the  following  colloquy  took  place: 

Defendant's  coimsel :  "We  object  to  that.  The  rule  is  well 
understood,  and  as  your  honor  has  already  given  it  in  other 
cases,  that  a  person  is  not  bound  to  furnish  the  best  known 
machinery,  but  to  furnish  machinery  reasonably  safe.  It  isr 
not  a  question  as  to  what  we  have  done  with  the  machinery  in 


C.  &  p.  S.  R.  CO.  V.  HAWTHORN.  337 

the  last  few  years  or  months  since  the  accident  occurred,  but 
what  wa.s  the  condition  then." 

The  Court:  "The  rule  is  quite  well  settled,  I  think,  that 
where  an  accident  occui-s  throup^h  defective  machinery  or  de- 
fective fixtures  or  the  machine  itself,  if  that  is  shown  to  be 
true,  then  a  change,  repair,  or  substitution  of  something  else  for 
the  defective  machinery  is  admissible  as  showing  or  tending 
to  show  the  fact.     I  think  that  is  (juite  well  settled." 

Defendant's  counsel:  "I  thoroughly  concur  with  the  court 
as  to  the  rule." 

Plaintiff's  counsel:    "We  propose  to  show  changes." 

The  Court:     "I  think  it  is  admissible." 

Defendant's  counsel:    "We  will  save  an  exception." 

The  Court:    "Exception  allowed." 

The  witness  then  answered  that  there  had  been  changes  since 
the  accident,  and  that  they  consisted  in  putting  a  rod  through 
the  shaft,  and  gannnon  nuts  on  the  end  of  the  rod  to  keep  the 
pulleys  on,  and  in  putting  up  some  planks  underneath  the 
pulleys  to  keep  them  from  falling  down.  To  the  admi.ssion 
of  the  evidence  of  each  of  these  changes  an  exception  was  taken 
by  the  defendant  and  allowed  by  the  judge. 

At  the  close  of  all  the  evidence  for  the  plaintiff  (which  it 
is  unnecessary  to  state)  the  defendant  moved  "for  a  judgment 
of  nonsuit,  on  the  ground  that  the  plaintiff  had  failed  to  prove 
a  sufficient  cause  for  the  jury";  and  an  exception  to  the  over- 
ruling of  this  motion  was  taken  by  the  defendant  and  allowed 
by  the  court. 

The  defendant  then  introduced  evidence,  and  the  case  was 
argued  by  coimsel,  and  submitted  by  the  court  to  the  jury,  who 
returned  a  verdict  of  $10,000  for  the  plaintiff,  upon  which 
judgment  was  rendered.  The  defendant  appealed  to  the  su- 
preme court  of  the  territory,  which  affirmed  the  judgment.  3 
Wash.  T.  353,  19  Pac.  25.  The  defendant  sued  out  this  writ 
of  error. 

Mr.  Justice  Gray,  after  stating  the  fact  in  the  foregoing 
language,  delivered  the  opinion  of  the  court. 

The  question  of  the  sufficiency  of  the  evidence  for  th(>  plain- 
tiff to  support  his  action  cannot  be  considered  by  this  court. 
It  has  repeatedly  been  decided  that  a  request  for  a  ruling  that 
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upon  the  evidence  introduced  the  plaintiff  is  not  entitled  to 
recover  cannot  be  made  by  the  defendant  an  a  matter  of  right, 
unless  at  the  close  of  the  whole  evidence;  and  that  if  the  de- 
fendant, at  the  close  of  the  plaintiff's  evidence,  and  without 
resting  his  own  ease,  requests  and  is  refused  such  a  ruling,  the 
refusal  cannot  be  assigned  for  error.  Railway  Co.  v.  Cummings, 
106  U.  S.  700,  1  Sup.  Ct.  493;  Insurance  Co.  v.  Crandal,  120 
U.  S.  527,  7  Sup.  Ct.  685 ;  Railroad  Co.  v.  Mares,  123  U.  S.  710, 
8  Sup.  Ct.  321 ;  Robertson  v.  Perkins,  129  U.  S.  233,  9  Sup.  Ct. 
279. 

The  only  other  exception  argued  is  to  the  admission,  of  evidence 
of  changes  in  the  machinery  after  the  accident. 

It  was  argued  for  the  plaintiff  that  this  exception  was  not 
open  to  the  defendant,  because  it  had  been  waived  by  his  counsel 
saying,  after  the  first  ruling  of  the  court  on  the  subject,  "I  thor- 
oughly concur  with  the  court  as  to  the  rule."  Assuming  these 
words  to  be  accurately  reported,  it  is  not  wholly  clear  whether 
they  refer  to  the  rule  as  to  evidence  of  subsequent  changes,  or 
to  the  rule,  mentioned  just  before,  as  to  the  degree  of  care  re- 
quired of  the  defendant.  That  they  were  not  understood, 
either  by  the  counsel  or  by  the  court,  as  waiving  the  objection 
to  evidence  of  subsequent  changes,  is  shown  by  the  plaintiff's 
counsel  thereupon  saying,  "We  propose  to  show  changes,"  and 
by  the  court  ruling  them  to  be  admissible,  and  allowing  an  ex- 
ception to  this  ruling,  and  immediately  afterwards  allowing 
two  other  exceptions  to  evidence  on  the  same  subject.  And  the 
quastion  of  the  admissibility  of  this  testimony  was  considered 
and  decided  by  the  supreme  court  of  the  territory.  3  Wash.  T. 
353,  364,  19  Pac.  25. 

This  writ  of  error,  therefore,  directly  presents  for  the  decision 
of  this  court  the  quastion  whether,  in  an  action  for  injuries 
caiLsed  by  a  machine  alleged  to  be  negligently  constructed,  a 
subsequent  alteration  or  repair  of  the  machine  by  the  defendant 
is  competent  evidence  of  negligence  in  its  original  construction. 

Upon  this  question  there  has  been  some  difference  of  opinion 
in  the  courts  of  the  several  states;  but  it  is  now  settled,  upon 
much  consideration,  by  the  decisions  of  the  highest  courts  of 
most  of  the  states  in  which  the  question  has  arisen,,  that  the 
evidence  Is  incompetent,  becaiLse  the  taking  of  such  precautions 
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against  the  future  is  not  to  be  constru(Hl  a-s  an  admission  of  re- 
sponsibility for  tlie  past,  has  no  leii^itiinate  tendency  to  prove 
that  the  defendant  had  been  negligent  before  the  accident  hap- 
pen ded,  and  is  calculated  to  distract  the  minds  of  the  jury  from 
the  real  issue,  and  to  creat  a  prejudice  against  the  defendant. 
Morse  v.  Railway  Co.,  30  Minn.  465,  16  N.  W.  358;  Corcoran  v. 
Peekskill,  108  N.  Y.  151,  15  N.  E.  309;  Nalley  v.  Carpet  Co., 
51  Conn.  524;  Ely  v.  Railway  Co.,  77  Mo.  34;  Railway  Co.  v. 
Hennessey,  75  Tex.  155,  12  S.  W.  608 ;  Railroad  Co.  v.  Clem,  123 
Ind.  15,  23  N.  E.  965;  Hodges  v.  Percival,  132  111.  53,  23  N.  E. 
423 ;  Lombard  v.  Village  of  East  Tawas,  86  Mich.  14,  48  N.  W. 
947 ;  Shinnere  v.  Proprietors,  154  Mass.  168,  28  N.  E.  10. 

As  was  pointed  out  by  the  court  in  the  last  case,  the  decision 
in  Roadman  v.  Conway,  126  Mass.  374,  377,  cited  by  this  plain- 
tiff, has  no  bearing  upon  this  question,  but  simply  held  that  in 
an  action  for  injuries  from  a  defect  in  a  platform,  brought 
against  the  owners  of  the  land,  who  defended  on  the  ground 
that  the  duty  of  keeping  the  platform  in  repair  belonged  to 
their  tenants,  and  not  to  themselves,  the  defendants'  acts  in 
making  general  repaii-s  of  the  platform  after  the  accident  "were 
in  the  nature  of  admissions  that  it  was  their  duty  to  keep  the 
platform  in  repair,  and  were  therefore  competent." 

The  only  states,  so  far  as  we  are  informed,  in  which  subse- 
quent changes  are  held  to  be  evidence  of  prior  negligence,  are 
Pennsylvania  and  Kansas,  the  decisions  in  which  are  supported 
by  no  satisfactory  reasons.  McKee  v.  Bidwell,  74  Pa.  St.  218, 
225,  and  cases  cited;  Railway  Co.  v.  Weaver,  35  Kan.  412,  11 
Pac.  408. 

The  true  rule  and  the  reasons  for  it  were  well  expressed  in 
Morse  v.  Railway  Co.,  above  cited,  in  which  I\Ir.  Justice  Mitchell, 
delivering  the  unanimous  opinion  of  the  supreme  court  of 
Minnesota,  after  referring  to  earlier  opinions  of  the  same  court 
the  other  way.  said:  "But,  on  mature  reflection.,  we  have  con- 
cluded that  evidence  of  this  kind  ought  not  to  be  admitted  under 
any  circumstances,  and  that  the  rule  heretofore  adopted  by  this 
court  is  on  principle  w^rong;  not  for  the  reason  given  by  some 
courts,  that  the  acts  of  the  employes  in  making  such  repairs 
are  not  admissible  against  their  principals,  but  upon  the  broader 
ground  that  such  acts  afford  no  legitimate  basis  for  construing 
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such  an  act  as  an  admission  of  previous  neglect  of  duly.  A 
person  may  have  exercised  all  the  care  which  the  law  re- 
quired, and  yet,  in  the  light  of  his  new  experience, 
after  an  unexpected  accident  has  occurred,  and  as  a  meas- 
ure of  extreme  caution,  he  may  adopt  additional  safeguards. 
The  more  careful  a  person  is,  the  more  regard  he  has  for  the 
lives  of  others,  the  more  likely  he  would  be  to  do  so;  and  it 
would  seem  unjust  that  he  could  not  do  so  without  being  liable 
to  have  such  acts  construed  as  an  admission  of  prior  negligence. 
"We  think  such  a  rule  puts  an  unfair  interpretation  upon  human 
conduct,  and  virtually  holds  out  an  inducement  for  continued 
negligence. ' '     30  Minn.  465,  468. 

The  same  rule  appears  to  be  well  settled  in  England.  In  a 
case  in  which  it  was  affirmed  by  the  court  of  exchequer,  Baron 
Braanwell  said:  "People  do  not  furnish  evidence  against  them- 
selves simply  by  adopting  a  new  plan  in  order  to  prevent  the 
recurrence  of  an  accident.  I  think  that  a  proposition  to  the 
contrary  would  be  barbarous.  It  would  be,  as  I  have  often 
had  occasion  to  tell  juries,  to  hold  that,  because  the  world  gets 
wiser  as  it  gets  older,  therefore  it  was  foolish  before."  Hart  v. 
Railway,  21  Law  T.  (N.  S.)  261,  263. 

As  the  incompetent  evidence  admitted  against  the  defendant's 
exception  bore  upon  one  of  the  principal  issues  on  trial,  and 
tended  to  prejudice  the  jury  against  the  defendant,  and  it  can- 
not be  known  how  much  the  jury  were  influenced  by  it,  its  ad- 
mission requires  that  the  judgment  be  reversed,  and  the  case 
remanded  to  the  supreme  court  of  the  state  of  Washington, 
with  directions  to  set  aside  the  verdict  and  to  order  a  new 

TRIAL. 


WALLACE  V.  KENNELLY. 

47  N.  J.  Law,  242.     1885. 

Certiorari  to  court  of  common  pleas,  Hudson  county. 

Action  by  Jamas  Wallace  against  John  Kennelly  for  two 
months'  rent  for  October  and  November,  1883,  at  $35  a  month, 
under  a  lease  for  the  term  of  two  years  and  ten  months  from 
July  1,  1883.  By  assignment  defendant  transferred  the  lease  to 
Joseph  Kennelly.     Judgment  for  defendant. 
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ScuDDER,  J.  By  section  174  of  tho  district  court  act  (Re- 
vision, p.  1330),  from  the  order,  determination,  or  decision  of 
the  court  of  common  pleas  an  appeal  may  be  removed  into  this 
coui'i:  by  writ  of  certiorari,  and  the  writ  shall  remove  said  order 
or  determination  and  the  case  agreed  upon  or  settled  as  therein 
mentioned.  AVhat  the  state  of  the  case  must  contain  is  indi- 
cated in  Benedict  v.  Howell,  39  N.  J.  Law,  221.  In  brief,  it 
must  contain  only  enough  of  the  facts  to  enable  the  court  on 
appeal  to  determine  the  legality  of  the  rulings  in  the  court  be- 
low. By  section  170  of  the  act  the  determination  of  the  judge 
(or  in  cases  where  there  is  a  jury,  the  verdict  of  a  jury  and 
any  judgment  thereupon),  shall  be  final  and  conclusive  between 
the  parties  upon  questions  of  fact,  except  as  therein  provided. 
The  facts  most  favorable  to  the  plaintiff's  or  defendant's  case, 
which  are  essential  to  support  the  judgment,  shall  be  taken 
as  found,  and  will  not  be  weighed  in  this  court  against  opposing 
evidence.  Here  the  facts  are  shown  by  the  state  of  the  case  must, 
after  verdict,  be  most  liberally  construed  in  favor  of  the  de- 
fendant. 

The  first  objection  urged  is  that  the  district  judge,  instead 
of  deciding  on  tlie  evidence  that,  as  there  was  no  surrender 
in.  writing  of  the  lease  signed  by  the  lessor,  or  by  act  and  oper- 
ation of  law,  under  the  statute  of  frauds,  permitted  the  evi- 
dence to  go  to  the  jury,  and  charged:  "That  if  a  tenant  and 
landlord  verbally  agree  that  the  lease  shall  end,  and  the  leased 
premises  are  by  such  agreement  given  up  by  the  tenant,  and  his 
possession  of  them  ends,  and  the  landlord  agrees  with  and  ac- 
cepts another  person  as  his  tenant,  who,  as  such  tenant,  occu- 
pies the  premises,  and  pays  the  rents  to  the  landlord,  this  will, 
in  law,  operate  as  a  surrender  by  the  first  tenant." 

The  judge  also  charged:  ''That  if  the  landlord  or  the  agent 
assented  to  an  assignment  and  agreed  that  the  lease  should  be 
assigned  by  John  Kennelly  to  Jaseph  Kennelly,  and  if  it  was 
actually  assigned  in  writing,  pursuant  to  such  assent,  the  as- 
signment would  not  be  an  ending  of  the  lease  or  term." 

The  substance  of  the  charge  in  the  words  used  by  the  court 
was,  as  I  understand  it,  that  an  assignment  of  the  lease  with 
the  verbal  consent  of  the  landlord,  and  the  subsequent  accep- 
tance of  rent  by  him,  would  not  be  a  surrender  of  the  lease  in 
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writing  or  by  act  and  operation  of  law,  but  that  other  facts 
in  the  case,  if  foimd  by  the  jury,  might  effect  a  surrender  by 
act  and  operation  of  law. 

On  demurrer  to  a  plea  in  Hunt  v.  Gardner,  39  N.  J.  Law,  530, 
it  was  held  that  where  the  facts  set  out  in  the  plea  are  that 
the  lessee  assigned  away  his  interests  in.  the  lease,  and  that  the 
lessor  received  the  rent  from  the  assignee,  and  accepted  him  as 
his  tenant  under  the  lease,  these  constitute  no  bar  to  an  action 
of  covenant  for  rent  on.  the  lease  against  the  original  tenant. 

The  utmost  effect  of  these  averments  i^  that  the  privity  of  es- 
tate is  ended,  but  not  the  privity  of  contract.  There  must  be 
the  further  averment  that  such  assignee  was  substituted  in  the 
place  of  the  original  lassee,  with  the  intent  on  the  part  of  the 
parties  to  the  demise  to  annul  its  obligations.  If  this  be  estab- 
lished by  competent  proof,  in  writing  or  by  parol,  then  there 
are  no  more  contract  relations  between  the  parties  remaining 
upon  which  either  an  action  of  covenant  or  debt  can  be  main- 
tained. See  cases  collected  in  notes,  Woodf.  Landl.  &  Ten.  496. 
Here  there  is  evidence  that  there  was  an  oral  agreement  between 
the  lessor,  James  Wallace,  and  John  Kennelly,  the  l&ssee;  that 
by  it  not  only  was  there  a  consent  to  the  assignment  of  the  lease 
by  John  to  Joseph  Kennelly,  but  it  was  also  agreed  that  a  lease 
should  be  drawn  and  executed  by  the  lessor  to  Joseph,  and  that 
he  should  be  substituted  as  tenant,  and  that,  although  no  lease 
was  drawn,  Joseph  was  in  fact  substituted  for  John,  and  there- 
upon took  possession  of  the  premises,  and  paid  rent  for  two 
successive  months  thereafter,  which  was  accepted  by  the  land- 
lord, and  receipts  given  to  him  as  tenant.  These  facts,  if  be- 
lieved by  the  jury,  are  a  sufficient  surrender  to  determine  the 
former  tenancy.  Woodf.  Landl.  &  Ten.  §  498 ;  Nickells  v.  Ather- 
stone,  10  Q.  B.  944 ;  Murray  v.  Shave,  2  Duer,  182 ;  Randall  v. 
Rich,  11  Mass.  494;  Dodd  v.  Acklon,  6  Man.  &  G.  672;  Grimman 
V.  Legge,  8  Bam  &  C.  324.  A  fact  corroborative  of  such  substi- 
tuted tenancy  Is  found  in  the  second  receipt  given  by  the  land- 
lord, James  Wallace,  dated  September  1,  1883,  for  rent  up  to  Oc- 
tober 1st.  The  last  sentence  in  this  receipt  reads,  "Let  for  one 
month  only."  This  is  not  according  to  the  term  in  the  lease 
to  John  Kennelly,  but  the  receipt,  being  given  to  Joseph  Ken- 
nelly for  rent  paid  by  him,  must  indicate  that  the  term  of  his 
tenancy  was  monthly,  and  under  a  new  letting  to  him. 
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There  was  no  error  in  leaving  this  (juestion  to  the  jury  on  the 
disputed  question  of  facts,  and  the  defendiint's  ti«timony,  if  be- 
lieved, was  sufficient  to  establish  a  surrender  by  operation  of 
law.  The  effect  of  such  subsequent  letting,  as  stated  by  Lord 
Denman  in  Nickolls  v.  Atherstone,  is:  "As  far  as  the  plaintiff, 
the  landlord,  is  concerned,  he  has  created  an  estate  in.  the  new 
tenant  which  he  is  estopped  from  disputing  with  him,  and  which 
is  inconsistent  with  the  continuance  of  the  defendant's  term." 

The  other  rea.son  assigned  Ls  that  the  judge  admitted  illegal 
evidence  in  defense  of  the  action.  There  was  a  clause  in  the 
lease  that  "this  lease  is  upon  condition  that  no  ales  or  porter 
shall  be  sold  by  the  tenant  on  said  premises  excepting  that  manu- 
factured and  bought  from  the  landlord,  James  Wallace."  This 
was  a  condition  subsequent,  and  the  breach  of  it  would  not  de- 
feat the  lease.  A  breach  might  subject  the  lessee  to  damages. 
The  judge  admitted  this  evidence,  and  said  he  would  control  it 
afterwards.  It  was  clearly  irrelevant  to  show  that  the  landlord 
delivered  bad  ale,  which  on  notice,  he  took  back,  and  sent  other 
ale,  which  was  no  better.  If  the  ale  was  unfit  for  use,  the  ten- 
ant might  defend  for  that  cause,  if  sued  for  not  taking  it,  or  if 
he  bought  from  others,  and  sold  it  on  the  premises.  For  such 
cause  it  might  be  a  defense  in  an  action  for  breach  of  the  cove- 
nant, but  it  was  no  defense  to  landlord's  action  for  rent.  If 
admitted,  therefore,  as  matter  of  direct  defense,  the  error  would 
not  be  cured  by  a  subsequent  charge  directing  the  jury  to  dis- 
regard it. 

But  there  is  a  view  in  which  this  iestimony  is  relevant  and  ad- 
missible. There  was  a  dispute  about  the  quality  of  the  ale  be- 
tween the  landlord  and  tenant.  The  defendant  testifies:  "/ 
notified  the  plaintiff  the  ale  was  bad,  and  told  him  to  send  for  it. 
He  sent  for  it,  and  took  it  back,  and  said  he  would  send  a  sample 
package.  He  did  so,  and  what  he  then  sent  went  flat.  I  could- 
not  sell  any  of  the  ale.  No  one  would  drink  it  about  there.  I 
told  plaintiff  the  place  would  not  pay,  and  I  would  give  up  the 
lease.  That  the  ale  would  not  sell  there.  Plaintiff  asked  me  if 
I  had  anybody  to  take  the  place.  I  told  him,  'yes,'  and  asked 
him  if  he  was  satisfied  to  do  so."  He  says  he  se7it  over  his 
brother,  and  the  arrangement  was  made  with  him  as  above 
stated.    Stephen's  Digest  of  the  Law  of  Evidence  (part  1,  c.  2, 
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art.  8)  says:  ''Facts  necessary  to  he  known  to  explain  or  intro- 
duce a  fact  in  issue  or  relevant  fact,  or  which  support  or  rehiit 
an  inference  suggested  hy  a  fact  in  issue  or  relevant  fact,  etc., 
are  relevant  in  so  far  as  they  arc  necessary  for  these  purposes 
respectively."  The  dealings  of  these  parties  in  the  ale  being  the 
cause  of  complaint,  and  wish  to  he  released  from  the  lease  on 
one  side,  and  the  motive  for  the  alleged  consent  and  willingness 
of  the  other  to  the  suhstitution  of  another  tenant,  hring  the  evi- 
dence within  the  nde  above  stated.  It  tends  to  show  how  the 
parties  came  together,  and  why  they  acted  as  it  is  claimed  they 
did,  for  it  appears  to  be  the  immediate  and  only  cause  assigned 
for  the  change  in  the  tenancy,  and  ending  the  privity  of  contract, 
which  is  the  fact  in  issue.  The  judge  said  to  the  jury,  in  his 
charge:  "The  delivery  of  had  ale,  or  ale  that  spoiled,  would 
not  in  this  case  end  the  lease,  or  he  a  defense.  What  the  facts 
are  as  to  the  quality  of  any  ale  the  plaintiff  furnished  to  de- 
fendant, you  are  to  use  only  to  throw  light  upon  or  help  you 
to  conclude  what  the  parties  said  in  New  York,  and  agreed  upon 
at  the  interview  between  them  about  the  premises."  There  was 
no  error  in  admitting  the  evidence  and  limiting  it  to  the  purpose 
for  which  it  was  alone  relevant  to  the  issue. 
The  judgment  will  be  affirmed. 


CHAPTER  V. 

OF  THE  KIND  OF  EVIDENCE  THAT  MAY   BE  GIVEN  OF  FACT.* 

McKILLOP  V.  DULUTII  ST.  RY.  CO. 
53  Minn.  532.    1893. 

Appeal  from  district  court,  St.  LoiiLs  county;  Ensign,  Ju(ip:e. 

Action  by  Alexander  iMcKillop  against  the  Duluth  Street- 
Railway  Company  to  recover  for  personal  injuries  received  while 
plaintiff  was  lying  in  a  public  highway  on  defendant's  track,  in 
an  unconscious  condition.  Plaintiff  had  judgment,  and  defend- 
ant appeals.    Reversed. 

GiLFiLLAN,  C.  J.  The  court  hclow  erred  in  excluding  the 
opinions  of  the  witnesses  that  plaintiff  was  intoxicated.  It  was 
hardly  a  question  for  expert  testimony,  so  that — the  facts  and 
circumstances,  his  acts,  appearance,  and  speech,  being  detailed 
by  other  witnesses — a  witness  might  be  called  to  state  whether, 
171  his  opinion,  they  indicated  intoxication,  for  the  matter  being 
one  of  observation,  and  not  of  science  or  skill,  tJie  jury  can  judge, 
from  the  details  given,  as  well  as  any  one,  to  whom  they  might  be 
stated.  But  there  are  certain  conditions,  mental  or  physical,  or 
both  together,  the  indications  of  which  it  is  impossible  for  any 
witness  to  adequately  describe,  so  that  the  relation  of  them  shall 
have  on  the  mind  of  the  jury  the  same  effect  that  witnessing  them 
legitimately  had  on  the  mind  of  the  spectator,  hi  such  cases, 
from  necessity,  so  that  the  matter  may  be  fully  laid  before  the 
jury,  the  spectator  may  state  the  effects,  the  acts,  appearance, 
and  speech  had  on  his  mind;  that  is,  may  give  his  opiyiion  as  to 
the  condition  they  indicated.  It  is  so  in  respect  to  joy,  grief, 
hope,  or  despondency,  (Tobin  v.  Shaw,  45  Me.  331;)  friendliness 
or  hostility,  (Blake  v.  People,  73  N.  Y.  586;)  fright,  (Brownell 
V.  People,  38  Mich.  732;  Darling  v.   Westmoreland,  52  N.  H. 


*See  Sees.  1SS7-1891.  Vol.  11.  Cyclopedia  of  Law,  and  cases  there  cited. 
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401;)  jests  or  earnest,  (Ray  v.  State,  50  Ala.  104;)  offensive 
or  insulting  manner,  (Raisler  v.  Springer,  38  Ala.  703.)  So 
that  a  person  appears  to  he  well  or  ill,  or  acts  sanely  or  other- 
wise. Cannady  v.  Lynch,  27  Mi^in.  435,  8  N.  W.  Rep.  164.  So 
a  witness  not  an  expert,  who  testifies  to  acts  and  declarations 
showing  an  opportunity  to  form  an  opinion,  may  give  his  opin- 
ion, based  on  such  facts,  of  mental  capacity.  Woodcock  v.  John- 
son, 36  Minn.  217,  30  N.  W.  Rep.  894.  That  aiiother  cause  of 
plaintiff's  demeanor  was  suggested  by  the  evidence  made  no  dif- 
ference with  the  propriety  of  allowing  the  witnesses  to  give  their 
opinions  as  to  his  intoxication.  It  was  for  the  jury  to  deter- 
mine what  caused  such  demeanor,— an  injury  or  intoxication; 
and  it  was  necessary,  in  order  to  do  so,  that  they  have  all  the 
evidence  before  them.  If  intoxication  was  the  cause  of  plain- 
tiff's falling,  and  lying  in  a  helpless  condition,  on  defendant's 
track,  it  was  contributory  negligence  on  his  part.     ♦     *     * 

As  there  must  be  a  new  trial,  for  the  error  first  above  speci- 
fied, it  is  unnecessary  to  consider  the  assignments  of  error  based 
upon  the  charge  of  the  court,  further  than  to  say  that  in  the 
part  of  the  charge  specified  in  the  ninth  assignment  the  rule 
of  care  required  of  defendant,  under  the  circumstances,  might 
be  imderstood  by  the  jury  more  strongly  than,  we  suspect,  the 
trial  court  intended.     Order  reversed. 


CONNECTICUT   MUT.   LIFE   INS.   CO.   v.  LATHEOP. 

Ill  V.  S.  612.    1884. 

In  error  to  the  Circuit  Court  of  the  United  States  for  the 
"Western  District  of  Missouri. 

Harlan,  J.  This  is  a  writ  of  error  from  a  judgment  in  favor 
of  Helen  Pitkin,  the  beneficiary  in  two  policies  issued  by  the 
Connecticut  Mutual  Life  Insurance  Company  upon  the  life  of 
her  husband,— one,  on  the  tenth  day  of  August,  1886,  for  the 
sum  of  $5,000 ;  and  the  other,  on  the  twenty-fourth  day  of  Sep- 
tember, 1873,  for  the  sum  of  $423.  The  insured,  George  E.  Pit- 
kin, died  on  the  twenty-ninth  day  of  September,  1878.  After 
the  case  came  here,  the  beneficiary  in  the  policies  died,  and  there 
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was  a  revivor  against  her  personal  representative.  The  defense 
was  the  same  as  to  each  policy.  Briefly  stated,  it  is  this:  That 
the  policy  expressly  provides  that  in  case  the  insured  shall,  after 
its  execution,  become  so  far  intemperate  as  to  impair  his  health, 
or  induce  delirium  tremens,  or  should  die  by  his  own  hand,  it 
shall  be  void  and  of  no  effect ;  that,  after  its  execution  and  de- 
livery, he  did  become  so  far  intemperate  as  to  impair  his  health, 
and  induce  delirium  tremens;  also,  that  he  died  by  his  own 
hand,  becaase,  with  premeditation  and  deliberation,  he  shot  him- 
self through  the  heart  with  a  bullet  discharged  by  himself  from 
a  pistol,  by  reason  whereof  he  died.  Further,  that  the  affirma- 
tive answer  by  plaintiff,  in  her  application  for  insurance,  to  the 
question  whether  the  insured  was  then  and  had  always  been  of 
temperate  habits,  being  false  and  untrue,  the  contract  was  an- 
nulled, because,  by  its  terms,  the  policy  was  to  become  void  if  the 
statements  and  representations  in  the  application— constituting 
the  basis  of  the  contract  between  the  parties— were  not  in  all 
respects  true  and  correct.  The  plaintiff,  in  her  reply,  put  in 
issue  all  the  material  allegations  of  the  answer,  except  that  al- 
leging the  self-destruction  of  her  husband ;  as  to  which  she  aver- 
red that,  "at  the  time  he  committed  said  act  of  self-destruction, 
and  with  reference  thereto,"  he  "was  not  in  possession  of  his 
mental  faculties,  and  was  not  responsible  for  said  act." 

At  the  close  of  the  evidence  introduced  for  the  plaintiff,  the 
defendant,  by  coimsel,  moved  the  court  to  instruct  the  jury  that 
upon  the  pleadings  and  evidence  the  plaintiff'  could  not  recover. 
That  motion  was  denied,  and  the  action  of  the  court— to  which 
the  defendant  at  the  time  excepted— is  assigned  for  error.  This 
instruction,  it  is  claimed,  should  have  been  given  npon  the  ground 
that  the  evidence  disclosed  no  symptom  whatever  of  insanity 
upon  the  part  of  the  insured.  But  that  position  cannot  be  sus- 
tained upon  any  proper  view  of  the  testimony.  There  certainly 
was  evidence  tending  to  show  a  material,  if  not  radical,  change 
for  the  worse  in  the  mental  condition  of  the  insured  immediately 
preceding  his  death.  In  the  judgment  of  several  who  knew  him 
intimately,  and  had  personal  knowledge  of  such  change,  he  was 
not  himself  at  the  time  of  the  act  of  self-destruction.  Whether 
his  strange  demeanor  immediately  before  his  death  was  the  re- 
sult of  a  deliberate,  conscious  purpose  to  feign  insanity,  so  as 
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thereby  the  more  readily  to  defraud  the  company,  was  a  matter 
peculiarly  within  the  province  of  the  jury  to  determine.  If  the 
refusal  of  the  court  to  sustain  the  motion  would  have  been  error, 
had  there  been  an  entire  absence  of  pi-oof  to  sustain  the  plain- 
tiff's suit,  it  is  sufficient  to  say  that  there  was  evidence  of  a  sub- 
stantial character  tending  to  show  that  the  insured  was  insane 
when  he  took  his  life. 

In  Insurance  Co.  v.  Eodel,  95  U.  S.  238,  where  the  question 
was  made  as  to  the  duty  of  the  court,  on  a  motion  by  the  defend- 
ant for  a  peremptory  instruction  based  wholly  on  plaintiff's  evi- 
dence, it  was  said  that  *'if  there  was  any  evidence 
tending  to  prove  that  the  deceased  was  insane  when  he 
took  the  poison  which  caused  his  death,  the  judge  was  not  bound 
to,  and,  indeed,  could  not  properly,  take  the  evidence  from  the 
jury.  The  weight  of  the  evidence  is  for  them,  and  not  for  the 
judge,  to  pass  upon." 

The  case  clearly  comes  within  the  rule  announced  in  Insur- 
ance Co.  v.  Doster,  106  U.  S.  32,  1  Sup.  Ct.  18,  that  ''where  a 
cause  fairly  depends  upon  the  effect  or  weight  of  testimony,  it 
is  one  for  the  consideration  and  determination  of  the  jury,  un- 
der proper  directions  as  to  the  principles  of  law  involved.  It 
should  never  be  withdrawn  from  them  unless  the  testimony  be  of 
such  a  conclusive  character  as  to  compel  the  court,  in  the  exer- 
cise of  a  sound  legal  discretion,  to  set  aside  a  verdict  returned 
in  opposition  to  it." 

When  the  evidence  was  concluded  on  both  sides  the  defend- 
ant submitted  requests  for  instructions.  Some  of  them  were 
given  and  some  refused,  but  it  does  not  appear  from  the  record 
which  were  given  and  which  refused.  As  the  exception  which 
was  taken  related  to  the  refused  instructions,  and  since  it  does 
not  appear  which  of  them  belonged  to  that  class,  none  of  the 
series  asked  by  defendant  can  be  noticed.  We  may,  however, 
remark  that  the  charge  of  the  court,  to  which  no  exception  was 
taken,  embodied  all  of  defendant's  instructions  that  were  ap- 
plicable to  the  case,  and  which  could  properly  have  been  given. 

This  brings  us  to  the  consideration  of  the  substantial  ques- 
tions presented  by  the  assignments  of  error.  They  relate  to  the 
admission,  against  the  objections  of  the  defendant,  of  certain 
evidence  touching  the  condition  of  the  mind  of  the  insured  at  or 
about  the  time  he  destroyed  his  life. 
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Before  the  introduction  of  the  particular  testimony  to  which 
the  objections  related,  there  was,  as  we  have  already  said,  proof 
tending  to  .show  that  Pitkin  wa.s  not  entirely  sound  in  mind. 
Witnesses  well  acquainted  with  him  remarked  the  unusually  ex- 
cited, wild  expr&ssion  of  his  face.  A  domestic  in  his  family  tes- 
tified that  "he  looked  very  wild  and  frightened  out  of  hLs  eyes; 
he  looked  like  some  one  that  was  crazy."  Within  a  few  hours 
before  death  he  bade  one  witness,  whose  store  he  visited,  good- 
bye, saying  that  he  was  "going  to  a  country,  where  there  is  no 
return."  To  another  witness,  on  the  same  occasion,  he  ap- 
peared to  be  "out  of  his  head;  kind  of  mad,  insane." 

At  this  stage  of  the  case  one  Strein  was  introduced  as  a  wit- 
ness for  plaintiff.  Pitkin  was  in  his  saloon  about  11  o'clock  of 
the  day  on  which  he  took  his  life,  and  a  few  hours  only  before 
his  death.  So  much  of  his  examination  (omitting  the  questions) 
as  is  necessary  to  a  proper  understanding  of  the  objections  made 
by  plaintiff  in  error  Ls  here  given:  "Answer,  He  asked  for  a 
glass  of  wine,  and  I  gave  it  to  him.  He  said  he  hadn't  had  a 
drink  yet  that  day,  or  since  the  one  he  had  last  night  from  me,— 
that  was  a  glass  of  wine.  lie  said,  'I  may  look  queer  this  morn- 
ing or  drunk  to  other  people,  but  I  ain't  drunk."  He  said, 
'  Some  people  may  think  me  drunk,  but  I  am  not ;  I  am  not  drunk 
in  my  body,  but  I  am  in  my  mind.'  He  looked  unusual  to  me. 
He  had  on  his  old  clothes,  and  his  neck-tie  was  out  of  shape,  his 
face  was  red,  and  his  eyes  staring  at  me,  w^hich  made 
me  think  he  w^as  quite  out  of  his  usual  way.  His  appear- 
ance and  the  look  was  quite  different  from  his  usual  appear- 
ance prior  to  that  time.  He  looked,  in  his  face,  quite  red,  and 
his  eyes  had  quite  another  expression.  He  had  them  open  wide, 
with  a  look  that  was  wild,  and  he  looked  around  the  room  awhile 
and  walked  up  and  down,  and  seemed  very  restless.  He  would 
not  stand  at  one  place  like  he  usually  did,  but  walked  up  and 
do\\Ti.  I  spoke  a  few  words  after  that,  but  I  did  not  notice  him 
very  much,  for  I  was  very  bu.sy. "  The  witness  being  asked 
to  state  the  impression  made  upon  him  by  what  he  saw  of  Pit- 
kin's condition,  the  defendant  objected  to  the  question  as  incom- 
petent. But  the  objection  was  overruled,  and  an  exception  was 
taken.     The  witness  answered:     "My  impression  was  that  he 
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seemed  to  be  quite  out  of  his  head  that  morning.  I  could  not 
say  the  reason.  I  didn't  know  then  anything  about  his  disap- 
pointment; I  found  that  out  afterwards." 

Another  witness,  Mr.  Ferry,  an  attorney  at  law,  was  intro- 
duced by  the  plaintiff.  He  saw  Pitkin  the  mommg  of  the  day 
he  killed  himself.  What  occurred  was  thus  stated  by  him :  "I 
came  down  Broadway,  walking,  and  Mr.  Pratt  came  down  from 
his  residence  on  Washington  street,  in  a  street  car,  and  got  out 
on  the  comer  of  Sixth  and  Broadway,  and  we  went  there  in  front 
of  the  office.  Mr.  Pitkin  was  standing  very  near  the  door,  and  as 
we  passed  up  the  stairway  going  to  our  office  we  both  said, 
'Good  morning'  to  him,  and  Mr.  Pratt  says,  'Pit.,  why  ain't  you 
at  church?  Mr.  Pitkin  said,  'I  am  not  going  to  church,  I  am 
going  to  hell;'  and  we  immediately  passed  on  up  stairs  and  into 
the  doorway,  but  as  we  started  up  stairs  Pitkin  stuck  his  head 
into  the  door  and  says,  'Do  you  want  to  send  any  word  to  him?' 
Mr.  Pratt  says,  'To  whom?'  'To  the  devil;  I  am  going  to  hell,' 
and  he  turned  immediately  and  went  out  of  the  door."  Being 
asked  how  Pitkin  looked  during  that  conversation,  he  said  that 
"he  seemed  very  much  agitated  and  nervous;  his  face  was 
flushed;  the  pupil  of  his  eye  dilated  and  bright,  and  there  was 
no  expression  in  it. "  Against  the  objections  of  defendant  he  was 
permitted  to  testify  that  the  impression  left  on  his  mind,  from 
the  conduct,  actions,  manner,  expressions,  and  conversation  of 
Pitkin,  was  that  "he  was  crazy,  and  didn't  know  what  he  was 
doing." 

Exception  was  also  taken  to  the  action  of  the  court  in  permit- 
ting the  witness  Aldrich  to  answer  a  certain  question.  He  saw 
the  deceased  a  few  moments  before  his  death,  and  observed  that 
he  "looked  strange";  had  "a  very  peculiar  look,"  one  that  he 
had  never  seen  before.  It  was  "a  wild  look."  Being  asked  what 
impression  Pitkin  made  upon  him  by  his  manner  and  conduct 
at  the  time,  he  answered,— the  defendant's  objection  to  the 
evidence  being  overruled,—"!  thought  he  was  out  of  his  head." 

It  is  contended,  in  behalf  of  plaintiff  in  error,  that  the  impres- 
sions and  opinions  of  these  non-professional  witnesses  as  to  the 
mental  condition  of  the  insured,  although  accompanied  by  a 
statement  of  the  grounds  upon  which  they  rested,  were  incom- 
petent as  evidence  of  the  fact  of  insanity.     This  question  was 


CONN.  MUX.  LIFE  INS.  CO.  v.  LATHROP.  351 

substantially  i)re6entt'd  in  Insurance  Co.  v.  lk>del,  ubi  supra, 
which  was  an  action  upon  a  life  i)olicy  containing,'  a  claase  of  for- 
feiture in  case  the  insured  died  by  hi.s  own  hand.  The  Ls.sue 
was  as  to  hLs  sanity  at  the  time  of  the  act  of  self-destruction. 
Witnesses  acquainted  with  him  described  his  conduct  and  ap- 
pearance at  or  about,  and  shortly  before,  his  death.  They  testi- 
fied as  to  how  he  looked  and  acted.  One  said  that  he  "looked 
like  he  was  insane;"  another,  that  his  impression  was  that  the 
insured  "was  not  in  his  right  mind."  In  that  case  the  court 
said  that  '  *  although  such  tastimony  from  ordinary  witnesses  may 
not  have  great  weight  with  experts,  yet  it  wns  competent  testi- 
mony, and  expressed  in  an  inartificial  manner  the  impressions 
which  are  usually  made  by  insane  persons  upon  people  of  ordi- 
nary understanding."  The  general  rule  undoubtedly  is  that  u'it- 
nesses  are  restricted  to  proof  of  facts  within  their  personal  knowl- 
edge, and  may  not  express  their  opinion  or  judgment  as  to  mat- 
ters which  the  jury  or  the  court  are  required  to  determine,  or 
which  must  constitute  elements  in  such  determination.  To  this 
rule  there  is  a  well-established  exception  in  the  case  of  witnesses 
having  special  knowledge  or  skill  in  the  business,  art,  or  science, 
the  principles  of  which  are  involved  in  the  issue  to  be  tried. 
Thus  the  opinions  of  medical  men  are  admissible  in  evidence  as 
to  the  sanity  or  insanity  of  a  person  at  a  particular  time,  because 
they  are  supposed  to  have  become,  by  study  and  experience, 
familiar  with  the  symptoms  of  mental  disease,  and  therefore 
qualified  to  assist  the  court  or  jury  in  reaching  a  correct  conclu- 
sion. And  such  opinions  of  medical  experts  may  be  based  as 
well  upon  facts  within  their  personal  knowledge,  as  upon  a  hy- 
pothetical case  disclosed  by  the  testimony  of  others.  But  are 
there  no  other  exceptions  to  the  general  rule  to  which  we  have 
re f erred  f 

Counsel  for  the  plaintiff  in  error  contends  that  witnesses  who 
are  not  experts  in  medical  science  may  not,  under  any  circum- 
stances, express  their  judgment  as  to  the  sane  or  insane  state 
of  a  person's  mind.  This  position,  it  must  bo  conceded,  finds 
support  in  some  adjudged  eases  as  well  as  in.  some  elementaiy 
treatises  on  evidence.  But,  in  our  opinion,  it  cannot  be  sus- 
tained consistently  with  the  weight  of  authority,  nor  without 
closing  an  important  avenue  of  truth  in  many,  if  not  in  every 
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case,  civil  and  criminal,  which  involves  the  question  of  insanity. 
Whether  an  individual  is  insane,  is  not  always  best  solved  by  ab- 
struse metaphyseal  speculations,  expressed  in.  the  technical  lan- 
guage of  medical  science.  The  common  sense,  and,  we  may  add, 
the  natural  instincts  of  mankind  reject  the  supposition  that  only 
experts  can  approximate  certaiuty  upon  such  a  subject.  There 
are  matters  of  which  all  men.  have  more  or  less  knowledge,  ac- 
cording to  their  mental  capacity  and  habits  of  observation,— 
matters  about  which  they  may  and  do  form  opinions  sufficiently 
satisfactory  to  constitute  the  basis  of  action.  While  the  mere 
opinion  of  non-professional  witn.css,  predicated  upon  facts  de- 
tailed by  others,  is  incompetent  as  evidence  upon  an  issue  of  in- 
sanity, his  judgment,  based  upon  personal  knowledge  of  the  cir- 
cumstances involved  in  such  an  inquiry,  certainly  is  of  value; 
because  the  natural  and  ordinary  operations  of  the  human  in- 
tellect, and  the  appearance  and  conduct  of  insane  persons,  as 
contrasted  with  the  appearance  and  conduct  of  persons  of  sound 
mind,  are  more  or  less  understood  and  recognized  by  every  one 
of  ordinarv'  intelligence  who  comes  in  contact  with  his  species. 
The  extent  to  which  such  opinions  should  influence  or  control  the 
judgment  of  the  court  or  jury  must  depend  upon  the  intelli- 
gence of  the  witness,  as  manifested  by  his  examination,  and  upon 
his  opportimities  to  ascertain  all  the  circiunstances  that  should 
properly  affect  any  conclusion  reached.  It  will  also  depend,  in 
part,  upon  the  degree  of  the  mental  unsoundness  of  the  person 
whose  condition  is  the  subject  of  inquiry;  for  his  derangement 
may  be  so  total  and  palpable  that  but  slight  observation  is  nec- 
essary to  enable  persons  of  ordinary  understanding  to  form 
a  reasonably  accurate  judgment  as  to  his  sanity  or  insanity;  in 
other  cases,  the  symptoms  may  be  of  such  an  occult  character 
as  to  require  the  closest  scrutiny  and  the  highest  skill  to  detect 
the  existence  of  insanity. 

The  truth  is,  the  statement  of  a  non-professional  witness  as  to 
the  sanity  or  insanity,  at  a  particular  time,  of  an  individual, 
whose  appearance,  manner,  habits,  and  conduct  came  under  his 
personal  observation,  is  not  the  expression  of  mere  opinion.  In 
form  it  is  opinion,  because  it  expresses  an  inference  or  conclu- 
sion based  upo7i  observatio^i  of  the  appearance,  manner,  and  mo- 
tions of  another  person,  of  which  a  correct  idea  cannot  well 
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1)6  communicated  in  words  to  others  without  embodying,  more  or 
less,  the  impressions  or  judgment  of  the  witness.  But  in  a  sub- 
stantial sense,  and  for  every  purpose  essential  to  a  safe  conclu- 
sion, the  mental  condition  of  an  individual,  as  sane  or  insane,  is 
a  fact,  and  the  expressed  opinion  of  one  who  has  had  adequate 
opportunities  to  observe  his  conduct  and  appearance  is  but  the 
statement  of  a  fact;  not,  indeed,  a  fact  established  by  direct  and 
positive  proof,  because  in  most,  if  not  all,  cases  it  is  impossible 
to  determine,  with  absolute  certainty,  the  precise  mental  condi- 
tion of  another;  yet,  being  founded  on  actual  observation,  and 
being  consistent  with  common  expenence  and  the  ordinary  mani- 
festations of  the  condition  of  the  mind,  it  is  knowledge,  so  far 
as  the  human  intellect  can  acquire  knowledge  upon  such  sub- 
jects. Insanity  "is  a  disease  of  the  mind  which  as.suraes  as 
many  and  various  forms  as  there  are  shades  of  difference  in  the 
human  character."  It  is,  as  has  been  well  said,  "a  condition 
which  impresses  itself  as  an  afjgregate  on  the  observer,"  and  the 
opinion  of  one,  per.sonally  cognizant  of  the  minute  circumstances 
making  up  that  aggregate,  and  which  are  detailed  in  connection 
with  such  opinion,  is,  in  its  essence,  only  fact  "at  short -hand." 
1  \Miart.  &  S.  ]\Ied.  Jur.  §  257.  This  species  of  evidence  should 
be  admitted,  not  only  because  of  its  intrinsic  value,  when  the  re- 
sult of  observation  by  persons  of  intelligence,  but  from  necessity. 
We  say  from  necessity,  because  a  jury  or  court,  having  had  no 
opportunity  for  personal  observation,  would  otherwise  be  de- 
prived of  the  knowledge  which  others  possess;  but,  also,  because, 
if  the  witness  may  be  permitted  to  state— as,  undoubtedly,  he 
would  be  where  his  opportunities  of  observation  have  been  ade- 
quate—"that  he  has  known  the  individual  for  many  years;  ha.s 
repeatedly  conversed  with  him  and  heard  others  converse  with 
him;  that  the  witness  had  noticed  that  in  these  conversations  he 
was  incoherent  and  silly;  that  in  his  habits  he  was  occasionally 
highly  plejised  and  greatly  vexed  without  a  cause;  and  that  in 
his  conduct  he  was  wild,  irrational,  extravagant,  and  crazy,— 
what  would  this  be  but  to  declare  the  judgment  or  opinion  of  the 
witness  of  what  is  incoherent  or  foolish  in  conversation,  what 
reasonable  cause  of  pleasure  or  resentment,  and  what  the  indicia 
of  sound  or  disordered  intellect?  If  he  may  not  so  testify,  but 
must   give   the  supposed   silly   and  incoherent   language,  state 
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the  degrees  and  all  the  accompanying  circumstances  of  highly 
excited  emotion,  and  specifically  set  forth  the  freaks  or  acts  re- 
garded as  iri-ational,  and  thus,  without  the  least  intimation  of 
any  opinion  which  he  has  formed  of  their  character,  where  are 
such  witnesses  to  be  foimd?  Can  it  be  supposed  that  those,  not 
having  a  special  interest  in  the  subject,  shall  have  so  charged 
their  memories  with  these  matters,  as  distinct,  independent  facts, 
as  to  be  able  to  present  them  in  their  entirety  and  simplicity  to 
the  jury?  Or,  if  such  a  witness  be  found,  can  he  conceal  from 
the  jury  the  impression  which  has  been  made  upon  his  mind; 
and,  when  this  is  collected,  can  it  be  doubted  but  that  his  judg- 
ment has  been  influenced  by  many,  very  many,  circumstances 
which  he  has  not  communicated,  which  he  cannot  communicate, 
and  of  which  he  himself  is  not  aware  ?  Clary  v.  Clary,  2  Ired. 
Law,  83.  The  jury,  being  informed  as  to  the  witness'  oppor- 
tunities to  know  all  the  circumstances,  and  of  the  reasons  upon 
which  he  rests  his  statement  as  to  the  ultimate  general  fact  of 
sanity  or  insanity,  are  able  to  test  the  accuracy  or  soundness  of 
the  opinion  expressed,  and  thus,  by  using  the  ordinary  means  for 
the  ascertainment  of  truth,  reach  the  ends  of  substantial  jus- 
tice. 

These  views  are  sustained  by  a  very  large  number  of  adjudi- 
cations in.  the  courts  of  this  country,  some  of  which  are  cited 
in  the  margin.  [Authorities  omitted.]  In  several  of  those  cited 
the  whole  subject  was  very  fully  considered  in  all  its  aspects. 
"While  the  cases  are,  to  some  extent,  in  conflict,  we  are  satisfied 
that  the  rule  most  consistent  with  sound  reason,  and  sustained 
by  authority,  is  that  indicated  in  this  opinion. 

Counsel  for  the  plaintiff  in  error  calls  our  attention  to  the 
case  of  Wright  v.  Tatham,  5  Clark  &  E  670,  as  an  authority  for 
the  broad  proposition  that  non-professional  witnesses  cannot 
give  their  opinions  and  impression  concerning  the  state  of  a  per- 
son's mind,  even  in  connection  with  the  facts  within  their  per- 
sonal knowledge,  upon  which  such  opinion  is  based.  On  a  ques- 
tion of  the  competency  of  a  party  to  make  a  will,  certain  letters, 
w^ritten  to  that  party  by  third  persons,  who  had  died  before  they 
were  offered  as  evidence,  and  which  letters  were  found  many 
years  after  their  date  among  the  testator's  papers,  were  held, 
in  that  case,  not  to  be  admissible  without  proof  that  he  acted 
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on  them.  Whether  the  opinions  of  non-experts,  in  connection 
with  a  statement,  under  oath,  of  the  facts,  are  admi.ssible  upon 
an  inquiry  a^  to  the  insanity  of  an  individual,  was  not  involved 
or  determined  in  that  case.  On  the  contrary,  the  observations 
made  by  some  of  the  judges,  in  illustration  of  their  opinions 
upon  the  precise  point  in  jud<i:inent,  would  indicate  a  concur- 
rence in  the  general  views  we  have  expressed.  After  stating 
that  the  letters  were  offered  as  evidence  of  the  opinions  of  the 
writers,  Baron  Alderson  said:  "The  objection  of  their  admis- 
sibility is  that  this  opinion  is  not  upon  oath,  nor  is  it  possible 
for  the  opposite  party  to  test  by  cross-examination  the  founda- 
tion on  which  it  rests.  The  object  of  laying  such  testimony  be- 
fore the  jury  is  to  place  the  whole  life  and  conduct  of  the  testa- 
tor, if  possible,  before  them,  so  that  they  may  judge  of  his  ca- 
pacity ;  for  this  purpose  you  call  persons  who  have  known  him 
for  years,  who  have  seen  him  frequently,  who  have  conversed 
with  him  or  corresponded  with  him.  After  having  thus  ascer- 
tained their  means  of  knowledge,  the  question  is  put  generally 
as  to  their  opinion  of  his  capacity.  I  conceive  this  question 
really  means  to  involve  an  inquiry  as  to  the  effect  of  all  the 
acts  which  the  witnesses  have  seen  the  testator  do  for  a  long 
series  of  years,  and  the  manner  in  which  he  was,  during  that  per- 
iod, treated  by  those  with  whom  he  was  living  in  familiar 
intercourse.  This  is  not  properly  opinion,  like  that  of  experts; 
but  rather  a  compendious  mode  of  putting  one  instead  of  a  mul- 
titude of  question  to  the  witness  under  examination,  as  to  the 
acts  and  conduct  of  the  testator."  5  Clark  &  F,  720.  And 
Baron  Parke:  "These  letters  are  sufficiently  proved  to  have 
been  written  and  sent  to  the  house  of  the  deceased  by  persons 
now  dead,  and  they  indicate  the  opinion  of  the  writers  that  the 
alleged  testator  was  a  rational  person,  and  capable  of  doing 
acts  of  ordinary  business.  But  it  is  perfectly  clear  that,  in 
this  case,  an  opinion  not  given  upon  oath  in  a  judicial  inquiry 
between  parties  is  no  evidence ;  for  the  question  is,  not  what  the 
capacity  of  the  testator  was  reputed  to  be,  but  what  it  really 
was  in  point  of  fact ;  and,  though  the  opinion  of  a  witness  upon 
oath  as  to  that  fact  might  be  asked,  it  would  be  only  a  compemli- 
ous  mode  of  ascertaining  the  result  of  the  actual  obsei'vation 
of  the  witness,  from  acts  done,  as  to  the  habits  and  demeanor 
of  the  deceased."    Id.  735, 
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One  other  assignment  of  error  remains  to  be  considered.  It 
relates  to  the  admissions  of  the  statements  made  by  two  wit- 
nesses of  what  passed  between  each  other  on  the  occasion  of  their 
seeing  and  conversing  with  the  deceased,  within  an  hour  or  two 
before  he  shot  himself.  They  detailed  what  passed  between  them 
and  the  deceased,  describing  the  latter 's  appearance  and  condi- 
tion as  indicating,  in  their  judgment,  that  he  was  not  in  his 
right  mind.  As  he  left  the  presence  of  these  witnesses,  one  of 
them  remarked  to  the  other  that  ' '  Pitkin  is  not  himself ;  George 
looks  kind  of  crazy."  The  other,  in  response,  expressed  sub- 
stantially, though  in  different  language,  his  concurrence  in 
that  opinion.  To  the  admission  of  this  brief  conversation 
between  the  witnesses,  on  the  occasion  referred  to,  the 
defendant  objected,  but  the  objection  was  overruled,  and 
an  exception  taken.  We  do  not  think  there  was  in  this 
any  error  to  the  prejudice  of  the  substantial  rights  of  the 
company.  The  witnesses,  when  under  oath,  expressed  the  same 
opinion  as  to  the  condition  of  the  deceased.  What  passed  be- 
tween them  at  the  time  to  which  their  testimony  referred  was  a 
part  of  what  occurred  on  the  occasion  when  they  saw  the  de- 
ceased, and  may  well  have  been  repeated  to  the  jury,  as  show- 
ing that  their  opinion  as  to  the  mental  condition  of  the  deceased 
was  not  then  presently  formed,  but  was  one  formed  at  the  very 
moment  they  saw  him,  within  a  very  few  hours  before  his  death. 

Upon  the  whole  case  we  perceive  no  error  in  the  proceedings 
of  which  plaintiff  in  error  may  complain,  and  the  judgment  is 

AFFIRMED. 


Opinions  From,  Experts— Hypothetical  Questions* 

LOUISVILLE,  N.  A.  &  C.  R.  CO.  v.  WOOD. 
113  Ind.  544.     1887. 

Appeal  from  circuit  court,  Washington  country;  T.  S.  Col- 
lins, Judge. 

This  was  an  action  brought  by  Lizzie  Wood  against  the' Louis- 
ville, New  Albany  &  Chicago  Railroad  Company  for  injuries 


♦See  Sees.  1890-1,  Vol.  11,  Cyclopedia  of  Law. 
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caused  by  the  negligence  of  a  conductor  on  one  of  the  com- 
pany's trains.  The  plaintiff  recovered  judgment,  and  the  de- 
fendant appealed. 

Elliott,  J.  The  material  facts  stated  in  the  appellee's  com- 
plaint are  these :  On  the  twenty-first  day  of  October,  1882,  the 
appellee  purchased  a  ticket,  and  entered  one  of  the  appellant's 
passenger  trains.  The  ticket  entitled  her  to  a  passage  from 
Salem  to  Canipbcllsburg.  At  the  place  of  her  destination,  the 
appellant  failed  and  refused  to  stop  the  train  a  sufficient  length 
of  time  to  enable  her  to  leave  it;  but,  having  stopped  the  train, 
the  conductor  who  had  charge  thereof,  "before  the  plaintiff  had 
sufficient  time  to  get  safely  otf  the  cars,  and  while  the  plaintiff' 
was  standing  on  the  platform  of  the  cars,  which  point  she  had 
reached  while  the  train  was  not  in  motion,  signaled  the  train  so 
soon  as  she  (the  plaintiff")  had  reached  the  platform,  to  move 
on.  The  engineer  did  obey  the  signal  and  did  start  the  train 
in  motion  before  the  plaintiff'  could  get  off",  and  while  she  was 
standing  on  the  platform.  After  the  engineer  had  started  the 
train,  the  conductor  wilfully,  carelessly,  and  improperly  seized 
her,  and,  without  any  fault  or  negligence  on  her  part  whatever, 
wrenched  her  off*  the  steps,  and  jerked  her  to  the  ground,"  caus- 
ing her  to  sustain  ver>'  great  bodily  injury. 

We  cannot  perceive  the  slightest  ground  for  the  contention  of 
counsel  that  the  complaint  is  bad.  The  carrier  clearly  violated 
a  legal  duty  in.  not  stopping  the  train  a  sufficient  length  of  time 
to  permit  the  appellee  to  alight  in  safety.  Railroad  Co.  v.  Buck, 
96  Ind.  346,  Railroad  Co.  v.  Carper,  (May  Term)  14  N.  E.  352. 
The  conductor  in  jerking  the  appellee  from  the  train,  was  guilty 
of  a  tort  while  engaged  in  the  line  of  his  duty,  and  the  appellant 
is  unquestionably  liable  for  such  a  tort.  This  liability  exists 
even  though  the  tort  was  a  negligent,  and  not  a  willful,  one.  Rail- 
road Co.  V.  Jackson,  81  Ind.  19 ;  Railroad  Co.  v.  Kelly,  82  Ind. 
371;  Railway  Co.  v.  Savage,  110  Ind.  156,  9  N  .E.  85;  Railroad 
Co.  V.  Carper,  supra,  and  cases  cited.  Counsel  say:  "There 
is  no  averment  that  the  plaintiff'  was  invited  or  directed  to  alight 
at  the  point  she  did.  so  as  to  bring  the  case  within  Railway 
Co.  V.  Farrell,  31  Ind.  408."  The  halting  of  the  train  at  the 
station  to  which  the  appellant  undertook  to  carry  the  appellee 
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was  an  implied  invitation  to  alight;  so  that,  even  if  the  com- 
plaint proceeded  on  the  theory  that  it  is  assumed  by  counsel  it 
does,  it  would  be  good.  The  theory,  however,  on  which  it  does 
proceed  is  that  the  conductor  in  charge  of  the  train  heedlessly 
and  wixjngfully  pulled  the  appellee  from  it  while  it  was  in  mo- 
tion. The  cases  we  have  cited  show  beyond  all  controversy  that 
the  conductor  in  the  management  of  the  train,  and  in  caring  for 
passengers  in  entering  and  alighting  from  the  train,  is  the  repre- 
sentative of  the  company  in  whose  service  he  is  engaged,  so  that 
the  complaint  is  good  on  the  theory  on  which  it  does  proceed. 
Undoubtedly,  there  must  be,  as  counsel  assert,  a  connection  be- 
tween the  negligence  and  the  injury  (Pennsylvania  Co.  v.  Hen- 
sil,  70  Ind.  569 ;  Railway  Co.  v.  Com,  104  Ind.  64,  3  N.  E.  636)  ; 
but  we  think  it  too  clear  to  require  discussion  that  the  com- 
plaint does  show  that  the  tort  of  the  conductor  caused  the  appel- 
lee's injury. 

It  is  said  by  counsel:  "While  the  carrier  is  responsible  for 
negligence  willfully  or  carelessly  inflicted  upon  passengers  by 
servants  employed  in  the  performance  of  duties  within  the  gen- 
eral scope  of  their  employment,  the  question  in  such  cases  is 
whether  the  servant,  when  he  inflicted  the  injury,  was  acting 
within  the  line  of  his  employment;  not  whether  the  particular 
act  was  authorized  or  not.  Railroad  Co.  v.  Kelly,  92  Ind.  371." 
We  fully  assent  to  the  rule  as  counsel  state  it,  but  we  cannot 
agree  that  they  give  it  a  correct  application.  We  have  already 
shown  that  the  conductor's  act  was  within  the  scope  of  his  em- 
ployment, so  that  the  rule  which  counsel  invoke  is  decisively 
against  them.  It  is  also  said  by  counsel  that  "the  case  of  Rail- 
road Co.  V.  Jackson,  81  Ind.  20,  in  its  dictum,  goes  too  far;"  but 
counsel  are  in  error,  for  that  case  states  the  rule  as  counsel  con- 
cede it,  and  is  abundantly  supported  by  authority.  Railway 
Co.  V.  Savage,  supra. 

It  Is  further  contended  that,  as  the  complaint  does  not  directly 
allege  that  the  conductor  was  acting  within  the  scope  of  his 
employment,  the  complaint  is  bad,  and  we  are  referred  to  the  case 
of  Ilelfrich  v.  Williams,  84  Ind.  533.  The  plain  answer  to  this 
is  that  the  facts  stated  do  show  that  the  conductor  was  acting 
within  the  line  of  his  duty  when  he  pulled  the  passenger  from 
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the  train,  instead  of  affording  lier  an  opportunity  to  safely 
alight,  as  it  was  his  duty  to  do. 

The  morning  after  the  injury  occurred,  Dr.  Rife  was  called 
to  give  the  appellee  medical  attention,  and  he  testified  that  she 
told  him  "what  her  trouble  was."  This  testimony  was  compe- 
tent. In  order  to  enable  a  physician  to  intelligently  prascribe 
or  advise,  he  must  be  informed  of  the  pains  suffered  by  his  pa- 
tient, and  where  they  are  located.  To  this  effect  the  authorities 
uniformly  go.  Turnpike  Co,  v.  Andrews,  102  Ind.  138,  1  N.  E. 
364,  and  cases  cited;  Railroad  Co.  v.  Newell,  104  Ind.  264,  3  N. 
E.  836,  and  cases  cited;  Railway  Co.  v.  Falvey,  104  Ind.  409,  3 
N.  E.  389,  and  4  N.  E.  908.  All  that  the  appeUee  testified  that 
she  told  her  physician  was  what  her  pains  were,  and  in  what  part 
of  her  body  they  were  located.  Counsel  are  mistaken  in  as- 
serting that  Dr.  Rife  was  not  called  as  a  physician,  for  he  was 
called  in  that  capacity,  and  in  that  capacity  prescribed  for  the 
appellee. 

The  appellee,  while  on  the  witness  stand  giving  testimony, 
was  allowed  to  remove  a  shawl  from  her  feet,  and  exhibit  them 
to  the  jury.  There  wfus  no  error  in  permitting  thLs  to  be  done. 
The  text  writers  and  the  decisions  all  agree  that  such  an  exhibi- 
tion is  not  improper.  Dr.  Wharton  says:  "Injury  to  the  per- 
son may  also  be  proved  by  inspection.  Thus,  in  an  action  to  re- 
cover damages  for  an  injury  to  a  limb,  the  injured  limb  may  be 
exhibited  on  trial."  Whart.  Cr.  Ev.  §  312.  Mr.  Best,  speaking 
of  this  species  of  evidence,  denominates  it  "real  evidence,"  and 
says:  "Immediate  evidence  is  where  the  thing  which  is  the 
source  of  the  evidence  is  present  to  the  senses  of  the  tribunal. 
This  is  of  all  proof  the  most  satisfactory  and  convincing."  1 
Best,  Ev.  (Morgan's  Ed.)  307.  The  old  writers  often  speak  of 
such  evidence,  and  in  Hale,  P.  C.  633,  a  notable  instance  is  given 
of  its  force.  Mr.  Taylor  collects  a  number  of  cases,  affirms  that 
the  species  of  evidence  here  under  discussion  is  always  compe- 
tent, and  assigns  to  it  the  highest  rank.  I  Tayl.  Ev.  §  512. 
An  American  author,  discussing  the  subject,  says:  "The  in- 
jured member  may  be  exhibited  to  the  jury."  Abb.  Tr,  Ev.  599. 
In  a  recent  article  by  Judge  Thompson,  entitled  "Trial  by  In- 
spection," many  cases  are  collected,  all  holding  that  exhibitions 
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of  persons  or  things  are  proper.  25  Cent.  Law  J.  3.  Henry 
Wade  Rogers,  in  an  article  entitled  ''Profert  of  the  Person," 
also  discusses  the  subject,  and  collects  many  authorities,  all  agree- 
ing that  exhibitions  of  injuries  are  not  improper.  15  Cent. 
Law  J.  2.  Cases  on  the  general  subject  are  also  collected  in 
Thurman  v.  Bertram,  20  Alb.  Law  J.  151.  In  Osborne  v.  City, 
32  Fed.  36,  it  was  held  not  eri-or  for  a  surgeon  to  thrust  a  pin 
into  the  side  of  a  person,  alleged  to  be  paralyzed,  in  the  pres- 
ence of  the  jury.  Without  further  comment,  we  refer  to  other 
cases  which  are  directly  in  point;  Schroeder  v.  Railroad  Co., 
47  Iowa,  375;  Mulhado  v.  Railroad  Co.,  30  N.  Y.  370,  and  note; 
State  V.  Wieners,  66  Mo.  29.  The  principle  has  been  asserted 
in  many  cases  by  this  court.  Car.  Co.  v.  Parker,  100  Ind.  181 ; 
Story  V.  State,  99  Ind.  413;  McDonel  v.  State,  90  Ind.  320; 
Short  V.  State,  62  Ind.  376 ;  Beavers  v.  State,  58  Ind.  530.  Coun- 
sel for  the  appellant,  although  they  argue  the  question  at  length, 
cite  only  a  single  case,  that  of  Ihinger  v.  State,  53  Ind.  251 ;  but, 
as  shown  in  Car  Co.  v.  Parker,  supra,  that  case  is  not  in  point, 
for  the  reason  that  the  only  question  decided  arose  upon  an  in- 
struction. More  nearly  in  point  are  the  cases  of  Robinius  v. 
State,  63  Ind.  235 ;  Swigart  v.  State,  64  Ind.  598 ;  and  Bird  v. 
State,  104  Ind.  384,  3  N.  E.  827,— but  these  cases  form  an  ex- 
ception to  the  general  rule.  In  tho.se  cases,  the  question  was 
whether  the  personal  appearance  of  a  party  could  be  considered 
by  a  jury  in  determining  a  person's  age,  and  it  was  held  that  it 
could  not.  These  cases  have  been  vigorously  assailed  by  many 
writers  and  courts;  but  we  do  not  feel  it  necessaiy  to  depart 
from  them,  for  we  think  they  are  distinguishable  from  our  other 
cases,  as  well  as  from  the  present  case.  As  said  of  Robinius  v. 
State,  in  one  of  our  former  cases:  "There  is  a  distinction  be- 
tween such  a  case  and  the  present,  for,  where  age  is  the  mater- 
ial question,  as  it  was  in  the  case  cited,  the  decision  upon  in- 
spection really  determines  the  whole  question ;  while,  in  such  a 
case  as  the  present,  the  inspection  of  the  wounded  member  simply 
illustrates  and  makes  clear  the  testimony  of  the  party,  and  as- 
sists in  determining  the  character  of  one  of  the  facts  in  the 
case."  Car  Co.  v.  Parker,  supra.  To  what  was  there  said  we 
may  add  that  here  the  exhibition  of  the  injured  member  affects 
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only  the  extent  and  character  of  the  injury,  which  is  only  a 
single  fact  in  the  case;  whih%  in  a  case  where  the  decision  de- 
pends upon  the  age  of  a  party,  the  opinion  of  the  jury  upon 
inspection  conclusively  settles  the  whole  question,  thus  effect- 
ually depriving  the  party  aggrieved  of  the  benefit  of  an  appeal. 
But,  in  a  case  like  this,  the  inspection  of  the  injured  part  set- 
tles nothing  more  than  the  extent  and  character  of  the  injury,  if, 
indeed,  it  can  be  justly  said  to  settle  so  much.  At  most,  then, 
an  inspection  of  an  injured  limb  does  no  more  than  supply  evi- 
dence upon  a  single  fact,  and  it  does  not  deprive  the  party  of 
any  substantial  right  on  appeal;  for  it  is  conclusively  settled 
that  the  appellate  court  will  not  w^eigh  the  evidence  in  any  case 
where  there  Ls  a  conflict.  It  is  obvious,  therefore,  that  the  case 
under  discussion  is  very  different  from  one  in  which  age  decis- 
ively determines  the  whole  controversy.  It  is  evident  that  the 
learned  counsel  have  expended  much  labor  on  this  point,  and, 
as  they  cite  only  the  single  case  we  have  referred  to,  we  may  well 
infer  that  there  are  no  others  that  lend  any  support  to  their  posi- 
tion. We  have  ourselves  given  the  subject  very  careful  study, 
and  our  search  has  not  revealed  a  solitary  authority  that  op- 
poses, directly  or  indirectly,  the  doctrine  that  it  is  competent 
to  exhibit  an  injured  limb  to  the  jury.  It  certainly  has  always 
been  the  practice,  as  Mr.  Chitty  says,  to  exhibit  models,  arti- 
cles of  apparel,  or  other  chattels;  and  the  case  before  us  is  the 
same  in  principle. 

Miss  Drumond  testified  that  she  was  acquainted  with  the  ap- 
pellee; described  her  personal  appearance  and  physical  condi- 
tion previous  to  her  injury.  She  also  described  the  appellee's 
condition  immediately  after  the  accident,  and  for  a  few  days 
afterwards.  After  she  had  testified  to  these  facts,  she  stated 
that  she  saw"  the  appellee  a  month  afterwards;  that  she  (the 
appellee)  had  grown  woi-se,  and  the  witness  described  her  con- 
dition as  it  then  existed.  If  this  ease  was  one  requiring  a  non- 
expert witness  to  state  facts  before  expressing  an  opinion,  we 
should  have  no  hesitation  in  holding  that  the  facts  stated  were 
sufficient  to  entitle  the  witness  to  express  an  opinion.  But  we 
do  not  understand  that  upon  such  a  question  a  knowledge 
of  facts  is  required  to  be  stated  in  advance,  or  that  the  witness 
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must  be  an  expert.  Turnpike  Co.  v.  Andrew.s,  supra.  In  Hardy 
V.  Merrill,  56  N.  H.  227,  a  very  learned  opinion  was  delivered, 
in  which  very  many  decisions  of  the  English  and  American 
courts  w^ere  cited ;  and  it  was  said,  among  other  things,  that  * '  all 
concede  the  admissibility  of  the  opinions  of  non-professional 
men  upon  a  great  variety  of  unscientific  questions  arising  every 
day,  and  in  every  judicial  inquiry.  There  are  questions  of  iden- 
tity, handwriting,  quantity,  value,  weight,  measure,  time,  dis- 
tance, velocity,  form,  size,  age,  strength,  heat,  cold,  sickness,  and 
health."  Dr.  Wharton  lays  down  a  like  rule,  and  cites  many  au- 
thorities. 1  Whart.  Ev.  §  513.  Other  text  writers  assert  the 
same  rule.  Rog.  Exp.  Test.  §  3;  Lawson  Exp.  Ev,  470.  Coun- 
sel cite  upon  this  point  two  cases.  The  first  of  these  (Com.  v. 
Sturtivant,  117  Mass.  122)  bears  upon  the  question  here  under 
discussion,  inasmuch  as  it  decides  that,  (1)  where  the  trial  court 
adjudges  that  a  witness  is  qualified  to  give  an  opinion,  the  ap- 
pellate court  cannot  review  the  decision;  (2)  that  it  is  compe- 
tent for  a  witness  to  give  an  opinion  as  to  the  health  of  a  party ; 
and  (3)  that  it  is  not  improper  to  call  upon  him  to  describe 
specifically  the  matter  of  which  he  speaks.  In  discussing  the 
second  of  these  propasitions,  the  court,  after  stating  the  general 
rule  that  non-expert  witnesses  may  express  opinions  in  many 
cases,  says :  "  It  is  competent  for  a  witness  to  testify  to  the  cour 
dition  of  health  of  a  person ;  that  he  is  ill  or  disabled,  or  has  a 
fever,  or  is  destitute,  or  in  need  of  relief.  Parker  v.  Steamboat 
Co.,  109  Mass.  449;  Wilkinson  v.  Moseley,  30  Ala.  562;  Barker 
V.  Coleman,  35  Ala.  221;  Autauga  Co.  v.  Davis,  32  Ala.  703." 
As  we  read  the  case  cited,  it  lends  counsel  no  support  whatever, 
but,  on  the  contrary,  is  strongly  against  them.  The  court  fully 
adopts  the  view  expressed  in  Steamboat  v.  Logan,  18  Ohio,  378, 
that,  "it  is  not  true,  as  a  legal  proposition,  that  no  one  but  an 
expert  can  give  an  opinion  to  a  jury."  The  second  of  the  cases 
cited  (Reid  v.  Insurance  Co.,  58  Mo.  425)  is  not  well  considered, 
as  there  is  neither  argument  nor  authority  adduced.  The  wit- 
ness in  that  case  was  asked  as  to  whether  the  assured  was  in 
good  health,  and  the  court  simply  held  that  the  question  was 
incompetent;  saying  that  "the  question  involved  a  mere  con- 
clusion, and  was  objectionable."    This  is  not  the  law,  for  every 
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answer  of  a  witness  to  such  a  qiiastion  is  necessarily  a  conclu- 
sion, and  yet,  as  we  have  seen,  it  is  well  settled  that  such  a  con- 
clusion Is  c()nii)t'tent.  Tunipiko  Co.  v.  Andrews.  It  is  said, 
however,  that  the  evidence  should  have  been  excluded,  because  it 
permitted  the  witnei^s  to  institute  a  comparison.  There  is  no 
strength  in  this  pasition.  The  testimony  of  the  witness  wa.s 
directed  to  the  condition  of  the  appellee  a  month  subsequent  to 
her  injury,  and,  after  fully  describinc:  it,  the  witness  said  that 
it  was  worse  tluui  it  was  immediately  after  the  accident.  In 
determining  whether  an  injured  pei*son  is  growing  better  or 
worse,  a  non-expert  witness  must  neeessaril}'  express  an  opin- 
ion, for,  as  the  cases  we  have  cited  hold,  the  fact  is  one  that  can- 
not be  described  by  any  other  than  an  expert  witness.  Any  wit- 
ness of  ordinary  intelligence  may  be  able  to  state  that  a  sick 
or  wounded  person  has  grovm  worse,  or  has  improved,  without 
being  able  to  give  an  accurate  description  of  his  condition,  and 
this  brings  the  ease  fully  within  the  authorities.  Undoubtedly, 
the  facts  on  which  the  conclusion  rests  may  be  asked  for  on 
cross-examination ;  but  the  opinion  is  not  incompetent  merely 
because  the  witness  cannot  adequately  .state  the  grounds  on  which 
it  rests,  although  the  failure  to  do  so  may,  perhaps,  weaken  its 
probative  force.  But  in  this  case  the  facts  were  as  fully  stated 
as  any  non-expert  could  possibly  state  them;  so  that,  even  if  we 
were  wrong  in  relying  on  the  authorities  we  have  cited,  the  ap- 
pellant cannot  prevail,  for  the  case  is  fully  within  the  rule  that, 
where  a  non-expert  witness  states  facts  on  which  his  opinion  is 
based,  the  opinion  is  competent. 

One  of  the  medical  witnesses  who  had  seen  and  examined  the 
appellee,  and  who  had  described  her  condition,  was  asked : 
' '  What,  in  your  opinion  as  a  medical  expert,  produced  the  symp- 
toms you  saw  in  her  case?"  There  was  no  error  in  pennitting 
this  question  to  be  asked  and  answered.  Railway  Co.  v.  Falvey, 
104  Ind.  409,  3  N.  E.  389,  and  4  N.  E.  908,  and  authorities  cited. 
Railway  Co.  v.  Savage,  supra.  If  it  were  conceded  that  Van 
Deusen  v.  Newcomer,  40  Mich.  120,  does  decide  what  the  appel- 
lant claims,  and  that  it  is  sound,  it  would  not  avail  the  appel- 
lant, for  here  the  medical  expert  did  detail  the  facts  \\nthin  his 
Imowledge  to  the  jur}\     Haggerty  v.  Brooklyn,  61  X.  Y.  624. 
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cited  by  appellant,  simply  decides  that  it  was  not  competent  to 
ask  a  non-expert  witness  "if  the  conductor  did  all  in  his  power 
to  avoid  an  accident." 

A  long  hypothetical  question  was  ashed  Dr.  C.  W.  Murphy, 
and  it  is  objected  that  it  did  not  embrace  all  the  evidence  in  the 
case.  It  is  settled  beyond  controversy  that  a  party  who  pro- 
pounds an  hypothetical  question  may  assume  such  facts  within 
the  range  of  the  evidence  as  he  believes  the  evidence  tends  to 
establish.  Railway  Co.  v.  Falvey,  104  Ind.  412,  3  N.  E.  389,  and 
4  N.  E.  908,  and  authorities  cited;  Goodwin  v.  State,  96  Ind.  550, 
and  authorities  cited;  Elliott  v.  Uussell,  92  Ind.  526;  Guetig  v. 
State,  66  Ind.  94.  Mr.  Rogers,  in  discussing  this  question,  says : 
"If  framed  on  the  assumption  of  certain  facts,  counsel  may  as- 
sume the  facts  in  accordance  with  his  theory  of  them;  it  not  be- 
ing essential  that  he  should  state  the  facts  as  they  actually  ex- 
ist." Exp.  Test.  39.  Another  author  says:  "It  is  the  privilege 
of  counsel  in  such  cases  to  assume,  with  the  limits  of  the  evidence, 
any  state  of  facts  which  he  claims  the  evidetice  justifies,  and 
have  the  opinion  of  the  expert  upon  the  facts  assumed."  Law- 
son,  Exp.  Ev.  153.  Counsel  say:  "The  hypothesis  should  in- 
clude the  substance  of  all  the  evidence."  In  support  of  this  prop- 
osition, they  refer  us  to  Com.  v.  Rogers,  7  Mete.  (Mass.)  500, 
and  People  v.  Lake,  12  N.  Y.  362.  Neither  of  these  cases  sup- 
ports the  proposition.  The  New  York  cases  are  fully  and  strongly 
against  the  doctrine  of  counsel.  Stearns  v.  Field,  90  N.  Y.  640; 
Mercer  v.  Vose,  67  N.  Y.  56;  Harnett  v.  Garvey,  66  N.  Y.  641. 
It  is  evident  that  the  p^'oposition  cannot  be  sound.  If  it  he 
regarded  as  correct,  then,  in  every  case,  the  court  must  deter- 
mine what  facts  were  or  were  not  proved,  and  this  ivotdd  be  an 
usurpation  of  the  f mictions  of  the  jury.  If,  as  happens  in  most 
cases,  the  evidence  is  conflicting,  then,  if  counsel  are  right,  the 
assumption  must  of  necessity  contain  contradictory  statements. 
These  reasons  are  in  themselves  enough  to  condemn  the  proposi- 
tion of  counsel,  even  in  the  absence  of  authority;  but  all  the  au- 
thorities are  against  them,  so  that  the  overthroiv  of  their  posi- 
tion is  decisive  and  complete. 

Dr.  Neal,  a  medical  expert,  was  permitted  to  testify  that  the 
irritation  of  the  mouth  of  the  urethra  produced  the  contracted 


LOUISVILLE,  N.  A.  &  C.  R.  CO.  v.  WOOD.  365 

condition  of  the  appellee's  legs.  What  we  have  said  in  con^sid- 
ering  the  te.stiniony  of  another  medical  vvitnes.s  disposes  of  this 
point.  It  is.  however,  sard  that  the  question  which  drew  out 
the  testimony  was  leading.  If  it  were  granted  that  the  question 
was  leading,  it  would  not  entitle  the  appellant  to  a  reversal.  It 
is  generally  held  that  permitting  a  leading  question  to  be  asked 
will  not  be  sufficient  cause  for  reversal,  although  some  of  the 
eases  hold  that,  where  there  is  a  clear  abase  of  discretion,  the  rule 
is  otherwise.  We  need  not  decide  which  line  of  cases  "hath  the 
better  reason ; "  it  Is  enough  for  us  to  decide,  as  we  do,  that 
there  was  no  such  abuse  of  discretion  as  would  require  a  re- 
versal, even  if  we  accepted  the  latter  line  of  cases  as  correctly  ex- 
pressing the  rule. 

Counsel  say:  "The  twelfth  and  thirteenth  causes  assigned 
in  the  motion  for  a  new  trial  w^ere  intended  to  bring  before  the 
jury  the  accepted  views  of  medical  writers  and  practitioners  as 
to  what  was  commonly  understood  by  and  known  to  the  medical 
profession,  that  the  condition  of  the  lower  limbs  of  the  plain- 
tiff is  frequently  produced  by  uterine  trouble.  If  this  was  the 
fact,  the  defendant  had  a  clear  right  to  have  it  in  proof  before 
the  jury.  If  it  was  an  unusual  fact,  it  would  have  made  against 
the  defendant ;  but  if  it  were  usual,  and  was  coimnonly  under- 
stood by  medical  authors  and  practitioners,  it  would  have  much 
weight  in  favor  of  the  defendant.  There  can  be  no  just  reason 
assigned  for  excluding  evidence  as  to  what  is  commonly  under- 
stood and  known  by  the  medical  profession  in  that  regard."  We 
have  copied  all  that  is  said  by  counsel  upon  this  subject,  and 
we  are  by  no  means  convinced  that  the  trial  court  erred.  If 
the  question  had  arisen  on  cross-examination,  a  different  rule 
would  perhaps  obtain :  but  the  witness  was  introduced  by  appel- 
lant and  his  opinion  elicited.  The  qualification  of  the  witness 
was  thus  asserted,  and  it  was  not  necessary  for  the  appellant  to  ^ 
go  further  than  to  show  the  knowledge  and  experience  of  the 
witness,  while,  on  cross-examination,  it  would  perhaps  have 
been  proper  to  test  his  knowledge  and  experience  by  a  proper  ex- 
amination. If  a  witne.ss  should  be  penuitted  to  state  what  "is 
commonly  understood  by  the  medical  profession,"  a  never-end- 
ing investigation  would  be  opened,  and  a  collateral  matter  pre- 
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sented  that  would,  as  the  evidence  before  us  niake^  apparent, 
lead  to  an  almost  endless  conflict  of  opinion.  There  would  be, 
at  best,  an  intangible  conflict  of  opinion,  without  any  authori- 
tative method  of  settling  it.  If  the  defendant  were  permitted  to 
ask  such  a  question,  then  the  plaintiff:"  would  be  entitled  to  meet 
it,  so  that  the  contest  would  fall  upon  the  vague  and  imeertain 
subject  of  what  professional  men  "commonly  understood." 
What  men  commonly  understand  can  be  determined  only  by  an 
inquiry  into  their  mental  processes,  and  such  an  inquiry  ought 
not  to  be  allowed  upon  a  purely  collateral  question.  A  matter 
so  vague  and  so  intangible  ought  not  to  be  made  the  subject  of 
inquiry,  unless  it  is  directly  in  issue,  as  motive,  intention,  or 
the  like. 

Appellee's  counsel  asked  on  the  cross-examination  of  Dr. 
Painter,  one  of  the  expert  witnesses  introduced  by  appellant, 
this  question:  "Suppose  she  received  a  shock  upon  her  feet 
going  a  distance  of  four  or  five  feet  outward  and  some  three 
feet  downward,  as  much  as  two  years  and  six  months  ago,  how 
far  would  such  a  shock  account  for  her  present  condition?" 
We  have  no  doubt,  although  the  question  is  somewhat  confused, 
that  the  ruling  of  the  trial  court  was  right.  The  witness  testi- 
fied, in  his  evidence  in  chief,  that  he  had  examined  the  appel- 
lee, described  her  condition,  and  gave  his  opinion  upon  various 
phases  of  her  case.  It  was  therefore  competent  for  the  appellee 
to  ask  him  for  his  opinion,  not  only  for  the  purpose  of  testing  his 
ability  as  an  expert,  but  also  for  the  purpose  of  placing  the  opin- 
ion before  the  jury  as  sustaining  her  theory.  Railway  Co.  v. 
Falvey,  s^ipra,  and  cases  cited;  Kog.  Exp.  Test.  50.  It  is  a  mis- 
take to  suppose  that  when  counsel,  in  the  examination  in  chief, 
open  on  a  general  subject,  that  the  line  of  examination  adopted 
must  be  followed  by  cro.ss-examining  coun.sel ;  on  the  contrary,  it 
is  well  settled  that,  where  the  direct  examination,  opens  on  a 
general  subject,  the  cross-examination  may  go  into  any  and  all 
phasas  of  that  subject.  De  Haven  v.  De  Haven,  77  Ind.  236; 
Vogel  V.  Harris  (December  8,  1887),  14  N.  E.  385.  On  a  cross- 
examination,  counsel  may  direct  and  separate,  or  unite  and 
join,  the  facts  involved  in  the  general  subject.  The  only  re- 
striction upon  the  right  of  cross-examination,  so  far  as  affects 
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the  question  as  it  is  here  presented,  is  that  it  must  be  confined 
to  the  subject-matter  of  the  examination  in  chief.  As  decided 
in  Iligham  v.  Vanosdol,  101  Ind.  1G2,  a  dLstinct  and  independent 
subject  cannot  be  introduced  on  cross-examination,  but  the  cross- 
examination  may  ^'o  to  all  matters  involved  in  the  subject  em- 
braced in  the  examination  in  chief. 

It  is  said  by  counsel  that  "the  eif^hteenth  cause  for  a  new 
trial  raised  the  question  whether  Dr.  E.  P.  Easly  could  answer 
certain  questions  from  his  opinions  derived  from  medical  books." 
We  do  not  think  that  the  record  presents  the  question  just  as 
counsel  state  it.  The  witness  was  asked:  "What  effect  would 
her  (the  plaintiff)  living  with  a  man  who  was  a  paralytic  have 
upon  her;  how  and  in  what  way  would  it  affect  her?"  To  this 
he  answered :  "I  can 't  say  what  effect  it  would  have  upon  her. 
I  could  recite  the  reported  ca,ses.  We  know  that  persons  have 
become  paralytics  simply  by  waiting  on  a  paralytic."  We  in- 
cline to  the  opinion  that  it  would  not,  in  any  event,  be  proper  to 
recite  special  cases  reported  in  medical  books;  but,  however  this 
may  be,  no  offer  of  evidence  was  made,  and  no  question  is  pre- 
sented which  will  avail  the  appellant.  In  this  instance,  we  may 
observe,  the  witness  was  permitted  to  give  his  opinion  derived 
from  the  books,  and  the  only  effect  of  the  ruling  was  to  deny 
the  right  to  give  special  cases  reported  in  the  works  of  medical 
writers.     Lawson,  Exp.  Ev.  169,  and  cases  cited.     *     *     * 

Dr.  Neal  was  asked  "whether  the  condition  of  the  womb  in 
which  you  found  it  day  before  yesterday  will  account  for  the 
condition  of  the  spine  and  its  tenderness,  as  well  as  the  drawn 
limbs,  and  all  the  conditions  now."  The  objection  to  this  ques- 
tion is  that  the  witness  had  not  stated  the  facts  to  the  jury.  We 
think  it  only  necessary  to  say,  on  this  point,  that  counsel's  posi- 
tion rests  on  an  erroneous  assumption.  We  think  the  facts  rele- 
vant to  the  opinion  were  fully  in  evidence.  Indeed,  the  ques- 
tion itself  directs  the  attention  of  the  witness  to  a  fact  that  must 
have  come  under  his  ouii  observation,  and,  of  necessity,  in- 
volved in  the  matter  on  which  his  opinion  was  asked.     *     *     ♦ 

There  is  evidence  very  satisfactorily  proving  that  prior  to  the 
accident  Mrs.  Woods  was  a  strong  and  healthy  woman  about  40 
vc^r^  of  age.     It  is  further  shown  that  her  husband  was  a  par- 
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ah^tic,  and  that  she  did  the  household  work  of  a  woman,  and  the 
work  of  a  man  in  managing  the  business  affairs  of  a  farm.  The 
evidence  also  shows  that  prior  to  the  accident  she  did  a  farm- 
er's hard  work;  such  as  hauling  wood,  making  hay,  and  the  like. 
Since  the  accident  she  has  been  physically  almost  helpless,  and  is 
unable  to  do  any  work.  Her  injuries  are  of  a  permanent  nature, 
and,  from  the  evidence,  the  fair  inference  is  that  she  will  prob- 
ably grow  worse.  She  has  suffered  much,  and,  it  is  reasonably 
certain,  w^ll  suffer  more  as  the  years  go  by.  Her  vision  is  af- 
fected, her  hands  and  legs  are  partially,  if  not  totally  paralyzed, 
and  there  is  some  curvature  of  the  spine.  It  is  very  apparent, 
therefore,  that  there  is  evidence  fully  w^arranting  the  inference 
that  the  appellee  is  a  physical  wreck,  and,  indeed,  the  evidence 
fairly  jiistifies  the  inference  that  her  mental  powers  are  seri- 
ously impaired.  We  cannot,  under  the  circumstances,  declare 
that  the  damages  are  the  rasult  of  passion,  prejudice,  or  corrup- 
tion, and  it  is  only  where  this  can  be  justly  asserted  that  a  ver- 
dict can  be  set  aside.  Hoagland  v.  Moore,  2  Blackf .  167 ;  Guard 
V.  Risk,  11  Ind.  156 ;  Yater  v.  MuUen,  23  Ind.  562 ;  Alexander  v. 
Thomas,  25  Ind.  268 ;  Reeves  v.  State,  37  Ind.  441 ;  Railway  Co. 
V.  Collarn,  73  Ind.  261 ;  Railway  Co.  v.  Fix,  88  Ind.  381 ;  Car 
Co.  V.  Parker,  100  Ind.  181 ;  Turnpike  Co.  v.  Andrews,  102  Ind. 
138,  1  N.  E.  364;  Railway  Co.  v.  Falvey,  supra;  Railroad  Co.  v. 
Holland,  18  111.  App.  418;  Groves  v.  Rochester,  39  Hun.  5;  Os- 
borne V.  City,  32  Fed.  36. 

It  is  alleged  as  a  cause  for  a  new  trial  that  some  of  the  jurors 
were  guilty  of  misconduct.  The  evidence  upon  this  point  very 
fully  and  satisfactorily  supports  the  finding  of  the  court,  and  we 
cannot  interfere.  It  has  long  been  the  rule  in  this,  as  in  other 
appellate  courts,  that,  where  a  question  of  fact  is  decided  by 
the  trial  court,  it  will  not  be  disturbed  if  there  is  evidence  fairly 
sustaining  it.  Pedigo  v.  Grimes  (May  term)  13  N.  E.  700,  and 
authorities  cited. 

We  have  thus,  with  patience  and  care,  examined  all  the  ques- 
tions properly  saved,  and,  as  we  are  not  able  to  find  any  error, 

we  must   4PPIRM  THE  JUDGMENT. 
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CITY  OF  BLOOMINGTON  v.  SIIROCK. 

110  III.  219.     1884. 

Appeal  from  appellate  court,  Third  district. 

ScHOLFiELD,  J.  This  was  an  action  on  the  case  for  negligence, 
by  appellee  against  appellant.  Appellee,  a  married  woman, 
was  violently  thrown  down  while  walking  along  a  sidewalk  ad- 
jacent to  one  of  appellant's  streets,  by  reason  of  a  defect  in  the 
sidewalk,  and  thereby  received  injuries  which  she  claimed  re- 
sulted in  causing  her  to  have  an  abortion.  It  was  contended  by 
appellant  upon  the  trial  that  she  was  guilty  of  such  contribu- 
tory negligence  as  to  bar  her  right  to  recover,  in  omitting  proper 
care  and  caution  to  avoid  the  abortion;  and  this  was  the  most 
important  question  upon  the  trial,  although  there  were  other 
questions  of  minor  consideration  contested. 

Dr.  Luce  was  called  and  examined  as  a  witness  on  behalf  of 
appellant,  as  an  expert,  and  gave  evidence  tending  to  prove  that 
appellee  was  guilty  of  negligence  in  the  respect  contended  by 
appellant.  He  quoted  from  and  made  reference  to  no  book, 
but  upon  his  cross-examination  counsel  for  appellee  inquired  of 
him  whether  he  w^as  acquainted  with  "Playfair"  and  "Bed- 
ford" (treatises  on  midwifery),  and,  upon  his  responding  in  the 
affirmative,  and  that  they  were  standard  authorities  on  ques- 
tions of  this  character,  counsel  proceeded  to  read  at  length  from 
each  of  these  authors,  consecutively,  and  then  inquired  of  the 
witness  whether  he  agreed  with  the  authors  as  to  the  parts  so 
read.  This  was  objected  to  by  the  counsel  for  appellant,  but  al- 
lowed by  the  court,  and  the  witness  was  required  to  answer. 

The  weight  of  current  authority  is  decidedly  against  the  ad- 
mission of  scientific  books  in  evidence  before  a  jury%  although  in 
some  states  they  are  admissible.  1  Greenl.  Ev.  §  440,  and  note : 
Whart.  Ev.  §  665;  Rog.  Exp.  Test.  §§  168,  169,  et  scq.,  and 
cases  cited  in  notes.  And  the  weight  of  current  authority  is, 
also,  against  allowing  such  treatises  to  be  read  from,  to  contra- 
dict an  expert,  generally.  See  authorities  supra,  and  Com.  v. 
Sturtevant,  117  Mass.  122;  Davis  v.  State,  38  Md.  15;  State  v. 
O'Brien,  7  R.  I.  336.  Where,  however,  an  expert  assumes  to 
base  his  opinion  upon  the  work  of  a  particular  author,  that 
work  may  be  read  in.  evidence  to  contradict  him.     This  was,  in 
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effect,  our  ruling  in  Insurance  Co.  v.  Ellis,  89  111.  516 ;  and  it 
was  expressly  so  ruled  in  Pinney  v.  Caliill,  48  Mich.  584,  12  N. 
W.  862 ;  City  of  Ripon  v.  Bristol,  30  Wis.  614 ;  and  Huffman  v. 
Click,  77  N.  C.  55.  See,  also,  Marshall  v.  Brown,  50  Mich.  148, 
15  N.  W.  55 ;  Rog.  Exp.  Test.  §  181. 

But  the  counsel  for  appellee  insist  the  ruling  of  the  court  be- 
low is  in  exact  conformity  with  the  ruling  of  this  court  in  lur- 
surance  Co.  v.  Ellis,  supra.  This  is  a  misapprehension.  In 
that  case  the  witness  stated  "that  he  had  read  text  books  that  he 
might  be  able  to  state  why  he  diagnosed  the  case  as  delirium 
tremens";  and  it  was  held  "not  unfair  to  the  witness  to  call 
his  attention  to  the  definitions  given  in  the  books  of  that  partic- 
ular disease,  and  asking  him  whether  he  concurred  in  the  defi- 
nitions." And  it  was  said:  "That  is,  in  no  just  sense,  read- 
ing books  to  the  jury  as  evidence,  or  for  the  purpose  of  contra- 
dicting the  witness."  The  source  of  his  professed  knowledge 
was  given,  and  it  was  allowed  to  show  that  he  was  mistaken,  by 
resorting  to  that  source.  In  the  present  case,  it  has  been  seen, 
the  course  pursued  was  entirely  different.  The  witne-ss  based 
no  opinion  which  he  gave  upon  the  authority  of  books,  and  they 
were  only  brought  in  to  impair  his  evidence  on  cross-examina- 
tion. 

Where  a  witness  says  a  thing  or  a  theory  is  so  because  a 
book  says  so,  and  the  booh,  on  being  produced,  is  discovered  to 
say  directly  to  the  contrary,  there  is  a  direct  contradictiori  which 
anybody  can  understand.  But  where  a  witness  simply  gives  his 
opinion  as  to  the  proper  treatment  of  a  given  disease  or  injury, 
and  a  book  is  produced  recommending  a  different  treatment,  at 
most  the  repugnance  is  not  of  fact,  but  of  theory;  and  any  num- 
ber of  additional  books  expressing  different  theories  would  ob- 
viously be  quite  as  competent  as  the  first.  But  since  the  books 
are  not  admissible  as  original  evidence  in  such  cases,  it  must  fol- 
low that  they  are  not  admissible  on  cross-examination,  where 
their  introduction  is  not  for  the  direct  contradiction  of  some- 
thing asserted  by  the  witness,  but  simply  to  prove  a  contrary 
theory. 

We  think  the  court  erred  in  admitting  the  evidence,  and  for 
that  error  the  judgment  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


CHAPTER  VI. 

OF  PRIVILEGED  COMMUNICATIONS,  POUTICAL* 

APPEAL  OF  HARTRANFT  ET  AL. 
85  Pa.  St.  433.     1878. 

This  is  an  appeal  of  John  F.  Hartranft,  governor  of  the  com- 
monwealth, M.  S.  Quay,  secretary  of  the  commonwealth,  James 
W.  Latta,  adjutant  general  of  the  commonwealth,  General  R. 
M.  Brinton,  and  Major  A.  Wilson  Norris,  from  an  order  of  the 
court  of  quarter  se.ssions  of  the  peace  of  Allegheny  county,  di- 
recting attachments  to  issue  against  them  for  failure  to  obey 
a  subpoena  of  the  grand  jury  who  were  investigating  the  mat- 
ters of  the  riots  at  Pittsburgh  of  July  21  and  22,  1877. 

Gordon,  J.  Grand  juries  have  the  power  to  make  present- 
ment, not  only  of  such  criminal  offences  as  may  be  laid  before 
them  by  the  district  attorney  in  the  form  of  bills  of  indictment, 
and  of  such  as  may  come  within  the  personal  knowledge  of  in- 
dividual members  thereof,  but  also  of  all  such  matters  as  may  be 
given  them  in  charge  by  the  court.  Neither  Ls  there  any  doubt 
about  the  power  of  the  court  to  direct  that  body  to  make  in- 
quiry concerning  affairs  which  directly  affect  the  public  peace 
and  society,  among  which  affairs  may  be  instanced  great  riots, 
such  as  those  which  recently  disturbed  the  well-disposed  citizens 
of  Pittsburgh  and  its  vicinity.  Matters  of  this  kind  may  prop- 
erly be  referred  to  the  consideration  of  the  grand  inquest  in 
order  that  the  instigators  thereof  and  the  participants  therein 
may  be  brought  to  justice;  and  this  is  the  more  necessary  be- 
cause in  times  of  public  tumult  and  alarm  private  prosecutors 
may  be  overawed  through  fear  of  personal  violence. 

I>oubtless  the  proceedings  in  the  ca.se  before  us  are  very  ir- 
regular, since  there  seems  to  be  a  total  inversion  of  the  proper 


•See  Sees.  1892-1898,  Vol.  11,  Cyclopedia  of  Law,  and  cases  there  citd 

371 


372  OF  PRIVILEGED  COMMUNICATIONS,  POLITICAL. 

order  of  things.  It  was  the  duty  of  the  court,  not  of  the  grand 
jury,  first  to  move  in  the  matter.  In  a  subject  of  so  much  im- 
portance, and  one  requiring  the  exercise  of  so  much  care  and 
discretion,  the  court  should  have  instructed  this  jury  as  to 
what  it  was  to  investigate,  and  in  what  manner  the  investigation 
was  to  be  conducted.  Nothing  of  the  kind,  however,  was  done ; 
but  the  court,  having  approved  its  petition,  suffered  it  to  pro- 
ceed to  the  adoption  of  its  own  subjects,  after  its  own  methods, 
and,  by  this  sufferance,  it  allowed  an  important  public  investi- 
gation to  pass  from  its  own  control  to  that  of  a  body  of  men, 
which,  as  it  was  governed  by  no  regular  instructions,  resembled 
more  a  committee  for  the  general  investigation  of  public  af- 
fairs, than  a  lawful  constituent  of  the  court  of  quarter  sessions. 
This,  however,  is  really  of  small  importance  to  the  matter  in 
hand;  neither  can  the  appellants  call  in  question  the  regularity 
of  the  proceedings  as  between  the  court  and  its  grand  jury ;  for 
if  they  have  been  properly  subpoenaed,  and  can  prevent  no  law- 
ful excuse  for  their  want  of  obedience  to  the  mandate  of  the 
quarter  sessions,  they  must  stand  convicted  of  a  contempt,  and 
we  cannot  help  them.  The  subpcena  is  the  process  of  the  com- 
monwealth, and  there  is  no  doubt  about  the  court's  power  to 
issue  that  process  in  proper  cases. 

Our  inquiry,  then,  is  limited  to  two  propositions:  "Were  the 
subpoenas  regular,  such  as  an  ordinary  citizen  would  be  bound 
to  obey?  If  so,  were  the  appellants  liable  to  attachment  for 
disobedience  to  this  process?  The  subpoena  we  have  before  us, 
like  the  other  proceedings  in  this  case,  is  very  irregular.  It  is, 
indeed,  but  a  general  mandate  of  the  court,  ordering  the  appel- 
lants to  appear,  "to  testify,  all  and  singular,  those  things  which 
they  may  know  touching  a  certain  investigation,  being  had,  on 
formal  presentment,  by  and  before  the  grand  jury,  relating  to 
the  late  riots  of  July  last,  in  said  county,  in  said  court  depend- 
ing."  It  sets  forth  no  case,  present  or  prospective,  nor  does  it 
state  for  whom,  or  at  whose  in.stance,  the  defendants  were  to  be 
subpoenaed.  As  this  writ  is  a  very  arbitrary  one,  obliging  the 
citizen  to  leave  his  home  and  abandon  his  business,  however 
important  it  may  be,  and  give  his  attendance  at  court,  wherever 
that  may  be  sitting,  it  is  very  important  to  know  what  parties 
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are  entitled  to  it;  for  if  it  be  issued  at  the  suit  of  one  having  no 
right  thereto,  it  is  no  contempt  to  disobey  it.  The  common- 
wealth may  have  this  process  in  any  proceeding  where  its  inter- 
est is  apparent,  whether  as  a  suitor  or  a  prosecutor,  and  so  may 
parties  in  courts,  either  civil  or  criminal;  but  we  have  yet  to 
learn  that  any  such  right  exists  in  a  court,  in  its  mere  charac- 
ter as  a  court,  separated  from  the  case  which  it  has  in  hand.  So 
this,  as  well  as  every  other  compulsory  proc&ss,  must  show  upon 
its  face  that  it  was  issued  for  some  person  or  party  having  a 
right  thereto,  otherwise  it  is  nugatory  and  void,  and  disobedi- 
ence to  its  mandate  involves  no  penalty  whatever.  In  the  case 
before  us  there  was  the  use  of  the  writ  of  subpoena,  as  a  mere 
order  of  the  court,  without  statement  of  party  or  ease,  com- 
manding the  defendants  to  appear  before  the  grand  jury,  for 
the  purpose  of  giving  their  testimony  touching  the  late  riots. 
If  there  is  any  law  authorizing  such  process,  we  have  not  been 
informed  of  it. 

No  doubt  the  court  might  have  directed  a  subpoena  to  have 
issued  for  the  commonwealth,  in  any  ease  where  the  common- 
wealth was  a  party,  or  Avhere  it  was  apparent  it  was  in  some 
way  interested  in  some  case  or  transaction  then  depending.  So 
might  it  have  directed  a  warrant  to  have  issued  for  the  arrest 
of  some  one  guilty  of  a  crime  or  misdemeanor ;  but  in  such  case 
no  one  would  contend  that  the  mere  blank  warrant  of  the  court 
would  in  itself  be  sufficient  to  detain  a  citizen  for  one  moment. 
The  authority  for  such  warrant  must  appear  upon  its  face  or 
it  is  worthless.  But  the  court's  subpa'na  is  no  more  respectable 
than  its  warrant.  If  the  subpoena  exhibit  no  authority  it  may 
be  disobeyed  with  impunity.  Now,  in  the  case  before  us,  the 
commonwealth  was  not  a  party  in  interest,  or,  if  so,  it  is  not 
now  apparent.  It  seems,  from  the  petition  of  the  grand  jury, 
that  the  citizens  of  the  county  of  Allegheny  "were  greatly  con- 
cerned in  having  a  careful  investigation  of  the  late  riots,"  but 
whether  they  were  concerned  in  bringing  the  rioters  to  justice 
or  not  is  not  stated,  though  this  was  the  only  matter  in  which 
the  commonwealth  could  be  concerned.  Moreover,  as  the  grand 
jury  was  acting  under  no  instruction,  it  was  not  possible,  even 
for  the  court,  to  know  what  that  jury  was  doing  or  intended  to 
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do,  but  of  this  the  court  should  have  been  informed  before  it 
undertook  to  interfere  with  the  personal  liberty  of  the  citizen 
by  its  summary  process  of  attachment,  for,  as  the  matter  now 
stands,  it  is  apparent  that  the  subpoena  was  issued  for  no  tan- 
gible cause  or  party  and  for  no  properly  defined  legal  purpose; 
hence  no  one  was  bound  to  obey  it. 

For  the  purposes  of  this  case,  however,  we  may  admit  the  reg- 
ularity of  this  subpoena,  and  that,  upon  an  ordinary  citizen,  it 
would  have  been  binding  and  obligatory,  for  we  regard  the 
question  of  the  liability  of  the  appellants  to  attachment,  in  any 
event,  as  the  prime  one  in  this  case.  In  order  to  resolve  this, 
we  must  first  understand  who  the  persons  are  against  whom  the 
court  has  directed  its  attachment,  and  for  what  purpose  they 
have  been  subpoenaed.  They  are  the  governor  of  Pennsylvania, 
the  secretary  of  the  commonwealth,  the  adjutant  geyieral,  chief 
officers  of  the  executive  department  of  the  state  government, 
and  two  officers  of  the  national  guard;  the  latter  subordinates 
acting  under  the  orders  df  the  former.  The  purpose,  for  which 
these  officers  are  subpoenaed  is  that  the  grand  jury  may  be  put 
into  possession  of  any  information  they  may  be  possessed  of,  or 
that  may  be  within  the  power  of  their  several  departments,  con- 
cerning the  military  or  other  means  used  by  them  in  the  suppres- 
sion of  the  late  riots  in  the  city  of  Pittsburgh.  It  will  be  ob- 
served that  these  persons  are  subpoenaed  for  the  purpose  of  com- 
pelling a  revelation  of  such  things  as  have  come  to  their  kn/)wl- 
edge  in  their  official  capacities,  and  which  strictly  belong  to 
their  several  departments  as  officers  of  the  commonwealth.  This 
is  clearly  set  out  in  the  answer  by  the  attorney  general  to  the 
application  for  the  attachment,  and  there  has  been  no  denial 
thereof  upon  the  argument  before  us.  In  order  to  simplify 
matters,  we  may  treat  this  case  just  as  though  the  process,  first 
and  last,  were  against  the  governor  alone;  for  if  he  is  exempt 
from  attachment  because  of  his  privilege,  his  immunity  protects 
his  subordinates  and  agents.  The  general  principle  is  that 
whenever  the  law  vests  any  person  with  the  power  to  do  an  act 
at  the  same  time  constituting  him  a  judge  of  the  evidence  on 
which  the  act  may  be  done,  and  contemplating  the  employment 
of  agents  through  whom  the  act  is  to  be  accomplished,  such  per- 
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son  is  clothed  with  discretionary  powers,  and  quoad  hoc  a 
judge.  Ilis  mandates  to  his  legal  agents,  on  his  declaring  the 
event  to  have  happened,  will  be  a  protection  to  those  agents. 
Vanderheyden  v.  Young,  11  Johns.  158,  per  Spencer,  J. 

It  follows,  if  the  governor,  as  supreme  executive,  and  as  com- 
mander in  chief  of  the  army  of  the  commonwealth,  is  charged 
with  the  duty  of  suppressing  domestic  insurrections,  he  must 
be  the  judge  of  the  necessity  requiring  the  exercise  of  the  pow- 
ers with  which  he  is  clothed ;  and  his  subordinates,  who  are  em- 
ployed to  render  these  powers  efficient  and  to  produce  the  legiti- 
mate results  of  their  exercise,  can  be  accountable  to  none  but 
him.  In  like  manner,  if  he  is  constituted  the  judge  of  what 
things,  knowledge,  or  information,  coming  into  his  department 
through  himself  personally  or  from  his  subordinates  may  or 
may  not  be  revealed,  then  such  subordinates,  without  his  per- 
mission, cannot  be  compelled  to  disclose,  in  court,  any  such  mat- 
ters or  information. 

"What,  then,  are  the  duties,  powers,  and  privileges  of  the  gov- 
ernor? In  the  language  of  the  constitution  (article  4,  §  2)  : 
"The  supreme  executive  power  shall  be  vested  in  the  governor, 
who  shall  take  care  that  the  laws  be  faithfully  executed."  Al- 
so, same  article,  section  7:  "The  governor  shall  be  commander 
in  chief  of  the  army  and  navy  of  the  commonwealth,  and  of  the 
militia,  except  when  they  shall  be  called  into  the  actual  serv- 
ice of  the  United  States."  He  is  also  invested  with  the  ap- 
pointment and  pardoning  powers,  the  power  to  convene  the  leg- 
islature in  cases  of  emergency,  and  to  approve  or  veto  bills  sub- 
mitted to  him  by  the  general  assembly.  It  is  scarcely  conceiv- 
able that  a  man  could  be  more  completely  invested  with  the  su- 
preme power  and  dignity  of  a  free  people.  Observe,  the  su- 
preme executive  power  is  vested  in  the  governor,  and  he  is 
chained  with  the  faithful  execution  of  the  laws,  and  for  the  ac- 
complishment of  this  purpose  he  is  made  commander  in  chief 
of  the  araiy,  navy,  and  militia  of  the  state.  Who,  then,  shall 
assume  the  power  of  the  people,  and  call  this  magistrate  to  an 
account  for  that  which  he  has  done  in  discharge  of  his  consti- 
tutional dutie.s?  If  he  is  not  the  judge  of  when  and  how  these 
duties  are  to  be  performed,  who  is?     Where  does  the  court  of 
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quarter  sessions,  or  any  other  court,  get  the  power  to  call  this 
man  before  it,  and  compel  him  to  answer  for  the  manner  in 
which  he  has  discharged  his  constitutional  functions  as  execu- 
tor of  the  laws  and  commander  in  chief  of  the  militia  of  the 
commonwealth  ?  For  it  certainly  is  a  logical  sequence  that  if  the 
governor  can  he  compelled  to  reveal  the  means  used  to  accom" 
plish  a  given  act,  he  can  also  he  compelled  to  answer  for  the  mun- 
ner  of  accomplishing  such  act.  If  the  court  of  quarter  sessions  of 
Allegheny  county  can  shut  him  up  in  prison  for  refusing  to  ap- 
pear hefore  it  and  reveal  the  methods  and  means  used  hy  him, 
to  execute  the  laws  and  suppress  domestic  violence,  why  may  it 
not  commit  him  for  a  hreach  of  the  peace,  or  for  homicide,  re-* 
suiting  from  the  discharge  of  liis  duties  as  commander  in  chief? 
And  if  the  courts  can  compel  him  to  answer,  why  can  they  not 
compel  him  to  act?  All  these  thitigs,  we  know,  may  he  done  in 
the  case  of  private  individuals.  Such  an  one  may  he  compelled 
to  answer,  to  account  and  to  act.  In  other  words,  if,  from,  such 
analogy,  we  once  hegin  to  shift  the  supreme  executive  power 
from  him  upon  whom  the  constitution  has  conferred  it  to  the 
judiciary,  we  may  as  well  do  the  work  thoroughly  and  constitute 
the  courts  the  ahsolute  guardians  and  directors  of  all  govern- 
mental functions  whatever.  If,  however,  this  cannot  he  done,  we 
had  hetter  not  take  the  first  step  in  that  direction.  We  had  het- 
ter  at  the  outstart  recognize  the  fact  that  the  executive  depart- 
ment is  a  co-ordinate  hranch  of  the  government,  with  power  to 
judge  what  should  or  should  not  he  done  within  its  own  de^ 
partment,  and  what  of  its  own  doings  and  communication's 
should  or  should  not  he  kept  secret,  and  that  with  it,  in  the 
exercise  of  these  constitutional  powers,  the  courts  have 
no  more  right  to  interfere,  than  has  the  executive,  under 
like  conditions,  to  interfere  with  the  courts.  In  the  case 
of  Oliver  v.  Warmouth,  22  La.  1,  it  was  held  (per  Talia- 
fero,  J.)  that,  under  the  division  of  powers,  as  laid  down  in  the 
federal  and  state  constitutions,  the  judiciary  department  has  no 
jurisdiction  over  or  right  to  interfere  with,  the  independent  ac- 
tion of  the  chief  executive  in  the  functions  of  his  office,  even 
though  the  act  he  is  required  to  perform  be  purely  ministerial. 
This  is  putting  the  matter  on  very  high  grounds,  for  in  such 
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cajse  no  other  officer  would  be  exempt  from  the  mandatory 
power  of  the  judiciary.  No  case  could  more  forcibly  exhibit 
the  extreme  reluctance  of  courts  to  interfere  with  the  functions 
of  the  supreme  executive,  for  the  hypothesis  put  is  the  refusal 
of  the  governor  to  perform  a  duty,  cast  upon  him  by  law,  of  a 
character  strictly  ministerial.  We  think,  however,  that  the 
ground  upon  which  this  decision  stands  is  substantial ;  for,  as 
the  learned  justice  well  argues,  the  difficulty  arisas  in  the  at- 
tempt to  establish  a  distinction  between  ministerial  and  discre- 
tionary acts  as  applied  to  the  governor,  and  then  to  conclude 
that  the  fonner  may  be  enforced  by  judicial  decree.  It  is  ob- 
jected, however,  that  the  doctrine  is  un.sound  in.  this;  that  it 
gives  to  the  judiciary  the  large  discretion  of  determining  the 
character  of  all  acts  to  be  performed  by  the  chief  executive; 
that  this  would  infringe  his  right  to  use  his  ov^ti  discretion  in 
determining  the  very  same  question ;  that  he  must,  necessarily, 
have  the  unconditional  power  of  deciding  what  acts  his  duties 
require  him  to  perform,  otherwise  his  functions  are  trammeled 
and  the  executive  branch  of  the  government  is  made  subser- 
vient to  the  judiciary.  The  principle  enunciated  in  the  above- 
stated  case  applies  w4th  greater  force  to  that  we  now  have  under 
consideration;  for  if  the  governor's  dLseretion  may  not  be  inter- 
fered with  in  a  matter  purely  ministerial,  much  more  may  that 
discretion  not  be  interfered  with  in  a  case  which  pertains  to  his 
office  and  duties  as  commander  in  chief,  in  the  discharge  of 
which  the  constitution  makes  that  discretion  his  peculiar  and 
absolute  prerogative. 

Again,  the  governor,  having  a  proper  regard  for  the  dignity 
and  welfare  of  the  people  of  the  commonwealth,  is  not  likely  to 
submit  himself  to  imprisonment  on  the  decree  of  the  court  of 
quarter  sessions,  or  to  permit  his  officers  and  coadjutors  to  be 
thus  imprisoned.  Were  we,  then,  to  permit  the  attempt  to  en- 
force this  attachment,  an  unseemly  conflict  must  result  between 
the  executive  and  judicial  departments  of  the  government.  We 
need  not  saj-  that  prudence  would  dictate  the  avoidance  of  a 
catastmphe  such  as  here  indicated.  On  this  point  the  case  of 
Thompson  v.  Horman  Val.  R.  Co.,  22  N.  J.  Eq.  Ill,  furnishes 
us  with  a  precedent  well  worthy  of  our  consideration.     In  that 


378  OF  PRIVILEGED  COMMUNICATIONS,  POLITICAL. 

case  a  subpcrna  duces  tecum  had  been  served  on  the  governor  of 
New  Jersey,  commanding  him,  by  his  individual  name,  to  ap- 
pear and  testify  before  an  examiner  of  the  court  of  chancery, 
and  bring  with  him  an  engrossed  copy  of  a  private  statute 
which  had  been  passed  by  the  legislature,  and  had  been  sent  to 
him,  as  governor,  for  his  approval.  He  refused  to  obey  the  sub- 
poena, informing  the  court  at  the  same  time  that  he  did  not 
refuse  out  of  any  disrespect  to  the  court  or  to  the  law,  but  be- 
cause he  thought  his  duty  required  him  not  to  appear  or  pro- 
duce the  paper  required,  or  to  submit  his  official  acts  as  gover- 
nor to  the  scrutiny  of  any  court.  It  will  be  seen,  that  the  case 
thus  presented  is  quite  as  strong  as  that  under  discussion;  for 
the  governor,  upon  his  own  opinion  of  duty,  which,  as  it  will  ap- 
pear, did  not  accord  with  that  of  the  court,  not  only  refused  to 
appear  or  produce  the  required  paper,  but  to  submit  any  of  his 
official  acts  to  the  scrutiny  of  the  court.  An.  order  was  granted 
on  the  governor  to  show  cause  why  he  should  not  appear  and  tes- 
tify. After  argument,  Zabriskie,  Ch.,  said:  "The  governor  can- 
not be  examined  as  to  his  reasons  for  not  signing  the  bill,  nor 
as  to  his  action,  in  any  respect,  regarding  it.  But  there  is  no 
reason  why  he  should  not  be  called  upon  to  testify  as  to  the  time 
it  was  delivered  to  him.  That  is  a  bare  fact  that  includes  no 
action  on  his  part.  To  this  extent,  at  least,  I  am  of  opinion  that 
he  is  bound  to  appear  and  testify.  But  I  will  make  no  order  on 
him  for  that  purpose.  Such  order  ought  not  to  be  made  against 
the  executive  of  the  state,  because  it  might  bring  the  executive 
in  conflict  with  the  judiciary.  If  the  executive  thinks  he  ought 
to  testify  in  compliance  with  the  opinion  of  the  court,  he  will 
do  so  without  order;  if  he  thinks  it  to  be  his  official  duty,  in 
protecting  the  rights  and  dignity  of  his  office,  he  will  not  com- 
ply, even  if  directed  by  an  order.  And  in  his  case  the  court 
would  hardly  entertain  proceedings  to  compel  him  by  adjudg- 
ing him  in  contempt.  It  will  be  presumed  the  chief  magistrate 
intends  no  contempt,  but  that  his  action  is  in  accordance  with 
his  official  duty."  If  we  adopt  this  opinion  as  a  .sound  exposi- 
tion of  the  law,  the  case  before  us  is  determined;  for  the  mat- 
ter is  left  to  rest  solely  on  the  opinion  of  the  executive,  although 
his  opinion  be  clearly  contrary  to  that  of  the  court.     We  are  in- 
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dined  to  think  the  conclusion  tJius  reached  is  wise  and  discreet, 
and  it  is  supported  by  the  best  text  writers  of  our  times.  These 
state  the  law  to  be  that  the  president  of  the  United  States,  the 
governors  of  the  several  states,  and  their  cabinet  officers,  are  not 
bound  to  produce  papers  or  disclose  information  committed  to 
them,  in  a  judicial  inquiry,  when,  in  their  own  judgment,  the 
disclosure  would,  on  public  grounds,  be  inexpedient.  1  Greenl. 
Ev.  §  251;  1  Whart.  Ev.  §  60i.  Thus  the  question  of  the  ex- 
pediency or  inexpediency  of  the  production  of  the  required  evi- 
dence is  referred,  not  to  the  judgment  of  the  court  before  which 
the  action  is  trying,  but  of  the  officer  who  has  that  evidence  in 
his  possession.  The  doctrine  that  the  officer  must  appear  and 
submit  the  required  information  or  papers  to  the  court  for  its 
judgment  as  to  whether  they  are  or  are  not  proper  matters  for 
revelation,  Ls  successfully  met  and  settled  in  the  case  of  Beaton 
V.  Skene,  5  Hurl.  &  N.  838,  per  Pollock,  C.  B.  It  was  there 
held  that,  if  the  production  of  a  state  paper  would  be  injurioas 
to  the  public  interest,  the  public  welfare  must  be  preferred  to 
that  of  the  private  suitor.  The  question  then  arose,  how  was 
this  to  be  determined?  It  must  be  determined  either  by  the 
judge  or  by  the  responsible  crown  officer  who  has  the  paper. 
But  the  judge  could  come  to  no  conclusion  without  ascertaining 
what  the  document  was,  or  why  its  publication  would  be  inju- 
rious to  the  public  service.  Just  here,  however,  occurred  this 
difficulty:  that,  as  judicial  inquiry  must  always  be  public,  the 
preliminary  examination  must  give  to  the  document  that  very 
publicity  which  it  might  be  important  to  prevent.  The  conclu- 
sion reached  was  that,  from  necessity,  if  for  no  other  reason, 
the  question  must  be  left  to  the  judgment  of  the  officer. 

A  like  case  is  that  of  Gray  v.  Pentland,  2  Serg.  &  R.  23.  A 
subpoena  had  been  Issued  from  the  court  below  and  served  upon 
Governor  Snyder  and  Secretary  Boileau,  with  a  duces  tecum. 
A  rule  was  also  entered  for  the  purpose  of  taking  their  depo- 
sitions in  Harrlsburg.  They  declined  to  appear  in  answer  to 
the  subpoena,  or  to  permit  their  depositions  to  be  taken  under 
the  rule,  and  refused  to  produce  the  paper  or  deliver  it  to  the 
plaintiff'.  This  paper  was  of  a  very  great  importance,  inas- 
much as  its  production  was  necessary  for  the  maintenance  of 
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the  suit  pending,  the  supreme  court  holding  that,  although  it 
was  beyond  the  plaintiff's  power,  parol  evidence  of  its  contents 
was  not  admissible.  A  motion  was  then  made,  on  the  part  of 
the  plaintiff,  for  a  special  subpoena  duces  tecum  to  compel  the 
production  of  the  paper;  but  this  was  refused.  On  argument 
in  the  superior  court  this  action  of  the  court  below  in  refusing 
compulsory  process  against  the  governor  and  secretary  of  the 
commonwealth  does  not  seem  to  have  been  questioned;  on  the 
other  hand,  it  was  approved  in  opinions  delivered  by  Tilghman, 
C.  J.,  and  Brackenridge,  J.  The  latter  was,  as  he  said,  inclined 
to  think  that  the  governor  could  not  be  compelled  to  produce  the 
paper  transmitted  to  him ;  that  it  was  within  his  own  discretion 
to  furnish  or  refuse  it;  and  this  on  the  ground  of  public  pol- 
icy. The  chief  justice  observed,  inter  alia,  that  the  governor, 
who  best  knew  the  circumstances  under  which  the  charge  had 
been  exhibited  to  him,  and  could  best  judge  the  motives  of  the 
accuser,  must  exercise  his  own  judgment  with  respect  to  the 
propriety  of  producing  the  writing.  Thus  the  matter  is  treat- 
ed as  quite  beyond  the  power  of  the  court,  and  the  judgment  of 
the  executive  is  regarded  as  absolute  and  final. 

We  next  refer  to  the  celebrated  trial  of  Aaron  Burr.  Here  is 
the  case  of  one  charged  with  treason;  one  who,  hy  the  express 
terms  of  the  constitutio7i,  was  entitled  to  compulsory  process  for 
ohtaining  witnesses  in  his  favor.  The  judge  before  whom  the 
examination  was  conducted  was  John  Marshall,  chief  justice  of 
the  supreme  court;  a  man  renowned,  not  only  for  his  legal 
learning,  but  also  for  his  judgment  and  sagacity  as  a  states^ 
man;  and  the  president  was  Thomas  Jefferson,  one  not  likely 
unduly  to  exalt  executive  prerogative,  or  to  refuse  to  the  judi- 
ciary its  just  tribute  of  respect.  We  may  therefore  presume 
that  whatever  was  done  by  the  principal  actors  in  the  remark- 
able judicial  drama  then  in  progress  was  well  done.  At  the 
request  of  the  defence  a  subpoena  duces  tecum  was  awarded  and 
directed  to  the  president,  requiring  him  to  appear,  and  bring 
with  him  a  certain  letter  from  General  Wilkinson  to  himself. 
He  refused  either  to  appear  or  produce  the  paper  required.  On 
discussion  of  the  question,  not  whether  compulsory  process 
should  be  awarded  against  the  president,  for  that  was  not  so 
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much  as  proposed,  but  whether  the  attorney  general  should  per- 
mit the  defend  to  have  the  examination  of  a  copy  of  the  re- 
quired letter  which  had  been  put  into  his  possession,  the  chief 
justice  said  {as  we  find  it  set  down  in  volume  3,  p.  37,  Burr's 
Trial,  as  published  by  Westcott  (&  Co.,  Washington  City,  1870)  : 
"7  suppose  it  will  not  be  alleged  in  this  case  that  the  president 
ought  to  be  considered  as  having  offered  a  contempt  to  the  court 
in  consequence  of  his  not  having  attended,  nothwithstanding  the 
subpoena  was  awarded  agreeably  to  the  demand  of  the  defend- 
ant. The  court  woidd,  indeed,  not  be  asked  to  proceed  as  in  the 
case  of  an  ordinary  individual."  We  find,  also,  in  volume  2,  p. 
536,  of  the  same  trial,  published  by  Hopkins  tfc  Earle,  Phila- 
delphia, 1808,  the  following  record  as  the  utterance  of  the  chief 
justice:  "In  no  case  of  this  kind  would  the  court  be  required  to 
proceed  against  the  president  as  against  an  ordinary  individ- 
ual. The  objections  to  such  a  course  are  so  strong  and  obvious 
that  all  must  acknowledge  them.  *  *  *  In  this  case,  how- 
ever, the  president  has  assigned  no  reason  whatever  for  with- 
holding the  paper  called  for.  The  propriety  of  withholding  it 
must  be  decided  by  himself,  not  by  another  for  him.  Of  the 
weight  of  the  reasons  for  and  against  producing  it  he  himself  is 
the  judge." 

Influenced  by  this  and  the  other  precedents  we  have  cited, 
as  well  as  by  reason  and  necessity,  we  are  in  like  manner  dis- 
posed to  conclude  that  the  propriety  of  withholding  the  infor- 
mation required  by  the  grand  jury  must  be  determined  by  the 
governor  himself ;  and  the  weight  of  the  reasons  influencing  hiyn 
in  the  conclusion  at  which  he  has  arrived  is  for  himself,  and  not 
for  the  court,  to  consider. 

Furthermore,  as  the  governor  is  the  chief  executive  of  the 
commonwealth,  and  as  such  embodies  the  power  of  the  people, 
for  the  conservation,  of  the  peace  and  the  protection  of  the 
rights  and  property  of  the  citizens  of  the  state,  as  he  is  also 
part  of  the  legislative  branch  of  the  government,  it  must  be  ob- 
vious to  every  one  that  there  are  times  when  he  must  be  ex- 
cused from  the  ordinary  process  of  the  courts.  We  presiuue  it 
will  not  be  contended  that  he  would  be  obliged  to  obey  the  man- 
date of  a  subpoena  during  the  sessions  of  the  legislature,  when 
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his  presence  at  the  capital  is  constantly  required,  or  whilst  en- 
gaged in  the  suppression  of  an  insurrection.  These,  however, 
do  not  embrace  all  his  duties  as  governor.  We  must,  therefore, 
go  one  step  further,  and  concede  that  he  is  exempt  from  such 
process  whenever  engaged  in  any  duty  pertaining  to  his  office. 
Granting  that  there  may  be  times  when  he  is  not  so  engaged, 
and  when  he  might  be  free  to  answer  to  a  subpcena,  who  is  to  be 
the  judge  of  his  engagements  or  disengagements?  May  he  be 
compelled  to  appear  before  a  court  and  submit  himself  to  the 
judgment  thereof  as  to  whether  his  duties,  jast  then,  require 
him  to  be  in  his  office  at  Harrisburg,  or  at  the  head  of  the  army 
in  the  field,  or  whether  he  may  not  have  a  few  days  of  leisure, 
during  which  he  may  await  the  will  and  pleasure  of  a  grand 
jury?  It  will  be  conceded  that  in  all  ordinary  cases  he  must 
himself  judge  as  to  what  things  he  must  do  and  what  things  he 
must  leave  undone,  and  that  this  is  a  duty  imposed  upon  him  by 
the  constitution.  But  how,  then,  shall  a  court  at  any  time  step 
in  and  assume  the  power  of  judging  for  him?  This  cannot  be 
done  except  by  an  unwarrantable  assumption  of  executive  pre- 
rogative. The  same  reasoning  which  brings  us  to  the  conclu- 
sion that  the  governor  is  the  absolute  judge  of  what  official  com- 
munications to  himself  or  his  department  may  or  may  not  be 
revealed,  in  like  manner  leads  us  to  conclude  that  he  must  be  the 
sole  judge,  not  only  of  what  his  official  duties  are,  but  also  of  the 
time  when  they  should  be  attended  to.  The  governor,  dis- 
avowing any  disrespect  to  the  court  or  its  process,  has  answered 
that,  in  consequence  of  his  constant  communication  with  the 
state  forces,  now  in  the  field,  in  the  disorderly  and  riotous  dis- 
tricts, his  time  is  fully  occupied  in  the  discharge  of  the  duties 
of  his  office,  and  that  to  leave  his  post  would  endanger  the  in- 
terests of  the  public  service.  This  brings  us  face  to  face  with 
the  question  whether  the  executive,  or  the  courts  for  him,  are  to 
determine  the  character  of  his  official  duties,  and  the  order  in 
which  they  may  be  performed.  For  instance,  is  obedience  to  a 
subpoena  one  of  his  duties,  and.  if  so,  shall  he  discharge  that 
duty  in  preference  to  that  which  rests  upon  him  as  commander 
in  chief?  The  answer  to  this  fiuestion  is  easy;  for  if  the  courts 
can  in  any  one  instance  or  at  any  one  time  control  or  direct 
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the  executive  in  the  performance  of  his  duties,  they  may  do  so 
in  every  instance  and  at  all  times.  We  need  not  waste  time  in 
the  attempt  to  prove  that  this  proposition  is  not  allowable;  that 
the  governor  cannot  thm?  be  placed  under  the  ^guardianship  and 
tutelage  of  the  courts.  To  the  people,  under  the  methods  pre- 
scribed by  law,  not  to  the  courts,  is  he  answerable  for  hLs  doings 
or  misdoings.  It  is  his  duty  from  time  to  time  "to  give  to  the 
general  assembly  information  of  the  state  of  the  common- 
wealth, ' '  but  it  is  not  his  duty  to  render  such  an  account  to  the 
grand  jury  of  Allegheny  or  any  other  county.  Whilst,  there- 
fore, the  motives  of  the  court  of  quarter  sessions  in  granting  the 
process  before  us  are  not  to  be  lightly  impugned,  yet  we  have 
no  doubt  it  exceeded  its  jurisdiction  in  attempting  to  interfere 
with  the  executive  prerogative. 
Let  the  attachment  be  set  aside. 


Professional  Communications* 

ALEXANDER  v.  UNITED  STATES. 

138  U.  8.  353.    1891. 

In  error  to  the  circuit  court  of  the  United  States  for  the  west- 
em  district  of  Arkansas. 

This  was  a  writ  of  error  sued  out  under  the  sixth  section  of 
the  act  of  February  6,  1889,  (25  St.  656,)  to  review  a  judgment 
of  the  circuit  court  of  the  United  States  for  the  western  district 
of  Arkansas,  imposing  a  sentence  of  death  upon  the  plaintiff  in 
error  for  the  murder  of  David  C.  Steadman  "at  the  Creek  Na- 
tion in  the  Indian  country." 

The  plaintiff  in  error  relied  upon  the  following  grounds  for 
reversal :     *     *     * 

[First  two  omitted.] 

(3)  Because  the  court  erred  in  admitting  the  testimony  of  J. 
G.  Ralls  as  to  confidential  communications  made  to  him  as  the 
attorney  of  the  defendant. 


♦See  Sec.  181)5   ct  scq..  Vol.  11,  Cyclopedia  of  Law,  and  cases  there 
cited. 
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Mr.  Justice  Brown,  after  stating  the  facts  as  above,  delivered 
the  opinion  of  the  court.     *     *     * 

3.  The  third  assignment  relates  to  the  admission  of  the  tes- 
timony of  J.  G.  Ralls,  an  attorney  at  law,  to  which  objection 
was  made  upon  the  ground  that  it  related  to  a  confidential  com- 
munication made  by  the  defendant,  who  had  consulted  Ralls  as 
an  attorney  at  law,  and  was  therefore  privileged.  Ralls  stated 
in  substance  that  he  was  practicing  law  at  Muscogee;  that  de- 
fendant came  to  his  office  there  between  the  time  of  Steadman's 
disappearance  and  the  finding  of  his  body,  "and  asked  me  if  I 
was  an  attorney.  I  told  him  I  was.  He  said  his  name  was  Al- 
exander, and  he  went  on  to  state  that  he  and  his  partner  had 
some  forty  head  of  horses  across  the  river,  in  partnership,  and 
that  some  time  before  that,  probably  a  week  before,  his  partner 
was  missing,  and  he  hadn't  heard  from  him.  He  says  his  part- 
ner had  a  brother  in  California,  and  he  was  afraid  his  brother 
would  come  up  there  and  make  some  trouble  about  the  horses. 
He  stated  at  the  time  his  partner  had  taken  off  the  money,  and 
he  wanted  to  know  if  he  could  hold  the  horses  so  as  to  secure  his 
part  of  the  money.  I  asked  him  if  the  horses  would  pay  him 
for  his  part,  and  he  said  they  would.  I  told  him  to  hold  the 
horses.  They  could  not  take  them  until  that  was  settled."  It 
Ls  evident  from  this  statement  that  defendant  consulted  with 
Ralls  as  a  legal  adviser,  and  while,  if  he  were  guilty  of  the  mur- 
der, it  may  have  had  a  tendency  to  show  an  effort  on  his  part 
to  defraud  his  partner's  estate,  and  to  make  profit  out  of  his 
death,  by  appropriating  to  himself  the  partnership  property,  it 
did  not  necessarily  have  that  tendency,  and  was  clearly  a  priv- 
ileged communication.  If  he  consulted  Mm  in  the  capacity  of 
an  attorney,  and  the  communication  was  in  the  course  of  his  em- 
ployment, and  may  he  supposed  to  have  beeri  drawn  out  in  con- 
sequence of  the  relations  of  the  parties  to  each  other,  neither  the 
payment  of  a  fee  nor  the  pendency  of  litigation  ivas  necessary 
to  entitle  him  to  the  privilege.  Williams  v.  Fitch,  18  N.  Y. 
r}46;  Brihhon  v.  Lorenz,  </5  A''.  Y.  51 ,-  Bacon  v.  Frishie,  80  N.  Y. 
394;  Andrews  v.  Simms,  33  Ark.  771. 

In  the  language  of  Mr.  Justice  Story,  .speaking  for  this  court 
in  Chirac  v.  Reinicker,  11  Wheat.  280,  29^:  "Whatever  facts. 
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therefore,  are  communicated  by  a  client  to  a  counsel  solely  on  ac- 
count of  that  relation,  such  counsel  are  not  at  liberty,  even  if 
they  wish,  to  disclose;  and  the  law  holds  their  testimony  incom- 
petent. ' ' 

We  are  referred,  however,  to  the  case  of  Queen  v.  Cox,  14  Q. 
B.  Div.  153,  as  holding  the  doctrine  that,  where  a  communica- 
tion is  made  to  counsel  in  furtherance  of  a  scheme  to  commit  a 
crime,  the  client  is  not  entitled  to  the  privilege.  This  was  a 
crown  case  reserved  and  argued  before  10  judges  of  the  queen's 
bench  division.  The  defendants  Cox  and  Railton  were  indicted 
for  a  conspiracy  to  defraud  one  IMunster.  The  facts  stated  show 
that  Munster  had  obtained  a  judgment  against  Railton  in  an  ac- 
tion for  libel,  upon  which  an  execution  had  issued,  which  the 
sheriff  proposed  to  le\'y  upon  the  defendant's  stock  in  trade.  He 
was  met,  however,  by  a  bill  of  sale  from  Railton  to  Cox,  the 
other  defendant,  antedating  the  execution.  It  was  claimed  that 
the  bill  of  sale  was  fraudulent,  and  made  for  the  purpose  of 
depriving  Munster  of  his  rights  under  the  judgment,  and  Rail- 
ton  and  Cox  were  indicted  for  conspiracy.  The  question  was 
whether  an  interview  had  by  Railton  and  Cox  with  Goodman, 
a  solicitor,  as  to  what  could  be  done  to  prevent  the  property 
from  being  seized  under  execution,  was  competent  evidence,  or 
was  a  privileged  communication.  No  point  was  made  that 
Goodman  was  not  consulted  as  an  attorney.  The  court  unan- 
imously held  that  the  evidence  was  competent.  Mr.  Justice 
Stephenson,  who  delivered  the  opinion  of  the  court,  said,  in  a 
very  exhaustive  discussion,  that  the  question  was  ' '  whether,  if  a 
client  applies  to  a  legal  adviser  for  advice  intended  to  facilitate 
or  to  guide  the  client  in  the  commission  of  a  crime  or  fraud,  the 
legal  adviser  being  ignorant  of  the  purpose  for  which  his  advice 
is  wanted,  the  commimication  between  the  two  is  privileged. 
We  expresvsed  our  opinion  at  the  end  of  the  argument  that  no 
such  privilege  existed.  If  it  did,  the  result  would  be  that  a 
man  intending  to  commit  treason  or  murder  might  safely  take 
legal  advice  for  the  purpose  of  enabling  himself  to  do  so  with 
impimity,  and  that  the  solicitor  to  whom  the  application  was 
made  would  not  be  at  liberty  to  give  information  against  his 
client  for  the  purpose  of  frustrating  his  criminal  purpose." 
After  citing  and  commenting  upon  a  large  number  of  eases, 
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he  comes  to  the  conclusion  that,  if  the  communication  be  made 
in  furtherance  of  any  criminal  or  fraudulent  purpose,  it  is  not 
privilegred.  This  case,  however,  is  clearly  distinguishable  from 
the  one  under  consideration,  in  the  fact  that  the  solicitor  was 
consulted  with  regard  to  a  scheme  to  defraud,  for  which  he  was 
subsequently  indicted  and  tried,  and  the  testimony  was  offered 
upon  that  trial ;  while  in  this  case  the  consultation  was  had  after 
the  crime  was  committed,  and  was  offered  in  evidence  as  an  ad- 
mission tending  to  show  that  defendant  was  concerned  in  the 
crime,  or  rather  as  a  statement  contradictory  to  one  he  had 
made  upon  the  stand.  Had  he  been  indicted  and  tried  for  a 
fraudulent  disposition  of  his  partner's  property,  the  case  of 
Queen  v.  Cox  would  have  been  an  authority  in  favor  of  admit- 
ting this  testimony,  but  we  think  the  rule  announced  in  that 
case  should  be  limited  to  cases  where  the  party  is  tried  for  the 
crime  in  furtherance  of  which  the  communication  was  made. 

Had  the  interview  in  this  case  been  held  for  the  purpose  of 
preparing  his  defense,  or  even  for  devising  a  scheme  to  escape 
the  consequences  of  his  crime,  there  could  be  no  doubt  of  its  be- 
ing privileged,  although  he  had  made  the  same  statement  that 
his  partner  was  missing  and  he  had  not  heard  from  him.  Now, 
the  communication  in  question  was  perfectly  harmless  upon  its 
face.  If  it  were  true  that  his  partner  was  missing,  and  he  had 
not  heard  from  him,  and  that  Steadman  had  taken  off  the 
money,  there  was  no  impropriety  in  his  consulting  counsel  for 
the  purpes  of  ascertaining  if  he  could  hold  the  horses,  so  as  to 
secure  his  part  of  it.  Ralls  asked  him  in  that  connection  if  the 
hors&s  would  pay  him  for  his  part,  and  defendant  said  they 
would.  He  then  told  him  to  hold  the  horses;  that  they  could 
not  take  them  until  that  was  settled. 

It  is  only  hy  assuming  that  he  was  guilty  of  the  murder  that 
his  scheme  to  defraud  his  partner  becomes  at  all  manifest. 
His  statement  that  his  partner  was  missing  and  that  he  had  not 
heard  from  him  is  the  only  material  or  relevant  part  of  the  con- 
versation, and  was  plainly  privileged. 

The  judgment  of  the  court  below  must  be  reversed,  and  the 
case  remanded  for  a  new  trial. 

Gray,  J.,  was  not  present  at  the  argument,  and  took  no  part 
in  the  decision  of  this  case. 
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HURLBURT  ET  AL.  v.  IIURLBURT. 

128  N.    Y.   420.     1891. 

Appeal  from,  supreme  court,  general  term,  fifth  department. 

Action  for  money  had  and  received,  brought  by  Lyman  ¥. 
Ilurlburt  and  another,  administrators  of  Charles  F.  Ilurlburt, 
deceased,  again-st  Ella  Ilurlburt,  admini.stratrix  of  Theron  D. 
Hurlburt,  deceased.  Verdict  for  defendant.  Judgment  was 
ordered  for  defendant  on  plaintiffs'  motion,  for  a  new  trial  on 
exceptions  ordered  to  be  heard  at  the  general  term  in  the  first 
instance.     Plaintiffs  appealed.     Afp^irmed. 

Earl,  J.  ThLs  action  was  brought  to  recover  the  sum  of 
$6,682,  with  interest  thereon,  which  it  is  alleged  Charles  F. 
Hurlburt,  the  plaintiffs'  intestate,  placed  in  the  hands  of  his 
son  Theron,  the  defendant's  intestate,  as  his  agent,  and  for  his 
benefit,  in  the  latter  part  of  the  year  1881.  Thereon  was  a  son 
of  Charles,  and  he  died  December  25,  1883,  and  Charles  died 
January  6,  1884.  The  defendant  claimed  that  the  money  was  a 
gift  to  her  husband,  and  that  he  was  never  under  any  obligation 
to  repay  the  same.  The  plaintiffs  were  unable  to  produce  any 
writing  of  any  kind  evidencing  any  obligation  on  the  part  of 
Theron  to  repay  the  money.  They  are  the  sons  of  Charles,  and 
were  the  sole  witnesses  to  establish  their  claim,  and  this  they 
attempted  to  do  by  testifying  to  certain  conversations  which 
they  overheard  between  their  father  and  Theron.  Upon  the 
trial  the  defendant  rested  her  case  mainly  upon  the  conceded 
fact  that  for  about  two  years  before  the  death  of  her  husband 
the  money  claimed  had  been  in  banks  to  his  credit,  and  had  been 
managed  and  controlled  b^^  him,  and  she  produced  proof  of  va- 
rious declarations  and  admissions  made  by  Charles,  tending  to 
show  that  the  money  was  transferred  by  him  to  his  son  as  a  gift. 
and  not  to  be  held  for  his  benefit. 

During  the  progress  of  the  trial  the  plaintiffs  made  objections 
to  evidence  which  were  overruled,  and  they  now  claim  some  of 
the  rulings  were  erroneous.  We  will  briefly  notice  some  of 
them.  Theron  and  Charles,  in  the  spring  of  1883,  went  together 
to  consult  a  lawyer  by  the  name  of  Aldrich  as  to  the  best 
mode  of  disposing  of  or  adjusting  the  prospective  interest  of  the 
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plaintiff  Lyman  as  an  heir  in  the  farm  belonging  to 
his  father,  and  several  plans  were  suggested  by  Theron, 
in  the  presence  of  his  father,  and  assented  to  by  him, 
to  accomplish  that  end.  The  statement  was  there  made  by  The- 
ron to  the  lawyer,  and  assented  to  by  his  father,  that  Lyman 
had  had  all  his  share  in  his  father's  personal  property;  and 
other  statements  were  there  made  by  Theron,  and  assented  to 
by  his  father,  of  similar  import.  Aldrich  was  called  by  the  de- 
fendant to  prove  these  statements  and  admissions.  The  plain- 
tiffs objected  to  his  evidence  on  the  ground  that  he  was  an  attor- 
ney, consulted  professionally,  and  that  the  communications  to 
him  were  privileged.  The  court  overnded  the  objection,  and  re- 
ceived the  evidence.  We  think  that  in  receiving  this  evidence 
there  was  no  violation  of  section  835  of  the  Code,  which  prc^ 
vides  that  ''an  attorney  or  counselor  at  law  shall  7iot  he  al- 
lowed to  disclose  a  coniniunication  made  by  his  client  to  him,  or 
his  advice  given  thereon,  in  the  course  of  his  professional  em- 
ployment." This  section  is  a  mere  re-enactment  of  the  com^ 
mon-law  rule,  and  it  cannot  be  supposed  from  the  general  lan- 
guage used  that  it  was  intended  to  change  or  enlarge  that  rule 
as  it  had  been  expounded  by  the  courts.  It  has  frequently  been 
said  that  the  object  of  the  rule  embodied  in  the  section  is  to  en- 
able and  encourage  persons  needing  professional  advice  to  dis- 
close freely  the  facts  in  reference  to  which  they  seek  advice,  with- 
out fear  that  such  facts  will  be  made  public  to  their  disgrace  or 
detriment  by  their  attorney.  Such  a  case  as  this  is  plainly  not 
within  the  rule.  Here  Theron  and  his  father  were  both  inter- 
ested in  the  advice  which  they  sought,  and  they  were  both  pres- 
ent at  the  same  time,  and  engaged  in  the  same  conversation. 
Each  heard  what  the  other  said,  so  that  the  disclosures  made 
were  not,  as  between  them,  confidential,  and  there  can  be  no  rea- 
son for  treating  such  disclosures  as  privileged.  It  has  frequent- 
ly bee7i  held  that  the  privilege  secured  by  this  rule  of  law  does 
not  apply  to  a  case  where  two  or  more  persons  consult  an  attor- 
ney for  their  mutual  benefit;  that  it  cannot  be  invoked  in  any 
litigation  which  may  thereafter  arise  between  such  persons,  but 
can  be  in  a  litigation  between  them  and  strangers.  Boot  v. 
Wright,  21  Hun.  347;  Sherman  v.  Scott,  27  Hun,  331;  Foster  v. 
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Wilkinson,  37  Hun,  244;  Kosenburg  v.  Kosenburg,  40  Hun,  91; 
Whiting  v.  Barney,  30  N.  Y.  330;  Hebbard  v.  Iluughian,  70  N. 
Y.  54;  Root  V.  Wright,  84  N.  Y.  72.  Therefore,  if  Charles  and 
Theron  had  been  alive,  and  parties  to  this  action,  this  evidence 
would  have  been  competent;  and,  as  it  would  then  have  been 
competent,  it  is  equally  competent  in  this  action  between  their 
personal  representatives.  The  fact  that  these  plaintiffs  are  per- 
sonally interested  in  the  estate  of  their  father  can  make  no  dif- 
frence  in  the  application  of  the  rule.  They  are  parties  to  this 
action,  only  in  a  representative  capacity.  They  legally  stand  as 
the  representatives  of  their  father,  and  no  one  else.  Evidence 
which  would  have  been  competent  against  him  in  his  life-time 
is  competent  against  his  personal  representatives.  So  we  think 
that  this  case  is  not  within  the  reason  of  section  835,  and,  even 
if  it  should  be  regarded  as  within  its  letter,  it  should  be  taken 
out  of  the  letter  by  the  application  of  the  familiar  maxim,  "ces- 
sante  ratione  hgis,  cessat  ipsa  lex.'' 

Several  witnesses  were  permitted  to  give  evidence  of  declara- 
tions made  by  the  plaintiffs'  intestate  tending  to  show  that  he 
had  made  a  gift  of  this  money  to  his  son,  and  this  evidence  was 
objected  to  by  the  plaintiffs  as  incompetent.  It  is  familiar  law, 
for  which  no  citation  of  authorities  is  needed,  that  the  declara- 
tions of  a  testator  or  intestate  binding  him  or  binding  or  impair- 
ing his  astate  may  be  given  in  evidence  against  his  personal  rep- 
resentatives in  all  cases  where  they  would  have  been  competent 
against  himself  if  he  had  been  living  and  a  party  to  the  action. 
His  executor  or  administrator  represents  him  and  stands  in  his 
place,  and  his  declarations  admitting  a  debt  or  obligation,  or 
tending  to  discharge  a  debt  or  obligation  due  him,  or  to  impair 
his  estate  in  any  way,  are  competent  in  any  litigation  to  which 
his  personal  representatives  are  a  party.  Therefore  the  evi- 
dence of  material  admissions  made  by  Charles  in  his  life-time 
was  competent  against  these  plaintiffs.  It  is  further  claimed 
that  much  of  the  evidence  thus  received  was  wholly  immaterial, 
and  should,  therefore,  have  been  excluded.  We  have  carefully 
scrutinized  the  evidence,  and,  while  much  of  it  has  but  a  slight 
and  remote  bearing  upon  the  case,  yet  we  cannot  say  that  any 
of  it  was  wholly  immaterial.     It  was  competent  for  the  defend- 


390  OF  PRIVILEGED  COMMUNICATIONS,  POLITICAL. 

ant  to  prove  the  relations  between  Theron  and  his  father,  and,  to 
some  extent,  the  dealings  between  them,  and  the  relations  be- 
tween the  father  and  the  different  members  of  his  family. 

Complaint  is  made  of  the  charge  of  the  judge.  Our  atten- 
tion is  called  to  no  erroneous  rule  of  law  laid  down  by  him,  and 
the  most  that  can  be  said  is  that  the  charge  shows  a  significant 
leaning  in  favor  of  the  defendant,  and  that  the  judge  was 
strongly  impressed  with  the  merits  of  the  defendant's  case.  But 
the  mere  intimation  of  an  opinion  by  the  judge  upon  evidence, 
or  upon  the  merits  of  the  case,  or  his  comments  upon  the  evi- 
dence, though  unfavorable  to  the  party  complaining,  furnish  no 
ground  for  a  reversal  here,  so  long  as  the  whole  case  is  submit- 
ted to  the  jury  upon  a  charge  which  lays  down  no  improper  rule 
of  law.  If  a  judge,  in  his  charge  to  the  jury,  uses  such  lan- 
guage as  to  improperly  bias  their  judgments  or  influence  their 
verdict,  that  may  be  ground  for  the  court  below,  upon  a  motion 
for  a  new  trial,  to  set  aside  the  verdict  if  satisfied  that  injus- 
tice has  been  done ;  but  upon  an  appeal  to  this  court,  where  the 
court  below  has  refused  to  set  aside  the  verdict,  and  has  affirmed 
the  judgment  entered  thereon,  we  can  review  only  errors  of  law 
which  have  been  properly  excepted  to.  A  careful  examination 
of  the  whole  case  leads  us  to  the  conclusion  that  the  exceptions 
of  the  plaintiffs  point  out  no  legal  error;  and  that  there  Ls  no 
ground  for  a  reversal  of  the  judgment.  The  judgment  should 
be  AFFIRMED,  with  costs.     All  concur. 


CHAPTER  VII. 

MATTERS  OF  WHICH  THE  COURT  WILL  TAKE  JUDICIAL 
NOTICE.* 

HANLEY  ET  AL  v.  DONOGHUE. 
116  U.  S.  1.     1885. 

In  error  to  the  court  of  appeals  of  the  state  of  Maryland. 

Gray,  J.  This  was  an  action  brought  by  Michael  Hanley  and 
William  F.  Welch  against  Charles  Donoghue  in  the  circuit 
court  for  Baltimore  county  in  the  state  of  ^Maryland  upon  a 
judgment  for  $2,000  recovered  by  the  plaintiti's  on  June  4,  1877, 
in  an  action  of  covenant  against  the  defendant,  Charles  Don- 
oghue, together  with  one  John  Donoghue,  in  the  court  of  com- 
mon pleas  of  Washington  county  in  the  state  of  Pennsylvania, 
and  there  recorded.  The  declaration  contained  three  counts. 
The  first  count  set  forth  the  recovery  and  record  of  the  judg- 
ment as  aforesaid  in  said  court  of  common  pleas,  and  alleged 
that  it  was  still  in  force  and  unreversed.  The  second  count 
contained  similar  allegations,  and  also  alleged  that  in  the  form- 
er action  Charles  Donoghue  was  smnmoned,  and  property  of 
John  Donoghue  was  attached  by  process  of  foreign  attachment, 
but  he  was  never  summoned,  and  never  appeared,  and  that  the 
proceedings  in  that  action  were  duly  recorded  in  that  court. 
The  third  count  repeated  the  allegations  of  the  second  count, 
and  further  alleged  that  "by  the  law  and  practice  of  Pennsyl- 
vania the  judgment  so  rendered  against  the  two  defendants 
aforesaid  is  in  that  state  valid  and  enforceable  against  Charles 
Donoghue,  and  void  as  against  Jolm  Donoghue,"  and  that,  "by 
the  law  of  Pennsylvania,  any  appeal  from  the  judgment  so 
rendered  to  the  supreme  court  of  Pennsylvania  (which  is  the 
only  court  having  jurisdiction  of  appeals  from  the  said  court  of 
common  pleas)  is  required  to  be  made  within  two  years  of  the 


*See  Sees.  1899-1900,  Vol.  11,  Cyclopedia  of  Law,  and  eases  there  cited. 

391 


392  MATTERS  COURT  WILL  JUDICIALLY  NOTICE. 

rendition  of  the  judgment;  nevertheless  no  appeal  has  ever  been 
taken  from  the  judgment  so  rendered  against  the  said  defend- 
ants, or  either  of  them."  The  defendant  filed  a  general  demur- 
rer to  each  and  all  of  the  counts,  which  was  sustained,  and  a  gen- 
eral judgment  rendered  for  him.  Upon  appeal  by  the  plaint- 
iffs to  the  court  of  appeals  of  the  state  of  Maryland,  the  judg- 
ment was  affirmed.  59  Md.  239.  The  plaintiffs  thereupon 
sued  out  this  writ  of  error  on  the  ground  that  the  decision  was 
against  a  right  and  privilege  set  up  and  claimed  by  them  under 
the  constitution  and  laws  of  the  United  States. 

The  question  presented  by  this  writ  of  error  is  whether  the 
judgment  of  the  court  of  appeals  of  the  state  of  Maryland  has 
denied  to  the  plaintiffs  a  right  and  privilege  to  which  they  are 
entitled  under  the  first  section  of  the  fourth  article  of  the  con- 
stitution of  the  United  States,  which  declares  that  ''full  faith 
and  credit  shall  be  given  in  each  state  to  the  public  acts,  rec- 
ords, and  judicial  proceedings  of  every  other  state ;  and  the  con- 
gress may  by  general  laws  prescribe  the  manner  in  which  such 
acts,  records,  and  proceedings  shall  be  proved  and  the  effect 
thereof";  and  under  section  905  of  the  Revised  Statutes,  which 
re-enacts  the  act  of  May  26,  1790,  c.  11,  (1  Stat.  122,)  and  pre- 
scribes the  manner  in  which  the  records  and  judicial  proceed- 
ings of  the  courts  of  any  state  shall  be  authenticated  and  proved, 
and  enacts  that  "the  said  records  and  judicial  proceedings,  so 
authenticated,  shall  have  such  faith  and  credit  given  to  them 
in  every  court  within  the  United  States  as  they  have  by  law 
or  usage  in  the  courts  of  the  state  from  which  they  are  taken." 

By  the  settled  construction  of  these  provisions  of  the  consti- 
tution and  statutes  of  the  United  States,  a  judgment  of  a  state 
court,  in  a  cause  within  ite  jurisdiction,  and  against  a  defend- 
ant lawfully  summoned,  or  against  lawfully  attached  property 
of  an  absent  defendant,  is  entitled  to  as  much  force  and  effect 
against  the  person  summoned  or  the  property  attached,  when 
the  ciuestion  is  presented  for  decision  in  a  court  of  another  state, 
as  it  has  in  the  state  in  which  it  was  rendered.  Maxwell  v. 
Stewart,  22  Wall.  77;  Insurance  Co.  v.  Harris,  97  U.  S.  331; 
Green  v.  Van  Buskirk,  7  Wall.  139;  Cooper  v.  Reynolds,  10 
Wall.  308.  And  it  is  within  the  power  of  the  legislature  of  a 
state  to  enact  that  judgments  which  shall  be  rendered  in  its 
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courts  in  actions  against  joint  defendants,  one  of  whom  has  not 
been  duly  served  with  process,  shall  be  valid  as  to  those  who 
have  been  so  served,  or  who  have  appeared  in  the  action. 
Mason  v.  Eldred,  6  Wall.  231;  Eldred  v.  Bank,  17  WaU.  545; 
Hall  v.  Lanning,  91  U.  S.  160,  168 ;  Sawin  v.  Kenny,  93  U.  S. 
289. 

Much  of  the  argument  at  the  bar  was  devoted  to  the  discus- 
sion of  questions  which  the  view  that  we  take  of  this  case  ren- 
ders it  unnecessary  to  consider;  such  as  the  proper  manner  of 
impeaching  or  avoiding  judgments  in  the  state  in  which  they 
are  rendered,  for  want  of  due  service  of  process  upon  one  or  all 
of  the  defendants;  or  the  effect  which  a  judgment  rendered  in 
one  state  against  two  joint  defendants,  one  of  whom  has  been 
duly  summoned  and  the  other  has  not,  should  be  allowed  against 
the  former  in  the  courts  of  another  state,  without  allegation  or 
proof  of  the  effect  which  such  a  judgment  has  against  him  by 
the  law  of  the  first  state.  No  court  is  to  he  charged  with  the 
knowledge  of  foreign  laws;  but  they  are  well  understood  to  be 
facts  which  must,  like  other  facts,  he  proved  before  they  can 
be  received  in  a  court  of  justice.  Talbot  v.  Seeman,  1  Cranch,  1, 
38;  Church  v.  Huhhart,  2  Cranch,  187,  236 ;  Strother  v.  Lucas, 
6  Pet.  763,  768;  Dainese  v.  Hale,  91  U.  8.  13,  20.  It  is  equally 
well  settled  that  the  several  states  of  the  Union  are  to  be  con- 
sidered as  in  this  respect  foreign  to  each  other,  and  that  the 
courts  of  one  state  are  not  presumed  to  know,  and  therefore 
not  bound  to  take  judicial  notice  of,  the  laws  of  another  state. 
In  Buckner  v.  Finley,  2  Pet.  586,  in  which  it  was  held  that  bills 
of  exchange  drawn  in  one  of  the  states  on  persons  living  in  an- 
other were  foreign  bills,  it  was  said  by  Mr.  Justice  Washington, 
delivering  the  unanimous  opinion  of  this  court:  "For  all  na- 
tional purposes  embraced  by  the  federal  constitution  the  states 
and  the  citizens  thereof  are  one,  united  under  the  same  sover- 
eign authority,  and  governed  by  the  same  laws.  In  all  other  re- 
spects the  states  are  necessarily  foreign  to  and  independent  of 
each  other;  their  constitutions  and  forms  of  government  being, 
although  republican,  altogether  different,  as  are  their  laws  and 
institutions."  2  Pet.  590.  Judgments  recovered  in  one  state 
of  the  Union,  when  proved  in  the  courts  of  another,  differ  from 
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judgments  recovered  in  a  foreign  country  in  no  other  respect 
than  that  of  not  being  re-examinable  upon  the  merits,  nor  im- 
peachable for  fraud  in  obtaining  them,  if  rendered  by  a  court 
having  jurisdiction  of  the  cause  and  of  the  parties.  Buckner  v. 
Finley,  2  Pet.  592 ;  McElmoyle  v.  Cohen,  13  Pet.  312,  324 ;  D'Arcy 
V.  Ketchum  11  How.  165,  176;  Chri.stmas  v.  Russel,  5  Wall,  290, 
305 ;  Thompson  v.  Whitman,  18  Wall.  457.  Congress,  in  the  exe- 
cution of  the  power  conferred  upon  it  by  the  constitution,  hav- 
ing prescribed  the  mode  of  attestation  of  records  of  the  courts 
of  one  state  to  entitle  them  to  be  proved  in  the  courts  of  an- 
other state,  and  having  enacted  that  records  so  authenticated 
shall  have  such  faith  and  credit  in  every  court  within  the  United 
State  as  they  have  by  law  or  usage  in  the  state  from  which  they 
are  taken,  a  record  of  a  judgment  so  authenticated  doubtless 
proves  itself  without  further  evidence;  and  if  it  appears  upon 
its  face  to  be  a  record  of  a  court  of  general  jurisdiction,  the  jur- 
isdiction of  the  court  over  the  cause  and  the  parties  is  to  be  pre- 
sumed, unless  disproved  by  extrinsic  evidence  or  by  the  rec- 
ord itself.  Knowles  v.  Gas-Light  &  Coke  Co.,  19  Wall.  58 ;  Set- 
tlemier  v.  Sullivan,  97  U.  S.  444.  But  congress  has  not  under- 
taken to  prescribe  in  what  manner  the  effect  that  such  judgments 
have  in  the  courts  of  the  state  in  which  they  are  rendered  shall 
be  ascertained,  and  has  left  that  to  be  regulated  by  the  general 
rules  of  pleading  and  evidence  applicable  to  the  subject. 

Upon  principle,  therefore,  and  according  to  the  great  pre- 
ponderance of  authority,  (cases  omitted),  whenever  it  becomes 
necessary  for  a  court  of  one  state,  in  order  to  give  full  faith  and 
credit  to  a  judgment  rendered  in  another  state,  to  ascertain  the 
effect  which  it  has  in  that  state,  the  law  of  that  state  must  be 
proved,  like  any  other  matter  of  fact.  The  opposing  decisions 
in  Ohio  v.  Hinchman,  27  Pa.  St.  479,  and  Paine  v.  Schenectady 
Ins.  Co.,  11  R.  I.  411,  are  based  upon  the  misapprehension  that 
this  court,  on,  a  writ  of  error  to  review  a  decision  of  the  highest 
court  of  one  state  upon  the  faith  and  credit  to  be  allowed  to  a 
judgment  rendered  in  another  state,  always  takes  notice  of  the 
laws  of  the  latter  state;  and  upon  the  consequent  misapplica- 
tion of  the  postulate  that  one  rule  must  prevail  in  the  court  of 
original  jurisdiction  and  in  the  court  of  last  resort.    When  exer- 
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cising  an  original  jurisdiction  under  the  constitution  and  laws 
of  the  United  States,  this  court,  as  well  as  every  other  court 
of  the  national  government,  doubtless  takes  notice,  without 
proof,  of  the  laws  of  each  of  the  United  States.  But  in  this  court, 
exercising  an  appellate  jurisdiction,  whatever  was  matter  of 
law  in  the  court  appealed  from  is  matter  of  law  here,  and  what- 
ever was  matter  of  fact  in  the  court  appealed  from  is  matter  of 
fact  here.  In  the  exercise  of  its  general  appellate  jurisdiction 
from  a  lower  court  of  the  United  States,  this  court  takes  judicial 
notice  of  the  laws  of  every  state  of  the  Union,  because  those  laws 
are  known  to  the  court  below  as  laws  alone,  needing  no  averment 
or  proof.  Course  v.  Stead,  4  Ball.  22,  27,  note;  Hinde  v.  Vattier, 
5  Pet.  398;  Owings  v.  Hull,  9  Pet.  607,  625;  U.  S.  v.  Turner,  11 
How.  663,  668;  Pennington  v.  Gibson,  16  How.  65;  Covington 
Drawbridge  Co.  v.  Shepherd,  20  How.  227,  230;  Cheever  v.  Wil- 
son, 9  Wall.  108;  Junction  R.  Co.  v.  Bank  of  Ashland,  12  Wall. 
226,  230;  Lamar  v.  Micou,  114  U.  S.  218,  5  Sup.  Ct.  857.  But 
on  a  writ  of  error  to  the  highest  court  of  a  state,  in  which  the 
revisory  power  of  this  court  is  limited  to  determining  whether 
a  question  of  law  depending  upon  the  constitution,  laws,  or  treat- 
ies of  the  United  States  has  been  erroneously  decided  by  the 
state  court  upon  the  facts  before  it,  while  the  law  off  that  state, 
being  known  to  its  courts  as  law,  is  of  course  within  the  judicial 
notice  of  this  court  at  the  hearing  on  error;  yet,  as  in  the  state 
court,  the  laws  of  another  state  are  but  facts,  requiring  to  be 
proved  in  order  to  be  considered,  this  court  does  not  take  judicial 
notice  of  them,  unless  made  part  of  the  record  sent  up,  as  in  Green 
V.  Van  Buskirk,  7  Wall.  139.  The  case  comes,  in  principle,  within 
the  rule  laid  down  long  ago  by  Chief  Justice  Marshall:  "That 
the  laws  of  a  foreign  nation,  designed  only  for  the  direction  of 
its  own  affairs,  are  not  to  be  noticed  by  the  courts  of  other  coun- 
tries, unless  proved  as  facts,  and  that  this  court,  with  respect  to 
facts,  is  limited  to  the  statement  made  in  the  court  below,  cannot 
be  questioned."  Talbot  v.  Seeman,,  1  Craneh,  1,  38.  Whereby 
the  local  law  of  a  state,  as  in  Tennessee  (Hobbs  v.  IMeraphis  & 
C.  R.  Co.,  9  Heisk.  873),  its  highest  court  takes  judicial  notice 
of  the  laws  of  other  states,  this  court,  also,  on  writ  of  error, 
might  take  judicial  notice  of  them.    But  such  is  not  the  case  in 
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Maryland,  where  the  court  of  appeals  has  not  only  affirmed  the 
general  rule  that  foreign  laws  are  facts  Avhich,  like  other  facts, 
must  be  proved  before  they  can  be  received  in  evidence  in  courts 
of  justice,  but  has  held  that  the  effect  which  a  judgment  ren- 
dered in  another  state  has  by  the  law  of  that  state  is  a  matter  of 
fact,  not  to  be  judicially  noticed  without  allegation  and  proof; 
and  consequently  that  an  allegation  of  the  effect  which  such  a 
judgment  has  by  law  in  that  state  is  admitted  by  demurrer. 
Baptiste  v.  De  Volumbrun,  5  Har.  &  J.  86,  98 ;  Wernwag  v.  Paw- 
ling, 5  Gill  &  J.  500,  508;  Bank  of  U.  S.  v.  Merchants'  Bank,  7 
Gill,  415,  431 ;  Coates  v.  Mackey,  56  Md.  416,  419. 

From  these  considerations  it  follows  that  the  averment  in  the 
third  count  of  the  declaration,  that  by  the  law  of  Pennsylvania 
the  judgment  rendered  in  that  state  against  Charles  Donoghue 
and  John  Donoghue  was  valid  and  eiiforceahle  against  Charles, 
who  had  been  served  with  process  in  that  state,  and  void  against 
John,  who  had  not  been  so  served,  must  be  considered,  both  in  the 
courts  in  Maryland  and  in  this  court,  on  writ  of  error  to  one 
of  those  courts,  an  allegation  of  fact  admitted  by  the  demurrer. 
Upon  the  record  before  us,  therefore,  the  plaintiff  appears  to  be 
entitled,  under  the  constitution  and  laws  of  the  United  States, 
to  judgment  on  this  count.  It  having  been  admitted  at  the  bar 
that  the  other  counts  are  for  the  same  cause  of  action,  it  is  un- 
necessary to  consider  them.  The  general  judgment  for  the  de- 
fendant is  erroneous,  and  the  rights  of  both  parties  will  be  se- 
cured by  ordering,  in  the  usual  form,  that  the  judgment  of  the 
court  of  appeals  of  Maryland  be  reversed,  and  the  case  remanded 
to  that  court  for  further  proceedings  not  inconsistent  with  this 
opinion. 


LLOYD  v.  MATTHEWS  ET  AL. 

15.5  U.  S.  222.     1894. 

In  Error  to  the  Court  of  Appeals  of  the  State  of  Kentucky. 

Hattie  A.  Matthews  held  the  demand  note  of  E.  L.  Harper  for 
$5,000,  on  which  the  interest  had  been  paid  to  January  1,  1882. 
June  21,  1887,  Harper  was  the  owner  of  some  shares  of  stock 
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in  the  Fidelity  Building,  Saviii^^s  &  Loan  Company  of  Nev^'port, 
Ky.,  worth  about  $5,000,  which  he,  being  in.solvent,  transferred 
on  the  morning  of  that  day  to  Miss  Matthews  in  part  payment 
of  the  debt,  by  bhmk  indorsement  in  the  building  company's 
book.  Afterwards  the  name  of  J.  II.  Otten  was  inserted  as  a 
proper  person  to  obtain  the  money,  and  for  this  reason  he  was 
made  a  party  to  these  proceedings,  though  having  no  real  inter- 
est therein.  A  few  hours  after  the  transfer,  Harper  made  an 
assignment  of  all  his  propeerty  for  the  benefit  of  his  creditors 
under  the  insolvent  laws  of  Ohio,  and,  the  person  named  as  as- 
signee failing  to  qualify,  IT.  P.  Lloyd,  the  present  plaintiff  in 
error,  was  appointed,  by  the  proper  court,  such  assignee.  Cer- 
tain creditors  of  Harper  brought  suit  in  the  chancery  court  of 
Campbell  county,  Ky.,  on  their  several  debts,  and  attached 
the  stock  as  the  property  of  Harper.  These  cases  were 
consolidated,  and  while  they  were  pending,  September  16, 
1887,  MLss  Matthews  and  Otten  filed  their  joint  petition  to  be 
made  parties  defendant,  which  was  done.  They  alleged  the  own- 
ership by  Harper  of  the  stock;  the  transfer  by  indorsement  in 
the  book,  which  was  made  an  exhibit ;  that  Miss  IMatthews  was  a 
creditor  of  Harper  to  an  amount  equal  to  the  face  value  of  the 
stock ;  that  the  transfer  of  the  stock  was  made  some  hours  before 
the  execution  of  the  deeds  of  assignment  by  Harper,  and  was 
bona  fide,  and  for  a  valuable  consideration,  and  pa.ssed  all  Har- 
per's interest;  that  Harper  was  a  citizen  and  resident  of  the 
state  of  Ohio  at  the  time  of  the  assignment  and  theretofore; 
that  ' '  by  the  laws  in  existence  at  that  time  in  said  state  of  Ohio, 
debtors  had  the  right  to  made  preferences  in  the  payment  of 
their  creditors,  either  in  the  deed  of  assignment  or  by  paying 
them  theretofore,  in  such  a  way  as  they  saw  proper";  that  Lloyd 
had  been  made  a  party  as  assignee,  and  was  claiming  the  stock 
as  part  of  Harper's  estate,  while  the  plaintiffs  in  the  consoli- 
dated cases  asserted  their  claims  under  the  attachments;  and 
praying  that  the  stock  be  adjudged  to  ]\Ii.ss  Matthews.  January 
14,  1888,  ]\Iiss  IMatthews  and  Otten  filed  a  joint  amended  an- 
swer, attaching  the  note  as  an  exhibit,  and  making  this  and  their 
former  petition  a  cross  petition.  On  the  same  day  Lloyd,  as- 
signee, filed  a  reply  to  the  answer  and  answer  to  the  cross  peti- 
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tion.  This  pleading  contained  five  paragraphs.  The  first  denied 
that  Harper  owed  ^liss  Matthews  anything  at  the  time  the  stock 
was  assigned;  admitted  that  at  the  time  of  the  execution  of  the 
assignment  Hai^per  and  Miss  iMatthews  were  both  citizens  and 
residents  of  the  state  of  Ohio ;  denied  ' '  that  at  the  time  of  mak- 
ing said  assignment  debtors  had  by  the  laws  of  the  state  of 
Ohio  the  right  to  prefer  their  creditors  in  the  deed  of  assign- 
ment." The  second  paragraph  asserted  that  the  transfer  and 
conveyance  of  the  stock  to  Otten  by  Harper  was  made  for  the 
purpose  and  with  the  intent  to  defraud  the  creditors  of  Har- 
per of  their  just  and  lawful  debts,  and  that  such  transfer  and 
assignment  was  fraudulent  and  void  under  and  by  virtue  of  sec- 
tion 4196  of  the  Revised  Statutes  of  the  state  of  Ohio,  which  pro- 
vided as  follows,  to  wit : 

"Every  gift,  grant,  or  conveyance  of  lands,  tenements,  here- 
ditaments, rents,  goods  or  chattels,  and  every  bond,  judgment  or 
execution  made  or  obtained  with  intent  to  defraud  creditors  of 
their  just  and  lawful  debts  or  damages,  or  to  defraud  or  to  de- 
ceive the  person  or  persons  purchasing  such  lands,  tenements, 
hereditaments,  rents,  goods  or  chattels,  shall  be  deemed  utterly 
void  and  of  no  effect." 

The  third  paragraph  denied  any  consideration  for  the  transfer. 
The  fourth  alleged  the  transfer  to  be  fraudulent  and  done  with 
intent  to  hinder  and  delay  Harper's  creditors.  The  fifth 
averred  that  the  transfer  was  made  by  Harper  with  the 
intent  to  prefer  Miss  Matthews,  if  she  was  a  creditor,  which  de- 
fendant denied,  over  his  other  creditors,  and  was  void  under 
section  6343  of  the  Revised  Statutes  of  the  state  of  Ohio,  which 
reads  as  follows: 

"All  assignments  in  trust  to  a  trustee  or  trustees,  made  in 
contemplation  of  insolvency,  with  the  intent  to  prefer  one  or 
more  creditors,  shall  inure  to  the  equal  benefit  of  all  creditors 
in  proportion  to  the  amount  of  their  respective  claims,  and  the 
trusts  arising  under  the  same  shall  be  administered  in  conformity 
with  the  provisions  of  this  chapter." 

On  May  18,  1888,  Miss  Matthews  filed  reply  to  the  original  an- 
swer and  cro.ss  petition  of  Lloyd,  trustee,  as  follows : 

* '  The  defendant  Ilattie  A.  Matthews,  for  reply  to  answer  and 
cross  petition  of  II.  P.  Lloyd  says  she  admits  E.  L.  Harper  was 
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insolvent  when  he  assifmed  the  building?  association  stock  to 
her. 

"She  admits  that  he  assigned  the  stock  to  her  with  the  inten- 
tion to  prefer  her  to  the  exclusion  of  the  creditors,  but,  as  was 
stated  in,  her  original  pleadings,  this  was  allowable  under  the 
laws  of  Ohio. 

"She  denies  that  under  the  provisions  of  the  laws  which  are 
set  out  in  said  pleading  of  Lloyd,  to  wliich  this  is  a  reply,  there 
is  anything  which  invalidate  the  transfer  of  the  stock  to  this  de- 
fendant, the  same  involved  in  the  case. 

"Wherefore  the  defendant  prays  as  in  her  original  pleadings, 
and  for  general  relief." 

The  chancery  court  rendered  judgment  in  favor  of  Lloyd, 
trustee,  for  the  full  value  of  the  stock,  amounting  as  a  money 
demand  against  the  building  association  to  the  sum  of  $4,914.89, 
and  ]\Ii.ss  ^Matthews  and  Otten  appealed  to  the  court  of  appeals  of 
the  state  of  Kentucky  which  reversed  the  judgment  of  the  chan- 
cery court,  and  remanded  the  cause,  with  directions  to  render 
judgment  in  favor  of  Miss  Matthews,  in  conformity  to  the  opin- 
ion.   ]\Iatthews  v.  Lloyd,  89  Ky.  625,  13  S.  W.  106. 

To  review  this  judgment  a  writ  of  error  from  this  court  was 
allowed. 

Mr.  Chief  Justice  Fuller,  after  stating  the  facts  in  the  fore- 
going language,  delivered  the  opinion  of  the  court. 

The  federal  ({ue.stion  upon  which  plaintiff  relies  to  sustain  our 
jurisdiction  is  that,  under  the  statutory  law  of  Ohio  set  out  in 
his  pleading,  the  transfer  of  the  stock  in  question  was  void,  and 
that  the  court  of  appeals  of  Kentucky  in  rendering  judgment  did 
not  give  that  full  faith  and  credit  to  the  public  acts,  records,  and 
judicial  proceedings  of  the  state  of  Ohio  which  the  constitution 
and  the  law  of  the  United  States  require.  Const,  art.  4  §  1 ; 
Rev.  St.  §  905. 

The  first  error  assigned  is  as  follows :  ' '  The  court  of  appeals  of 
Kentucky  erred  in  the  decision  rendered  in  this  case  below,  in 
failing  to  give  full  faith  and  credit  to  the  laws  of  the  state  of 
Ohio  which  were  presented  in  the  pleadings,  in  failing  to  give 
full  faith  and  credit  to  the  judicial  construction  of  such  laws 
by  the  highest  court  of  said  state,  and  in  failing  to  give  full 
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faith  and  credit  to  the  judicial  proceedings  of  the  probate  court 
of  Hamilton  county,  Ohio,  as  set  forth  in  the  pleadings." 

We  do  not  find  that  the  record  contains  any  judicial  proceed- 
ings of  the  probate  court  of  Hamilton  county,  Ohio,  but  suppose 
the  reference  to  be  to  proceedings  in  insolvency  upon  the  filing 
of  the  deed  of  assignment  by  Harper,  under  which  Lloyd,  trus- 
tee, claims,  and  that  such  insolvency  proceedings  could  have  no 
greater  effect  on  the  question  of  title  than  allowed  by  the  laws 
of  Ohio  in  the  matter  of  the  preference  of  creditors. 

The  court  of  appeals  of  Kentucky  held  that,  as  the  parties  all 
resided  in.  Ohio,  and  the  entire  transaction  occurred  there,  its 
validity  was  to  be  tested  by  the  law  in  force  there;  that  at  com- 
mon law  a  debtor  had  a  right  to  prefer  a  creditor,  either  by  pay- 
ment or  an  express  preference  in  a  deed  of  assignment ;  that  he 
had  a  right  to  pay  his  debt,  and  it  was  only  by  virtue  of  statu- 
tory law  that  such  a  payment  could  be  held  invalid,  and  the 
creditor  be  compelled  to  surrender  his  advantage;  that  in  the 
absence  of  any  showing  of  the  existence  of  such  a  statute  in  an- 
other state,  it  must  be  presumed  that  the  common  law  was  in  force 
there;  that  section  6343  of  the  Revised  Statutes  of  Ohio,  set  out 
in  the  pleadings,  did  not  appear  "to  embrace  a  case  like  this 
one,  but  to  relate  alone  to  preferences  made  in  deeds  of  assign- 
ment to  trustees  for  creditors  generally";  that  this  transfer 
could  not  properly  be  held  to  be  part  of  the  deed  of  assignment ; 
and  that,  tested  by  the  rules  of  the  common  law,  the  preference 
was  not  invalid. 

Now,  in  arriving  at  these  conclusions,  the  court  of  appeals  did 
not  concur  with  the  views  of  Harper's  assignee;  hut  does  it  there- 
fore follow  that  full  faith  and  credit  was  denied  to  the  laws  of 
Ohio  and  to  the  construction  of  siich  laivs  by  the  highest  court  of 
that  state?  The  courts  of  the  United  States,  when  exercising 
their  original  jurisdiction,  take  notice,  without  proof,  of  the  laws 
of  the  several  states;  but  in  the  supreme  coiirt  of  the  United 
States,  when  acting  under  its  appellate  jurisdiction,  whatever 
was  matter  of  fact  in  the  state  court  whose  judgment  or  decree 
is  under  review  is  matter  of  fact  there.  And  whenever  a  court 
of  one  state  is  required  to  ascertain  what  effect  a  public  act  of  an- 
other state  has  in  that  state,  the  law  of  such  other  state  must 
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he  proved  as  a  fact.  Chicago  &  A.  R.  Co.  v.  Wiggins  Ferry  Co., 
119  U.  S.  615,  7  Sup.  Ct.  398;  Hanky  v.  Donoghue,  116  U.  S. 
1,  6  Sup.  Ct.  242. 

The  court  of  appeals  was  obliged  to  determine  the  case  on  the 
record,  and  plaintiff  in  error  had  failed  to  plead  the  construction 
given  the  Ohio  statutes  by  the  court  of  Ohio,  or  to  introduce  the 
printed  books  of  cases  adjudged  in  the  state  of  Ohio,  or  to  prove 
the  common  law  of  that  state  by  the  parol  evidence  of  persons 
learned  in  that  law,  or  to  put  in  evidence  the  laws  of  that  state 
as  printed  under  the  autliority  thereof,  or  a  certified  copy  thereof, 
as  provided  by  the  law  of  Kentucky.  Gen.  St.  Ky.  1888,  c.  37, 
§§  17,  19,  pp.  546,  547. 

The  court  of  appeals  was  left,  therefore,  to  construe  the  parts 
of  the  Ohio  laws  that  were  pleaded  as  it  would  local  laws;  and 
it  is  settled  that  under  such  circumstances,  where  the  validity 
of  a  state  law  is  not  drawn  in  question,  but  merely  its  construc- 
tion, no  federal  question  arises.  As  was  remarked  in  Glenn  v. 
Garth,  147  U.  S.  360,  368,  13  Sup.  Ct.  350:  "If  every  time  the 
courts  of  a  state  put  a  construction  upon  the  statutes  of  another 
state,  this  court  may  be  required  to  determine  whether  that  con- 
struction was  or  was  not  correct,  upon  the  ^ound  that  if  it  were 
concluded  that  the  construction  was  incorrect  it  would  follow 
that  the  state  courts  had  refused  to  give  full  faith  and  credit  to 
the  statutes  involved,  our  jurisdicion  would  be  enlarged  in  a 
manner  never  heretofore  believed  to  have  been  contemplated." 
Banking  Co.  v.  Marshall,  12  How.  165;  Cook  Co.  v.  Calumet 
&  C.  Canal  &  Dock  Co.,  138  U.  S.  635,  11  Cup.  Ct.  435. 

This  record  contains  nothing  to  show  as  matter  of  fact  that 
the  public  acts  of  Ohio  had  by  law  or  usage  in  Ohio  any  other 
effect  than  was  given  them  by  the  court  of  appeals  of  Kentucky. 

Writ  of  error  dismissed. 

Mr.  Justice  Harlan  was  of  opinion  that  the  writ  of  error 
should  be  retained  and  the  judgment  affirmed. 


CHAPTER  VIII. 

OF  WRITTEN  EVIDENCE.* 

Of  Secondary  Evidence  to  Prove  the  Coyitents  of  Writings.** 

GOODRICH  V.  WESTON. 
102  Mass.  362.    1869. 

Wells,  J.  The  defendant,  by  giving  notice  to  produce  the 
original  letters  written  by  him  to  the  plaintiffs,  had  entitled  him- 
self to  prove  their  contents  by  secondary  evidence.  He  pro- 
duced* copies,  made  by  his  wife  from  his  letter  book,  into  which 
the  originals  had  been  first  copied  by  a  machine  press;  and  tes- 
tified that  he  had  compared  these  copies  with  those  in  the  letter 
book,  and  that  they  were  correct.  He  also  testified  that  he  de- 
posited the  originals  in  the  postoffice,  directed  to  the  plaintiffs. 
The  offer  to  send  for  the  letter  book,  and  produce  it  in  court,  if 
desired,  must  be  taken  at  least  to  relieve  the  defendant  from  any 
suspicion  that  the  letter  book  was  improperly  kept  back.  The 
objection  to  the  admissibility  of  the  copies  stands,  therefore, 
strictly  upon  the  legal  ground  stated,  namely,  "that  they  were 
not  copies  of  the  originals,  and  that  the  letter  book  itself  would 
be  the  best  evidence." 

Whenever  a  copy  of  a  record  or  document  is  itself  made  origi- 
nal or  primary  evidence,  the  rule  is  clear  and  well  settled  that 
it  must  be  a  copy  made  directly  from  or  compared  with  the  origi- 
nal. If  the  first  copy  be  lost,  or  in  the  hands  of  the  opposite 
party,  so  long  as  another  may  be  obtained  from  the  same  source, 
no  ground  can  be  laid  for  resorting  to  evidence  of  an  inferior  or 
secondary  character.  The  admission  of  a  transcript  from  the  rec- 
ord of  a  deed  or  other  private  writing,  for  the  record  of  which 
provision  is  made  by  law,  is  not  an  exception  to,  but  only  a  modi- 

*See  Sees.  1910-1926,  Vol.  11,  C.vc*loT)edia  of  Law.  and  cases  there  cited. 
**See  Sec.  1920  ct  seq.,  Vol.  11.  Cvr-lopedia  of  Law. 
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fication  of,  the  same  rule.  But  when  the  source  of  oi'iginal  evi- 
dence is  exhausted  and  resort  is  properly  }iad  to  secondary  proof, 
the  contents  of  pnvate  writings  may  be  proved  like  any  other 
fact,  by  indirect  evidence.  The  adniissibiiity  of  evidence  offered 
for  this  purpose  must  depend  upon  its  legitimate  tendency  to 
prove  the  facts  sought  to  be  proved  and  not  upon  tJie  compara- 
tive weight  or  value  of  one  or  another  form  of  proof.  The  jury 
will  judge  of  its  weight,  and  may  give  due  consideration  to  the 
fact  that  a  less  satisfactory  form  of  proof  is  offered  while  a  more 
satisfactory  one  exists  and  is  withheld,  or  not  produced  when  it 
might  have  been  readily  obtained.  But  there  are  no  degrees  of 
legal  distinction  in  this  class  of  evidence.  Although  there  has 
been  much  diversity  of  practice,  and  the  decisions  are  far  from 
uniform,  more  frequently  turning  upon  special  circumstances 
and  facts  tJian  upon  a  general  principal,  the  tendency  of  author- 
ity is,  as  we  think,  towards  the  estahlishment  of  the  rule  here 
stated.  2  Phil.  Ev.  {4th  Am.  Ed.)  568;  1  Greenl.  Ev.  §§  84,582; 
Stetson  V.  Gidliver,  2  Cush.  494;  Robertson  v.  Tyynch,  18  Johns. 
451;  Wiyin  v.  Patterson,  9  Pet.  663;  Brown  v.  Woodman,  6  Car. 
&  P.  206;  Doe  V.  Ross,  7  Mees.  &  W.  102. 

In  this  ease  the  letter  book,  if  prodneed,  would  have  been  only 
secondary  evidence.  We  are  vsatisfied  that  the  copies,  admitted 
by  the  court  below,  were  sufficiently  verified  to  justify  their 
admission  as  competent  evidence  of  the  contents  of  the  original 
letters. 

Exceptions  overruled. 
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109  N.  C.  555.     1891. 

Appeal  from  .«;uperior  court.  Alamance  coimty;  Edwin  T. 
Boykiii,  Jiulfje. 

This  was  an  action  by  Christian  Isley  against  John  Boon  and 
others  to  try  title  to  land.  There  w<ls  .iudcrnient  for  defendants, 
and  plaintiff  appeals.     Reversed. 

On  the  trial  it  became  material  for  the  plaintitT  to  produce  in 
evidence  the  record  of  a  special  proceeding,  and  the  following 
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is  so  much  of  the  case  stated  on  appeal  for  this  court  in  respect 
thereto  as  need  be  reported : 

"The  plaintiff  then  introduced  the  letters  of  administration 
issued  to  E.  S.  Parker  upon  the  estate  of  Samuel  Adams,  de- 
ceased, issued  by  the  clerk  of  the  superior  court  of  Alamance 
coimty,  under  his  official  seal  of  the  8th  day  of  November,  1875. 
The  plaintiff*  then  proposed  to  show  a  sale  of  the  land  in  con- 
troversy, by  E.  S.  Parker,  administrator  of  Samuel  Adams,  de- 
ceased, on  the  3d  day  of  April,  1876,  (under  special  proceeding 
taken  by  him  in  the  superior  court  of  Alamance  county,  for  the 
purpose  of  creating  assets  for  the  payment  of  debts  of  his  in- 
testate.) to  John  Ireland,  the  last  and  highest  bidder,  and  a  deed 
made  on  the  5th  of  January,  1881,  to  the  heirs  at  law  of  the  said 
John  Ireland,  who  had  theretofore  died  intestate,  after  having 
paid  the  whole  of  the  purchase  money  for  said  land  to  the  admin- 
istrator, Parker.  To  establish  such  special  proceedings  the  plain- 
tiff put  in  evidence  two  summonses  issued  by  the  clerk  of  the  su- 
perior court  of  Alamance  county  under  his  official  seal,  bearing 
date  of  November  27,  1875,  entitled  *E.  S.  Parker,  as  adminis- 
trator of  Samuel  Adams,  against  John  Adams,  John  Boon  and 
wife,  Robena,  Jacob  Hicks  and  wife.  Piety,'  commanding  the 
sheriff  to  summon  the  defendants  to  appear  at  the  office  of  the 
clerk  of  the  superior  court  of  said  county  within  twenty-one 
days  after  the  service  of  summons  on  them  to  answer  the  com- 
plaint to  be  therein  filed,  one  of  which  summonses  was  directed  to 
the  sheriff  of  Alamance  county,  and  was  returned  by  the  sheriff 
of  said  county  as  served  upon  John  Boon  and  wife,  Robena,  on 
the  24th  of  January,  1876.  The  other  was  directed  to  the  sher- 
iff of  Forsyth  county,  and  was  returned  by  the  sheriff  of  said 
county  on  the  24th  of  January,  1876,  as  served  on  Jacob  Hicks 
and  wife.  Piety;  also  the  petition  of  E.  S.  Parker,  administrator 
of  Samuel  Adams,  deceased,  against  John  Adams,  John  Boon  and 
wife,  Robena,  Jacob  Hicks  and  wife,  Piety,  filed  in  said  court, 
praying  for  a  license  to  sell  the  real  estate  described  in  the  peti- 
tion, the  same  being  the  land  in  controversy  in  this  action,  as  the 
property  of  Samuel  Adams,  deceased,  to  create  assets  for  the 
payment  of  the  de})ts  of  his  intestate,  subject  to  the  right  of  the 
dower  of  the  widow  of  said  deceased,  which  said  petition  was 
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verified  before  the  clerk  of  said  court  on  the  20th  day  of  Jan- 
uary, 1876.  Plaintiff  also  introduced  an  order  directing?  publi- 
cation to  be  made  in  the  Alamance  Gleaner,  a  paper  published  in 
Alamance  county,  for  six  weeks. 

"The  plaintiff  introduced  A.  Tate,  and  showed  by  him  that  he 
was  the  clerk  of  the  superior  court  of  Alamance  county  from 
1878  to  the  first  Monday  in  December,  IBIiO,  who  testified  that 
the  two  summonses,  together  with  the  petition  of  E.  S.  Parker, 
administrator  of  Samuel  Adams,  deceased,  and  th(?  order  of  publi- 
cation, which  were  introduced  by  the  plaintiff,  were  (records) 
found  by  him  in  the  office  of  the  superior  court  of  Alamance 
count}'.  Tie  also  proved  that  W.  A.  Albri^^lit  was  his  immediate 
pit  (lecessor  in  the  clerk's  office  of  said  county,  and  that  he  well 
knew  his  handwriting,  and  that  the  signature  to  the  two  sum- 
monses, and  also  to  the  verification  to  the  petition  and  the  signa- 
ture to  the  order  for  publication,  were  his  handwriting.  Wit- 
ness also  testified  that  the  case  of  E.  S.  Parker,  administrator  of 
Samuel  Adams,  deceased,  against  John  Adams,  John  Boon  and 
Avife,  Robena,  Jacob  Ilicks  and  wife,  Piety,  appeared  in  the  sum- 
mons docket  of  said  superior  court;  and,  further,  that  he  had 
made  diligent  search  in  his  ofifiee  for  the  order  of  sale,  the  report 
of  sale,  the  decree  confirming  the  sale  by  E.  S.  Parker  as  admin- 
istrator to  John  Ireland,  or  any  other  papers  or  records  belong- 
ing to  said  case  in  said  office,  but  was  unable  to  find  such.  Wit- 
ness testified  that  he  found  no  other  entry  of  the  case  upon 
docket  or  records  than  the  statement  of  the  ease  and  the  issuing 
of  the  summonses.  lie  stated  that  he  found  no  minutes,  or  memor- 
andum, or  order  upon  said  records. 

"The  plaintiff  then  introduced  E.  S.  Parker,  the  administra- 
tor of  Samuel  Adams,  deceased,  and,  after  exhibiting  a  writ- 
ten notice  to  the  defendants  that  the  plaintiff  would  offer  parol 
evidence  of  the  existence  of  the  records  and  orders  and  proceed- 
ings in  the  special  proceeding  for  the  sale  of  the  land  of  the  said 
Samuel  Adams,  decea.sed,  and  the  loss  or  destruction  of  said 
records,  and  of  the  plaintilT's  purpose  to  .show  the  contents 
thereof  by  parol,  proposed  to  prove  by  him  the  Issuing  of  the 
summonses  hereinbefore  mentioned  and  the  fact  of  the  filing  by 
himself,  in  the  office  of  the  clerk  of  the  .superior  court,  of  the  pe- 
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tition,  hereinbefore  mentioned,  for  the  sale  of  land  to  make  as- 
sets, and  an  order  for  publication,  and  that  the  said  petition  anr^ 
order  were  in  his  handwriting,  and  signed  by  him  as  attorney 
and  petitioner,  and  were  the  original  papers  they  purported  to 
be.  Plaintiff  further  proposed  to  prove  by  said  witness  the  ex- 
istence of  an  order  adjudging  that  publication  had  been  made  for 
the  defendant  John  Adams,  a  non-resident,  and  of  a  decree  of 
the  said  court  in  the  said  special  proceeding  directing  him,  as 
the  administrator  of  Samuel  Adams,  to  sell  the  land  described 
in  his  petition  at  public  auction  at  the  court-house  in  Graham,  to 
the  highest  bidder,  for  cash,  after  duly  advertising  the  same, 
and  that  the  proceeds  of  the  sale  be  assets  in  his  hands  for  the 
payment  of  debts ;  it  being  adjudged  that  there  was  no  personal 
estate  of  said  intestate  with  which  to  pay  debts;  also  that  he 
made  said  sale,  after  due  advertisement,  on  the  3d  day  of  April, 
1876,  at  the  court-house  in  Graham,  when  and  where  John  Ire- 
land became  the  purchaser  at  the  price  of  $i?0.50,  and  paid  the 
purchase  money  down,  and  that  he  made  no  report  of  said  sale 
to  the  court ;  also  a  decree  of  the  court  made,  confirming  said  re- 
port and  sale,  and  directing  the  said  administrator  to  make  title 
in  fee  to  the  purchaser;  and  further  proposed  to  prove  by  said 
witness  that,  the  said  John  Ireland  having  died  soon  thereafter, 
after  having  paid  for  said  land,  he  made  and  executed  a  title  deed 
to  tlic  heirs  at  law  of  the  said  John  Ireland,  deceased,  being  the 
grantors  named  in  the  said  administrator's  deed,  which  deed  was 
made  on  the  5th  of  January,  1881.  And  plaintiff  further  pro- 
posed to  prove  by  said  Parker  that  he  aftenvards  saw  on  several 
occasions  said  special  proceeding,  petition,  and  other  orders,  or- 
der of  sale,  report  of  sale,  and  decree  confirming  said  sale,  etc., 
in  the  clerk's  office  as  records  of  said  court,  and  knew  that  all  of 
said  orders  did  exist  and  were  on  file  in.  said  office,  and  that 
diligent  search  has  been  made  since  in  said  office  for  them.  Upon 
objection  by  the  defendants  to  the  proposed  evidence  of  the  wit- 
ness E.  S.  Parker,  as  hereinbefore  set  forth,  the  court  sustained 
the  said  objection,  and  refused  the  proposed  evidence,  to  which 
ruling  of  the  court  the  plaintiff  excepted.  The  plaintiff  then 
proposed  to  introduce  in  evidence  the  deed  executed  by  E.  S. 
Parker,  administrator  of  Samuel  Adams,  to  J.  R.  Ireland,  W.  F. 
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Ireland,  Samuel  Ireland,  W.  S.  Caffey  and  wife,  Caroline  C. 
Lsley  and  wife,  Ivouisa,  for  the  land  in  controversy,  bearing  date 
5th  day  of  January,  1881,  which  deed  has  been  duly  proven  and 
registered,  and  insisted  upon  the  title  derived  from  said  deed, 
as  well  a.s  recitals  contained  therein,  as  evidence  of  the  existence 
of  the  record  and  other  proceedings  recited  in  said  deed  under 
the  law  and  the  maxim,  'Omnia  praesumuntur  rite  esse  acta.' 
The  court,  upon  objection  of  the  defendants,  refased  to  admit 
the  evidence  oll'ered,  and  the  plaintiff  excepted.  Upon  the  in- 
timation of  the  court  the  plaintiff  submitted  to  a  nonsuit  and  ap- 
pealed. 

iMerrimon,  C.  J.  The  evidence  proposed  and  rejected  on  the 
trial  must  be  accepted  for  the  present  purpose  as  true,  because 
it  was  material ;  and,  if  it  had  been  submitted  to  the  jury,  they 
might  have  believed  and  so  treated  it.  The  facts  showed  that 
material  parts  of  the  record  of  the  special  proceeding  referred 
to  had  been  lost  or  destroyed.  The  clerk  of  the  court,  the  proper 
custodian  of  the  record,  made  diligent  search  in  his  office  for 
such  parts  of  it  as  were  alleged  to  have  been  lost,  and  he  was 
unable  to  find  them.  It  must  be  taken  that  he  made  such  search 
ivhere,  rcguhniij,  they  ought  to  be,  and  generally  through  his 
office,  where  he  might  hope  lo  find  them.  He  failed  to  find  them, 
if  they  ever  existed.  They  were  lost  or  destroyed.  It  is  not  sug- 
gested that  they  were  not,  nor  did  the  court  found  its  opinion 
upon  such  supposition.  Then,  if  the  parts  of  the  record  speci- 
fied were  lost  or  destroyed,  it  was  clearly  competent  to  prove  on 
the  trial  by  secondary  evidence  such  loss  or  destruction,  and  also 
what  the  nature,  yneaning,  and  purport  of  such  lost  parts  were. 
It  has  been  so  expressly  decided.  In  Mobley  v.  ^Vatts,  98  N.  C. 
284,  3  S.  E.  677,  Justice  Davis  said:  "If  the  record  is  lost,  and 
is  ancient,  its  existence  and  contents  may  sometimes  he  pre- 
sumed; but,  whether  it  be  ancient  or  recent,  after  proof 
of  the  loss  its  contents  may  be  proved,  like  any  other  docu- 
m,ent,  by  secondary  evidence,  where  the  case  does  not  from  its 
nature  disclose  the  existence  of  other  and  better  evidence." 
This  ease,  it  seems  to  us,  plainly  comes  within  what  is  said  and 
decided  in  the  case  jnst  cited.  Indeed,  it  is  well  settled  that 
where  \ho  record  is  lost,  that  it  existed,  and  its  purpose  and  con- 
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tents,  may  be  proven,  on  the  trial  of  any  action  where  it  becomes 
material,  by  secondary  evidence.  The  loss  or  destruction  of  the 
record  should,  however,  be  made  to  appear  clearly  before  receiv- 
iuir  such  secondary  evidence.  Stanly  v.  Massingill,  63  N,  C.  558 ; 
Yount  V.  Miller,  91  N.  C.  331 ;  Hare  v.  Holloman,  94  N.  C.  14. 
There  is  error.  The  judgment  of  nonsuit  must  be  set  aside,  and 
tlie  case  disposed  of  according  to  law.  To  that  end  let  this  opin- 
ion be  certified  to  the  superior  court.    It  is  so  ordered. 


CHAPTER  IX. 

OF  PAROL  EVIDENCE  TO  AFFECT  THAT  WHICH  IS  IN  WRITING.* 

DURKIN  V.  COBLEIGH. 

156  Mass.  108.    1892. 

Exceptions  from  superior  court,  Suffolk  county;  James  M. 
Barker,  Judge. 

A  verdict  was  rendered  for  defendant  by  direction  of  the 
court,  and  plaintiff  excepts.    Exception  sustained. 

Allen,  J.  This  is  an  action  of  contract.  The  plaintiff  had 
taken  from  the  defendant  a  deed  of  land  described  as  bounded 
on  a  street,  and  referring  to  a  plan  on  which  the  street  was  .sho\sTi. 
This  street  was  upon  land  owned  by  the  defendant.  The  deed 
contained  no  covenant  that  the  defendant  would  build  the  street, 
or  cause  water  to  be  introduced  therein.  The  plaintitt"s  case  rests 
upon  the  proposition  that,  in  order  to  induce  him  to  buy  the  lot, 
the  defendant  orally  promised  to  grade  and  build  the  street  so 
to  connect  with  a  certain  public  street  already  built  and  open, 
and  also  to  cause  the  city  water  to  be  put  into  the  street  by  a 
certain  specified  time.  The  question  is  whether  such  an  oral 
agreement  may  be  shown.  The  plaintiff  gained  a  right  of  way 
by  estoppel  over  the  land  owned  by  the  defendant,  and  described 
as  a  street.  HJowe  v.  Alger,  4  Allen,  206 ;  Insurance  Co.  v.  Cous- 
ens,  127  Mass.  258 ;  Crowell  v.  Beverly,  134  :\rass.  98.  And  this 
right  would  extend  for  the  entire  length  of  the  street,  as  indi- 
cated, provided  the  defendant  owned  the  same.  Tobey  v.  Taun- 
ton, 119  Mass.  404;  Fox  v.  Sugar  Refineiy.  109  Mass.  292.  But 
the  defendant  would  not  be  bound  by  his  deed  to  build  and  main- 
tain the  street  fit  to  travel.  Hennessey  v.  Railroad  Co.,  101  ^lass. 
540.  The  obligation  of  the  defendant  to  do  the  acts  now  in  ques- 
tion depends  wholly  on  his  alleged  oral  agreement.     A  rule  has 
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been  established  which  may  be  stated  in  general  terms  to  be  that 
an  agreement  by  parol,  which  is  collateral  to  the  written  contract 
and  on  a  distinct  subject,  may  be  proved.  It  is  rather  difficult 
to  lay  down  a  precise  formula  to  define  in  advance  for  all  cases 
what  will  come  within  this  rule.  In  Steph.  Dig.  Ev.  (Am.  Ed.) 
163,  this  is  attempted  as  follows:  "The  existence  of  any  sep- 
arate oral  agreement  as  to  any  matter  on  which  a  document  is 
silent,  and  which  is  not  inconsistent  with  its  terms,  if  from  the 
circumstances  of  the  case  the  court  infers  that  the  parties  did 
not  intend  the  document  to  be  a  complete  and  final  statement  of 
the  whole  transaction  between  them,"  may  be  proved.  Wliere 
the  oral  agreement  is  on  the  face  of  it  inconsistent  with  what  was 
v/ritten,  it  Ls  plain  that  the  writing  must  prevail.  Flynn  v.  Bour- 
neuf,  143  Mass.  277,  9  N.  E.  650,  and  Knowlton  v.  Keenan,  146 
]\[ass.  86,  15  N.  E.  127,  were  cases  of  this  kind.  But  the  more 
diificult  question  arises  where  the  oral  agreement  relied  on  re- 
lates to  something  not  specified  in  terms  in  the  writing.  It  must 
then,  be  determined  whether  the  written  document  is  to  be  deemed 
to  contain  all  that  was  agreed  between  the  parties.  There  are 
many  cases  in  which  this  question  has  been  presented,  and  the  de- 
cisions are  not  entirely  harmonious.  Thus  in  Nauraberg  v. 
Young,  44  N,  J.  Law,  331,  the  court  disapproved  of  the  decisions 
in  "Morgan  v.  Griffith,  L.  R.  6  Exch.  70,  and  Erskine  v.  Adeane,  8 
Ch.  App.  756,  iu  which  cases  it  was  held  that  an  oral  agreement 
by  a  lessor  to  destroy  the  rabbits  might  be  proved.  In  an  early 
Massachusetts  case  it  was  held  that  a  lessor  is  not  bound  by  an 
oral  agreement  to  provide  other  and  bettor  accommodations  than 
those  stipulated  for  in  the  lease.  Brigham  v.  Rogers,  17  Mass. 
571.  And  on  a  written  contract  of  sale  of  goods  an  additional 
warranty  cannot  be  proved  by  parol.  AAHiitmore  v.  Iron  Co.,  2 
Allen,  52,  58 ;  Eighmie  v.  Taylor,  98  N.  Y.  288.  So  where  one, 
by  a  written  instrument,  agreed  to  sell  out  his  business  stand 
and  .stock  of  goods,  it  cannot  be  shoAvn  by  parol  that  he  also 
agreed  not  to  engage  in  a  similar  business  in  the  same  town. 
Doyle  V.  Dixon,  12  Allen,  576 ;  Wilson  v.  Sherburne,  6  Cush.  68. 
On  the  other  hand,  in  several  eases  more  nearly  resembling  the 
present  in  their  facts,  it  has  been  held  that  an  additional  oral 
agreement  might  be  proved.    Thus  oral  agreements  by  vendors  of 
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land  requiring  to  be  filed,  that  they  would  pay  for  the  filing, 
have  been  held  to  be  independent  collateral  agreements  which 
might  be  enforced.  Page  v.  INIonks,  5  Gray,  492;  McCormich  v. 
Cheevei-s,  124  .Ma.ss.  262.  Also  an  oral  agreement  by  a  grantor 
to  pay  for  building  a  sewer  in  the  street.  Carr  v.  Dooley,  119 
Mass.  294.  The  case  of  GrafTam  v.  Pierce,  143  Ma.ss.  386,  9  N. 
E.  819,  was  deemed  to  come  within  the  same  doctrine.  It  was  de- 
termined in  Ayer  v.  Manufacturing  Co.,  147  Mass.  46,  16  N.  E. 
754,  that  a  manufacturer  of  goods  who  accepted  a  written  order, 
with  stipulations  as  to  quality,  price,  and  rebate  or  claims  for 
allowance,  might  be  held  on  an  oral  agreement  to  advertise  the 
goods.  See,  also,  Willis  v.  Hulbert,  117  Mass.  151;  Rennell  v. 
Kimball,  5  Allen,  356;  Tayl.  Ev.  §§  1135,  1147.  It  seems  to  us 
that  the  case  falls  within  the  last  class  of  decisions,  and  that  the 
alleged  agreement  of  the  defendant  should  he  treated  as  an  inde- 
pendent collateral  agreement,  which  need  not  he  included  in  the 
deed.  The  result  is  that  the  plaintiff  was  entitled  to  have  his 
case  submitted  to  the  jury.    Exceptions  sustained. 


THO:\L\S  ET  AL.  v.  SCUTT. 

127  N.  Y.  133.    1891. 

Appeal  from  a  judgment  of  the  general  term  of  the  supreme 
court,  in  the  fourth  judicial  department,  affirming  a  judgment 
entered  on  the  report  of  a  referee.  Action  to  recover  the  sum 
of  $800  alleged  by  the  plaintifrs  to  be  due  them  from  the  defend- 
ant upon  the  sale  of  a  (luantity  of  lumber.  The  defendant  denied 
the  purchase,  and  alleged  that  all  the  lumber  that  he  had  of 
the  plaintiffs'  was  turned  out  to  him  to  secure  advances  that  he 
had  previously  made  to  them,  under  the  express  agi'eement  that 
it  should  be  rafted  to  market,  and  sold  as  his  lumber,  and  that 
he  should  account  to  them  for  the  proceeds  thereof  when,  received, 
after  deducting  all  expenses  and  the  amount  of  their  indebted- 
ness to  him.  The  defendant  further  alleged  that,  owing  to  low 
water  in  the  Delaware  river,  the  lumlier  could  not  be  got  to  mar- 
ket without  great  expense,  necessarily  incurred  in  taking  it  out 
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of  the  river  and  rerafting  it,  and  that  the  proceeds 
received  by  him  were  much  less  than  the  actual  ex- 
penses and  the  amount  of  his  claim  against  the  plaintiffs.  The 
action  was  tried  before  a  referee,  who  found  that  June  11,  1883, 
the  lumber  in  question  was  sold  by  the  plaintiff  to  the  defend- 
ant for  the  sum  of  $728,  which  w^as  to  be  applied  by  him  upon  a 
chattel  mortgage  given  by  them  upon  said  lumber  and  other  prop- 
erty to  secure  a  debt  of  $1,600,  and  that  soon  after  the  balance  of 
the  mortgage  was  paid  in  cash.  It  appeared  that  the  defendant, 
at  about  the  date  of  the  alleged  sale,  took  possession  of  the  lum- 
ber, and,  after  some  delay,  sold  it;  but,  owing  to  the  unusual 
difficulty  of  getting  it  to  market,  little  or  nothing  was  realized 
above  expenses. 

Vann,  J.  (after  stating  the  facts  as  above).  Upon  the  trial, 
the  plaintiffs  put  in  evidence  a  written  instrument,  dated  June 
11,  1883,  duly  signed  by  them,  of  which  the  following  is  a  copy, 
viz.:  "For  the  consideration  hereinafter  named,  we  hereby  sell, 
assign,  transfer,  and  deliver  to  Milo  Scutt  one  raft 
of  hemlock  toggle  timber,  and  loading  thereon,  now  ly- 
ing at  Equinunk  Eddy,  just  below  the  Rock,  in  Buckingham 
tow'nship.  Pa.,  the  said  lumber  being  covered  by  a  chattel  mort- 
gage of  which  the  mortgage  hereto  attached  is  a  copy,  viz. : 

4,000  feet  cherry  boards,  at  $12 $  48  00 

35,000  maple  plank,  about,  at  $10 350  00 

11,000  feet  of  toggle  timber,  at  3c 330  00 

$728  00 

—The  same  to  apply  on  the  amount  due  on  said  chattel  mort- 
gage, and,  if  any  mistake  in  amount  of  lumber,  same  to  be  cor- 
rected." A  chattel  mortgage  was  annexed  to  this  writing,  dated 
March  29,  1883,  given  by  the  plaintiffs  to  defendant  to  secure  the 
payment  of  $1,600  on  the  first  of  May  following.  It  covered  a 
large  quantity  of  lumber  in  addition  to  that  mentioned  in  the 
written  agreement,  and  stated  that  it  was  all  at  Peas  Eddy,  a 
place  within  the  state  of  New  York.  The  indebtedness  of  the 
plaintiffs  to  the  defendant  on  the  11th  of  June,  1883,  amounted 
to  the  sum  of  $2,100,  including  that  secured  by  the  chattel  mort- 
gage.   The  plaintiffs  ako  showed  that,  shortly  after  the  written 
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instrument  was  given,  they  paid  to  the  defendant  enough  money 
to  fully  eciual  the  amount  unpaid  upon  the  mortgage,  provided 
said  sum  of  $728  had  first  been  .ipplied.    Tiiereu])on  the  defend- 
ant, in  due  form,  offered  to  show  "what  was  said  between  the 
parties  in  reference  to  the  bill  of  sale,"  but  the  offer  was  ex- 
cluded, upon  the  ground  that  the  writing  was  the  best  evidence, 
and  that  it  could  not  be  contradicted  or  avoided  by  parol.     The 
defendant  further  sought  to  prove  "that,  prior  to  and  at  the 
time  of  the  drawing  of  the  bill  of  sale,  the  plaintiffs  refused  to 
make  an  absolute  disposition  of  the  Imnber;  that  they  were  in- 
formed that  such  was  not  intended,  but  that  the  raft  was  in 
Pennsylvania,  and  that  the  chattel  mortgage  did  not  protect  de- 
fendant against  a  levy  upon  or  disposition  of  the  lumber  by  the 
plaintiff's  in  that  state;  that  plaintiffs  should  have  the  full  bene- 
fit of  the  lumber,  and  what  it  brought  on  the  sale  when  marketed, 
after  paying  the  plaintiffs'  claim,  and  the  expense  of  running 
and  marketing  it;  that  plaintiffs  said  they  were  satisfied  with 
that,  and  would  make  the  bill  of  sale  on.  this  basis,  and  thereupon 
did  sign  the  bill  of  sale."     This  evidence  was  also  objected  to 
and  excluded  upon  the  same  ground.     At  a  later  stage  of  the 
trial  the  defendant,  under  the  same  objection,  was  permitted  to 
testify  in  reference  to  what  was  said  between  himself  and  one  of 
the  plaintiffs  just  before  the  written  instrument,  called  for  con- 
venience a  "bill  of  sale,"  was  executed;  but  it  was  subsequently 
stricken  out  on  motion  of  the  plaintiffs,  and  against  the  objec- 
tion of  the  defendant,  upon  the  same  ground  that  had  governed 
the  prior  rulings.     Exceptions  to  these  decisions  of  the  referee 
present  the  only  question  that  the  learned  counsel  for  the  de- 
fendant has  asked  us  to  decide.     It  is  a  general  rule  that  evi- 
dence of  what  was  said  between  the  parties  to  a  valid  itistrument 
in  writing,  either  prior  to  or  at  the  time  of  its  execution,  cannot 
6e  received  to  contradict  or  vary  its  terms.    This  rule  is  not  uni- 
versal in  its  application,  because  the  courts,  in  their  effort  to  pre- 
vent fraud  and  injustice,  have  laid  down  certain  exceptions, 
which,  although  correct  in  principle,  are  sometimes  so  loosely  ap- 
plied in  practice  as  to  threaten  the  integrity  of  the  rule  itself. 
1  Greenl.  Ev.  §  28ia.     The  real  exceptions  may  be  grouped  in 
two  classes,  the  first  of  wliich  iticludes  those  cases  in  wJiicJi  parol 
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evidence  has  hcen  received  to  show  that  that  which  purports  to 
he  a  written  contract  is  in  fact  no  contract  at  all.  Thus,  fraud, 
illegality,  want  of  consideration,  delivery  upon  an  unperformed 
condition,  and  the  like,  rnay  be  shown  by  parol,  not  to  contradict 
or  vary,  but  to  destroy,  a  written  instrument.  Such  proof  does 
not  recognize  the  contract  as  ever  existing  as  a  valid  agreement, 
and  is  received,  from  the  necessity  of  the  case,  to  show  that  that 
which  appears  to  be  is  not,  and  Jiever  was,  a  contract.  Illustra- 
tions of  this  class  may  be  found  in  the  following  citations: 
Beecker  v.  Vrooman,  13  Johns.  301;  Hammond  v.  Hopping,  13 
Wend.  505;  Johnson  v.  Miln,  Id  Wend.  195;  Benton  v.  Martin, 
52  N.  Y.  570;  Grierson  v.  Mason,  60  N.  Y.  394;  1  Greenl.  Ev. 
§  284;  Phil.  Ev.  (2  Cow.  &  H.  notes)  p.  665,  note  494.  The  sec- 
ond class  embraces  those  cases  which  recognize  the  written  in- 
strument as  existing  and  valid,  but  regard  it  as  incomplete, 
either  obviously,  or  at  least  possibly,  and  admit  parol  evidence, 
not  to  contradict  or  vary,  but  to  complete,  the  entire  agreement, 
of  which  the  writing  is  only  a  part.  Eeceipts,  bills  of  parcels,  and 
writings  that  evidently  express  only  some  parts  of  the  agreement, 
are  examples  of  this  class,  which  leaves  the  written  contract  un- 
changed, but  treats  it  as  a  part  of  an  entire  oral  agreement,  the 
remainder  of  which  was  not  reduced  to  writing.  Two  tilings 
however,  are  essential  to  bring  a  case  within  this  class:  (1.) 
The  writing  must  not  appear,  upon  inspection,  to  be  a  complete 
contract,  embracing  all  the  particulars  necessary  to  make  a  per- 
fect agreement,  and  designed  to  express  the  whole  arrangement 
between  the  parties,  for  in  such  a  case  it  is  conclusively  presumed 
to  embrace  the  entire  contract.  (2.)  The  parol  evidence  must 
be  consistent  with,  and  not  contradictory  of,  the  ivritten  instru- 
ment. Chapin  v.  Dobson,  78  N.  Y.  74,  is  an  instance  of  this 
class,  and,  although  near  the  border  line,  illustrates  the  two  re- 
quirements just  mentioned.  In  that  case  it  was  held  competent 
to  show  by  parol  evidence  that  a  written  contract  to  furnish  ma- 
chinery of  a  specified  kind,  at  a  definite  price,  within  a  certain 
time,  and  to  deliver  it  in  a  particidar  way,  was  part  of  an  entire 
verbal  contract,  which  provided  that  the  machines  should  be  so 
made  that  they  would  do  the  work  of  the  person  who  ordered 
them  to  his  satisfaction.     The  ground  of  the  decision  was  that 
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there  was  nothing  on  the  face  of  the  insirument  to  show  that  il 
was  the  whole  agreement  between  the  parties,  and  that  the  oral 
guaranty  did  not  contradict  and  was  not  inconsistent  with  the 
written  contract. 

In  Eif?hmie  v.  Taylor,  98  N.  Y.  288,  the  court  had  under  con- 
sideration a  written  instrument  that  was  regarded  as,  upon 
inspection,  appearing  to  be  a  full,  definite,  and  complete  agree- 
ment of  bargain  and  sale,  and  therefore  held  that  evidence 
of  a  verbal  warranty  in  that  case  was  inadmissible.  In  the  course 
of  the  opinion,  connnent  was  made  upon  Chapin  v.  Dobson, 
supra,  in  this  way:  "It  was  said  of  the  instrument  then  in 
question  that  there  was  nothing  upon  its  face  to  show  that  it 
wa.s  intended  to  express  the  whole  contract  between  the  parties; 
the  inference  being,  as  was  declared  in  an  earlier  case,  that 
where  a  contract  does  indicate  such  intention  and  design,  and  is 
one  consummated  by  the  writing,  the  presumption  of  law  arises 
that  the  written  instrument  contains  the  whole  of  the  agreement, 
and  that,  where  there  is  such  formal  contract  of  bargain  and 
sale  executed  in  wi-iting,  there  can  be  no  ([ue.stion  but  that  the 
parties  intended  the  writing  as  a  repository  of  the  agreement 
itself;"  citing  Filkins  v.  AVhyland,  24  N.  Y.  338.  A  further  il- 
lustration of  the  inllexibility  of  the  first  of  the  two  requirements 
mentioned  may  be  seen  in  the  still  later  case  of  Marsh  v.  Mc- 
Nair,  99  N.  Y.  174,  1  N.  E.  Rep.  660,  where  the  written  instru- 
ment was  in  these  words:  "This  is  to  certify  that,  in  considera- 
tion of  crediting  C.  H.  Marsh  at  the  Exchange  Bank  of  Lima, 
$353.72,  paj'ing  mortgage  (on  property  formerly  deeded  by  J. 
R.  Marsh,  in  Avon,  to  C.  W.  Gibson)  given  by  William  F.  Rus- 
sell to  C.  H.  Marsh,  $110.46,  and  indorsing  $35.82  upon  a  note 
made  by  C.  H.  Marsh.  June  8,  1871,  for  $300,  we  jointly  and 
severally  sell,  assign,  and  transfer  all  our  right,  title,  and  inter- 
est in  two  policies,  Nos.  4,277  and  4.287,  upon  the  lives  of 
Charles  H.  ^larsh  and  John  R.  Marsh,  issued  by  the  National 
Life  Insurance  Company  of  the  Ignited  States  of  America  to 
Chauncey  W.  Gibson,  of  Lima,  N.  Y."  It  was  held  that,  in  the 
absence  of  any  claim  of  fraud  or  mutual  mistake  as  to  the  eon- 
tents  of  tlie  as.signment,  it  was  conclusive,  and  that  oral  evi- 
dence was  incompetent  to  show  that  it  was  executed  as  collateral 
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security  only.  The  opinion  recognizes  as  well  settled  that  an 
instrument  assigning  or  conveying  real  or  personal  property 
in  absolute  terms  may,  by  parol  evidence,  be  shown  to  have  been 
intended  as  security  merely ;  states  the  history  of  the  exception, 
and  its  theory;  but  declares,  in  words  applicable  to  the  case  in 
hand,  that  "this  instrument  is  more  than,  an  assignment.  It 
contains  what  both  parties  agreed  to  do.  It  shows  that  the  as- 
signment was  made  for  the  purpose  mentioned,  and  precisely 
what  Gibson  was  to  do  in  consideration  thereof.  He  became 
bound  to  do  precisely  what  was  specified  for  him  to  do,  and  he 
could  have  been  sued  by  the  assignors  for  damages  if  he  had 
failed  to  perform.  Hence  the  instrument  is  not  a  mere  as- 
signment or  transfer  of  the  policy.  It  is  a  contract  in  writing, 
within  the  rule  which  prohibits  parol  evidence  to  explain,  vary, 
or  contradict  such  contracts.  The  authorities  cited  in  the 
opinion  apply  with  equal  force  to  the  case  now  under  consid- 
eration. 

The  principle  upon  which  parol  evidence  is  held  admissible 
to  show  that  a  simple  assignment,  although  absolute  in  terms,  was 
intended  as  security  merely  is  the  supposed  incompleteness  of 
the  instrument,  and  it  is  not  regarded  as  contradicting  the  writ- 
ing, but  as  showing  its  purpose.  Truscott  v.  King,  6  N.  Y.  147, 
161;  Chester  v.  Bank,  16  N.  Y.  336,  343;  Horn  v.  Keteltas,  46 
N.  Y.  605,  610.  Where,  however,  instead  of  a  mere  transter 
or  assignment,  there  is  a  contract,  appearing  on  its  face  to  be 
complete,  with  mutual  obligations  to  be  performed,  "you  can 
no  more  add  to  or  contradict  its  legal  effect  by  parol  stipula- 
tions, preceding  or  accompanying  its  execution,  than  you  can 
alter  it,  through  the  same  means,  in  any  other  respect."  Phil. 
Ev.  (2  Cowen  &  II.  notes),  668;  Renard  v.  Sampson,  12  N.  Y. 
561;  Shaw  V.  Insurance  Co.  69  N.  Y.  286;  Long  v.  Iron  Co., 
101  N.  Y.  638,  4  N.  E.  Rep.  735 ;  Snowden  v.  Guion,  101  N.  Y. 
458,  5  N.  E.  Rep.  322;  Gordon  v.  Niemann,  118  N.  Y.  153,  23 
N.  E.  Rep.  454 ;  Humphreys  v.  Railroad  Co.,  121  N.  Y.  435,  24 
N.  E.  Rep.  695;  Engelhorn  v.  Reitlinger,  122  N.  Y.  76,  25  N.  E. 
Rep.  297.  In  the  foregoing  classification  collateral  agreements 
are  not  inchtded,  because  they  are  separate,  independent,  and 
complete  contracts,  although  relating  to  the  same  subject.    They 
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arc  allowed  to  he  proved  by  parol,  because  they  were  mnde  by 
parol,  and  no  part  thereof  committed,  to  writing.  Evidence  to 
explain  ambiguity,  establish  a  custom,  or  show  the  meaning  of 
technical  terms,  and  the  like,  is  not  regarded  as  an  exception  to 
the  general  rule,  because  it  docs  not  contradict  or  vary  the  writ- 
ten instrument,  but  simply  places  the  court  in  the  position  of 
the  parties  when  they  made  the  contract,  and  enables  it  to  ap- 
preciate the  force  of  the  words  they  used  in  reducing  it  to  writ- 
ing. It  is  received  where  doubt  arises  upon  the  face  of  the  in- 
strument as  to  its  meaning,  not  to  enable  the  court  to  hear  what 
the  parties  said,  but  to  enable  it  to  understand  what  they  wrote, 
as  they  understood  it  at  the  time.  Such  evidence  is  explanatory, 
and  must  be  inconsistent  with  the  terms  of  the  contract.  Dana  v. 
Fiedler,  12  N.  Y.  40;  Collender  v.  Dinsmore,  55  N.  Y.  200; 
XiU'hall  V.  Appleton,  114  N.  Y.  140,  21  N.  E.  Rep.  105;  Smith 
i:  Clews,  114  N.  Y.  190,  21  N.  E.  Rep.  160. 

Returning,  now,  to  the  Avritten  instrument  executed  by  the 
plaintiffs  in  this  case,  and  it  appears,  upon  analyzing  its  pro- 
visions, to  be  an  agreement  of  a  complete  and  comprehensive 
character.  There  is,  first,  a  transfer  in  formal  terms  by  the 
plaintiffs  to  the  defendant  of  a  draft  of  hemlock  lumber  lying 
at  a  place  named,  followed  by  the  statement  that  such  lumber 
is  covered  by  the  chattel  mortgage  annexed.  Three  different 
kinds  of  lumber  are  then  enumerated,  with  the  quantity  in  feet 
of  each,  the  price  per  foot  or  per  thousand,  and  the  amount 
that  each  kind  comes  to  at  the  price  named.  Those  sums  are 
added,  and  the  amount  thereof,  constituting  the  purchase  price 
the  defendant  expressly  agrees  to  apply  on  his  chattel  mort- 
gage, and  both  parties  agree  to  correct  any  mistake  there  may 
be  in  the  amount  of  the  lumber.  The  method  of  correcting 
mistakes  is  not  provided,  but  it  is  clear  that,  if  the  lumber 
overran  the  amount  .stated,  the  plaintiffs  were  to  have  the  bene- 
fit of  it,  M'hile,  if  it  fell  short,  the  defendant  was  to  have  the  de- 
ficiency made  good  to  him  in  some  way.  We  regard  this  con- 
tract as  complete  upon  its  face.  What  element  is  wanting? 
Tf  such  a  writing  can  be  undermined  by  parol  evidence, 
what  written  instrument  is  safe?  TIow  can  a  man.  liowever 
prudent,  protect  hinist>lf  against  perjury,  infirmity  of  mem- 
ory,   or     the     death     of     ^vitnesses?     What     stipulation     was 
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omitted  that  should  have  been  inserted  in  order  to  brin^?  the  in- 
strument within  the  general  rule  ?  What  will  be  left  of  the  rule 
if  it  is  established  that  it  does  not  control  such  a  contract  ?  Will 
anj'thing  of  value  be  left,  if  it  is  held  that  a  writing  which  con- 
tains the  full  and  definite  terms  of  a  contract,  apparently  com- 
plete, may  be  shown  by  parol  evidence  to  be  simply  part  per- 
formance of  an  entire  verbal  agreement  previously  made?  We 
think  that  the  writing  in  question  is  governed  by  the  rule  not 
by  the  exception.  As  was  said  by  this  court  in  Eighmie  v. 
Taylor,  supra,  296,  it  contains  a  definite  agreement  of  l)argain 
and  sale,  specifies  the  consideration,  describes  the  subject,  con- 
tains mutual  covenants  for  the  protection  of  each  party,  and 
leaves  nothing  of  a  complete,  perfect,  and  consummated  agree- 
ment to  be  supplied.  On  its  face,  "no  element  is  wanting  of 
an  entire  contract,  exhausting  the  final  intentions  of  both  par- 
ties. It  is  therefore  such  a  paper  as  falls  within  the  protec- 
tion of  the  rule,  and  must  be  conclusively  presumed  to  contain 
the  Avhole  contract  as  made,"  Moreover,  aside  from  the  pre- 
sumption arising  from  an  inspection  of  the  paper,  such  a  parol 
arrangement  as  the  defendant  tried  to  prove  would  be  in  consis- 
tent with  the  written  instrument,  because  the  purchase  price 
was  not  according  to  the  former,  to  be  applied  as  provided  in 
the  latter.  Indeed,  it  would  be  taken  bodily  out  of  the  writing, 
and  an  arrangement  of  a  different  and  inconsistent  character 
substituted.  Besides,  the  agreement  that  any  mistake  in  the 
amount  of  the  lumber  should  be  corrected,  while  consistent  with 
an  absolute  sale,  is  inconsistent  with  a  transfer,  for  the  pur- 
pose of  securing  a  debt.  We  think  that  the  writing  in  ques- 
tion imports  on  its  face  a  complete  expression  of  what  the  par- 
ties agreed  to,  and  hence  that  it  is  conclusively  presumed  to  con- 
tain all  that  they  agreed  to.  We  are  further  of  the  opinion  that 
the  parol  evidence  sought  to  be  introduced  was  inconsistent  with 
and  contradictory  of  the  written  agreement,  and  was  hence  inad- 
missible on  that  ground  also.  It  follows  that  the  rulings  of  the 
referee  were  correct,  and  that  the  judgment  should  be  affirmed. 
All  concur.* 


*While  the  law  is  correctly  stated  in  this  case,  the  application  of  it  to 
the  facts  at  issue  and  the  decision  of  the  court  are  incorrect. — Ed. 


CHAPTER  X. 

OF  WITNESSES  AND  THE  EXAMINATION  OF  WITNESSES.* 

BASSETT  V.  UNITED  STATES. 
137  U.  S.  496.     1890. 

In  error  to  the  supreme  court  of  the  territory  of  Utah. 

Brewer,  J.  On  November  23,  1886,  the  grand  jury  of  the 
firet  judicial  district  court  of  Utah  found  an  indictment  for  po- 
lygamy against  the  plaintitt'  in  error,  charging  him  with  having 
married  one  Kate  Smith  on  the  14th  day  of  Augast,  1884,  when 
his  lawful  wife.  Sarah  Ann  Williams,  was  still  living  and  undi- 
vorced.  Upon  trial  before  a  jury,  a  verdict  of  guilty  was  re- 
turned, and  he  was  sentenced  to  imprisonment  for  a  term  of  five 
years,  and  to  pay  a  fine  of  $500.  Such  sentence,  on  appeal,  was 
affirmed  by  the  supreme  court  of  the  territory,  and  is  now 
brought  to  this  court  for  review. 

A  preliminary  question  is  presented  by  the  attorney  general. 
It  is  urged  that  there  was  no  proper  bill  of  exceptions  as  to  the 
proceedings  in  the  trial  court,  and  therefore  nothing  is  presented 
which  this  court  can  review\  But  we  are  reviewing  the  judg- 
ment of  the  supreme  court  of  the  territory ;  and  the  rule  in  this 
court  is  not  to  consider  questions  other  than  those  of  jurisdiction, 
which  were  not  presented  to  the  court  whose  judgment  we  are 
asked  to  examine.  Clark  v.  Fredericks,  105  U.  S.  4.  Beyond 
the  fact  that  the  proceedings  of  the  trial  court  were  examined 
and  considered  by  the  supreme  court  of  the  territory,  and  are 
therefore  presumably  reviewable  by  this  court,  is  this  matter, 
noticed  by  this  court  in  the  case  of  Hopt  v.  lUah,  114  U.  S.  488, 
5  Sup.  Ct.  Rep.  972 :  That  a  large  liberty  of  review  is  given  by 
the  statutes  of  Utah  to  the  supreme  court  of  the  territory,  even 
in  the  absence  of  a  formal  bill  of  exceptions.     See,  also,  String- 


*See  Sees.  1934-1942,  Vol.  11,  C.vclopedia  of  Law,  and  cases  tliere  cited. 
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fellow  V.  Cain,  99  U.  S.  610;  O'Reilly  v.  Campbell,  116  U.  S. 
418,  6  Sup.  Ct.  Rep.  421.  But  it  is  unnecessary  to  rest  upon  this 
recognition  by  the  supreme  court  of  the  territory,  or  the  pre- 
sumptions arising  therefrom.  The  record  shows  the  pleadings, 
proceedings,  and  exceptions  to  the  charge  of  the  trial  judge,  all 
certified  properly  by  T.  A.  Perkins,  the  clerk  of  the  trial  court. 
At  the  close  of  his  certificate,  which  is  of  date  January  20,  1887, 
is  this  statement:  "And  I  further  certify  that  a  copy  of  defend- 
ant's bill  of  exceptions  in  said  cause  is  not  made  part  hereof  be- 
cause said  bill  of  exceptions  is  in  the  possession  of  defendant's 
counsel,  at  the  city  of  Salt  Lake,  and  because  I  am  informed  by 
said  counsel  that  it  has  been  stipulated  by  and  between  them- 
selves and  the  Ignited  States  district  attorney  for  Utah  territory 
that  the  original  thereof  in  place  of  such  copy  should  be  used  in 
the  supreme  court  upon  this  appeal."  The  bill  of  exceptions 
referred  to  by  him  in  this  statement  is  signed  by  the  trial  judge, 
and  thus  indorsed:  "No.  984.  First  Dist.  Court,  Utah.  The 
United  States  v.  William  E.  Bassett.  Polygamy.  Bill  of  excep- 
tions. Filed  January  19th,  1887.  T.  A.  Perkins,  Clerk;"  and 
also  by  the  clerk  of  the  supreme  court  of  the  territory  as  ' '  Filed 
February  2nd,  1887,"  the  date  of  the  filing  of  the  transcript  of 
the  proceedings  of  the  trial  court.  The  import  of  all  this  is  that 
the  bill  of  exceptions  signed  by  the  trial  judge  was  filed  in  the 
trial  court ;  and  that,  for  the  purposes  of  economy,  time,  and  con- 
venience, such  original  bill,  together  with  the  record  of  the  pro- 
ceedings, was  brought  to  and  filed  in  the  supreme  court  after  hav- 
ing been  filed  in  the  trial  court.  It  needs  but  this  suggestion, 
that  if  a  copy  is  good  the  original  is  equally  good.  The  identi- 
fication of  such  bill  of  exceptions  is  perfect,  vouched  by  the  sig- 
natures of  the  trial  judge,  the  clerk  of  the  district  court,  and  the 
clerk  of  the  supreme  court.  To  ignore  such  authentication 
would  place  this  court  in  the  attitude  of  rasting  on  a  mere  tech- 
nicality to  avoid  an  inquiry  into  the  substantial  rights  of  a 
party,  as  considered  and  determined  by  both  the  trial  court  and 
the  supreme  court  of  the  territory.  In  the  absence  of  a  statute 
or  special  rule  of  law  compelling  such  a  practice,  we  decline  to 
adopt  it. 

Passing  from,  this  question  of  practice  to  the  merits,  the  priv- 
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cipal  question,  and  the  only  one  we  deem  necessary  to  consider, 
is  this:  The  wife  of  the  defendant  was  called  as  a  witness  for  the 
'prosecution,  and  permitted  to  testify  as  to  confessions  made  by 
him  to  her  in  respect  to  the  crime  charged,  and  her  testimony  was 
the  only  direct  evidence  against  him.     This  testimony  was  ad- 
mitted under  the  first  paragraph  of  section  1156  of  the  Code  of 
Civil  Procedure,  enacted  in  1884,   {section    3878,  Comp.  Laws 
Utah  1888,)  which  reads:  "  A  husband  cannot  be  examined  for 
or  against  his  wife,  urithout  her  consent,  nor  a  wife  for  or  against 
her  husband,  without  his  consent;  nor  can  either,  during  the 
marriage  or  afterwards,  be,  without  the  consent  of  the  other,  ex- 
amined as  to  any  communication  made  by  one  to  the  other  dur- 
ing the  marriage;  but  this  exception  does  not  apply  to  a  civil 
action  or  proceeding  by  one  against  the  other,  nor  to  a  criminal 
action  or  proceeding  for  a  crime  committed  by  one  against  the 
other."    A7id  the  contention  is  that  "polygamy"  is  within  the 
language  of  that  paragraph  a  crime  committed  by  the  husband 
against  the  wife.     We  think  this  ruling  erroneous.     A  technical 
argument  against  it  is  this:  The  section  is  found  in  the  Code  of 
Civil  Procedure,  and  its  provisions  should  not  be  held  to  deter- 
mine the  competency  of  witnesses  in  criminal  cases,  especially 
when  there  is  a  Code  of  Criminal  Procedure,  which  contains  sec- 
tions prescribing  the  conditions  of  competency.     Section  421  of 
the  Code  of  Criminal  Procedure,    {section    5197,    Comp.  Laws 
1888,)   is  as  follows:  "Except  with  the  consent  of  both,  or  in 
cases  of  criminal  violence  upon  one  by  the  other,  neither  husband 
nor  wife  are  competent  witnesses  for  or  against  each  other,  in  a 
criminal  action  or  proceeding  to  which  one  or  both  are  parties.' 
Clearly  under  that  sction  the  wife  teas  not  a  competent  witness. 
It  is  true  that  the  Code  of  Criminal  Procedure  was  enacted  in 
1878,  and  the  Code  of  Civil  Procedure  in  1884,  so  that  the  lat- 
ter is  the  la-st  expression  of  the  legrislative  will ;  but  a  not  unreas- 
onable construction  is  that  the  last  clause  of  this  para^'raph  was 
inserted  simply  to  prevent  the  rule  stated  in  the  first  clause  from 
beinjr  held  to  apply  to  the  cases  stated  in  the  last,  leaving  the 
rule    controlling    in    criminal    cases  to    be  determined    by  the 
already  enacted  section    in    the  Code  of    Criminal  Procedure. 
This  construction  finds  support  in  the  fact  that  the  same  legisla- 
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ture  which  enacted  the  Code  of  Civil  Procedure  passed  an  act 
amending  various  sections  in  the  Code  of  Criminal  Procedure, 
among  them  the  section  following  section  421,  quoted  above,  and 
did  not  in  terms  amend  such  section,  (Laws  Utah  1884,  c.  48,  p. 
119),  and  in  the  further  fact  that  the  same  legislature  passed 
an  act  for  criminal  procedure  in  justices'  courts,  and  in  that 
prescribed  the  same  rule  of  competency,  and  in  the  same  language 
as  is  found  in  section  421.  Laws  Utah  1884,  c.  54,  subc.  10,  §  100, 
p.  153.  It  can  hardly  be  believed  that  the  legislature  would 
establish  one  rule  of  competency  for  a  trial  in  a  justice's  court 
and  a  different  rule  for  a  trial  of  the  same  offense  on  an  appeal 
to  the  district  court.  And  there  are  many  offenses  of  which  jus- 
tices' courts  have  jurisdiction,  which  are  like  polygamy  in  their 
social  immorality  and  their  wrong  to  the  wife. 

But  we  do  not  rest  our  conclusion  on  this  technical  argument. 
If  there  were  but  a  single  section  in  force,  and  that  the  one  found 
in  the  Code  of  Civil  Procedure,  we  should  hold  the  testimony  of 
the  wife  incompetent.  We  agree  with  the  supreme  court  of  Cal- 
ifornia, when,  in  speaking  of  their  Codes,  which  in  respect  to 
these  sections  are  identical  with  those  of  Utah,  it  says,  in  People 
V.  Langtree,  64  Cal.  259,  "We  think  upon  a  fair  construction 
both  mean  the  same  thing,  although  the  Penal  Code  is  more  ex- 
plicit than  the  other.  On  this,  as  on  nearly  every  other  subject 
to  which  the  Codes  relate,  they  are  simply  declaratory  of  what 
the  law  would  be  if  there  were  no  Codes."  See,  also.  People  v. 
:\rullings,  83  Cal.  138,  23  Pac.  Rep.  229.  It  was  a  well-known 
rule  of  the  common  law  that  neither  husband  nor  wife  was  a  com- 
petent witness  in  a  criminal  action  again.st  the  other,  except  in 
cases  of  personal  violence,  the  one  upon  the  other,  in  which  the 
necessities  of  justice  compelled  a  relaxation  of  the  rule.  We  are 
aware  that  language  similar  to  this  has  been  presented  to  the 
supreme  courts  of  several  states  for  consideration.  Some,  as  in 
Iowa  and  Nebraska,  hold  that  a  new  rule  is  thereby  established, 
and  that  the  wife  is  a  competent  witness  against  her  husband 
in  a  criminal  prosecution  for  bigamy  or  adultery,  on  the  ground 
that  those  are  crimes  specially  against  her.  State  v.  Sloan,  55 
Iowa,  217,  7  N.  W.  Rep.  516;  Lord  v.  State,  17  Neb.  526,  23  N. 
W.  Rep.  507.     While  others,  as  in  Minnesota  and  Texas,  hold 
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that  by  these  words  no  departure  from  the  common-law  rule  is 
intended.  State  v.  Armstrong',  4  Minn.  355,  (Gil.  251)  ;  Comp- 
ton  V.  State,  13  Tex.  App.  274;  Overton  v.  State,  43  Tex.  616. 
This  precise  question  has  never  been  before  this  court,  but  the 
comnion-hivv  rule  has  been  noticed  and  coMimended  in  Stein  v. 
Bowman,  13  Pet.  209,  222,  in  which  Mr.  Justice  McLean  used 
this  language:  "It  is,  however,  admitted  in  all  the  cases  that  the 
wife  is  not  coni[)etent,  except  in  cases  of  violence  upon  her  per- 
son, directly  to  criminate  her  husband,  or  to  disclose  that  which 
she  has  learned  from  him  in  their  confidential  intercourse. 
*  *  *  This  rule  is  founded  upon  the  deepest  and  soundest 
principles  of  our  nature,— principles  which  have  grown  out  of 
those  domestic  relations  that  constitute  the  basis  of  civil  society, 
and  which  are  essential  to  the  enjoyment  of  that  confidence 
which  should  subsist  between  these  who  are  connected  by  the 
nearast  and  dearest  relations  of  life.  To  break  down  or  impair 
the  great  principles  which  protect  the  sanctities  of  husband  and 
wife  would  be  to  destroy  the  best  solace  of  human  existence." 
We  do  not  doubt  the  power  of  the  legislature  to  change 
this  ancient  and  well-supported  rule;  hut  an  intention 
to  make  such  a  change  should  not  lightly  he  imputed. 
It  cannot  he  assumed  that  it  is  indifferent  to  sacred  things, 
or  that  it  means  to  lower  the  holy  relations  of  husband 
and  u'ife  to  the  material  plane  of  simple  contract.  So,  before 
any  departure  from  the  rule  affirmed  through  the  ages  of  the 
common  law — a  rule  having  its  solid  foundation  in  the  best  inter- 
ests of  society— can  be  adjudged,  the  language  declaring  the  leg- 
islative ivill  should  be  so  clear  as  to  prevent  doubt  as  to  its  in- 
tent  and  limit.  When  a  Code  is  adopted,  the  understanding  is 
that  such  Code  is  a  declaration  of  established  law,  rather  than 
an  enactment  of  new  and  different  rules.  This  is  the  idea  of  a 
Code,  except  as  to  matters  of  procedure  and  jurisdiction  which 
often  ignore  the  past,  and  require  affirmative  description. 

We  conclude,  therefore,  that  the  section  quoted  from  the  Code 
of  Civil  Procedure,  if  applicable  to  a  criminal  case,  should  not 
be  adjudged  as  working  a  departure  from  the  old  and  estab- 
lished rule,  unless  its  language  imperatively  demands  such  con- 
struction.    Does  it?     The  clause  in  the  Civil  Code  is  negative, 
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and  declares  that  the  exception  of  the  incompetency  of  wife  or 
husband  as  a  witness  against  the  other  does  not  apply  to  a  crim- 
inal action  or  proceeding  for  a  crime  committed  by  one  against 
the  other.  Is  polygamy  such  a  crime  against  the  wife  ?  That  it 
is  no  wrong  upon  her  person  is  conceded ;  and  the  common-law 
exception  to  the  silence  upon  the  lips  of  husband  and  wife  was 
only  broken,  as  we  have  noticed,  in  cases  of  assault  of  one  upon 
the  other.  That  it  is  humiliation  and  outrage  to  her  is  evident. 
If  that  is  the  test,  what  limit  is  imposed  ?  Is  the  wife  not  humil- 
iated, is  not  her  respect  and  love  for  her  husband  outraged  and 
betrayed,  when  he  forgets  his  integrity  as  a  man,  and  violates 
any  human  or  divine  enactment  ?  Is  she  less  sensitive,  is  she  less 
humiliated,  when  he  commits  murder,  robbery,  or  forgery,  than 
when  he  commits  polygamy  or  adultery?  A  true  wife  feels 
keenly  any  wrong  of  her  husband,  and  her  loyalty  and  reverence 
are  wounded  and  humiliated  by  such  conduct.  But  the  question, 
presented  by  this  statute  is  not  how  much  she  feels  or  suffers, 
but  whether  the  crime  is  one  against  her.  Polygamy  and  adul- 
tery may  he  crimes  which  involve  disloyalty  to  the  marital  rela- 
tion, hut  they  are  rather  crimes  against  such  relation  than 
against  the  wife;  and,  as  the  statute  speaks  of  crimes  against 
her,  it  is  simply  an  affirmation  of  the  old,  familiar,  and  just  com- 
mon-law rule.  We  conclude,  therefore,  that  under  this  statute 
the  wife  was  an  incompetent  witness  as  against  her  hushand. 
Other  questions  in  the  record  need  not  he  considered,  as  they 
will  prohahly  not  arise  on  a  new  trial.  The  judgment  of  the 
supreme  court  of  the  territory  of  Utah  is  reversed,  and  the  case 
remanded,  with  instructions  to  order  a  new  trial. 


HUGHES  v.  DETROIT,  G.  H.  &  M.  RY.  CO. 

65  Mich  10.     1887. 

Error  to  superior  court  of  Detroit. 

Action  again.st  a  railroad  company  to  recover  for  personal  in- 
juries.    Judgment  for  plaintiff.     Defendant  appeals. 

Campbell,  C.  J.     Plaintiff,  a  little  colored  boy,  who  is  now 
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betv;een  six  and  seven  years  old,  and  wa.s,  when  injured,  live 
years  old  or  under,  recovered  judgment  in  the  superior  court  of 
Detroit  for  personal  injuries  causing  the  loss  of  a  leg  and  some 
other  damage.  In  July,  1884,  towards  the  close  of  the  day,  but 
during  daylight,  according  to  the  claim  of  his  declaration,  he  was 
on  the  front  of  a  switching  locomotive  which  was  making  up 
and  distributing  freight  trains,  and  standing  upon  a  plank  step 
used  for  switchmen,  and  brakemen  to  stand  upon  in  their  yard- 
work,  and,  as  he  a.sserts,  was  thrown  oil"  by  a  sudden  start  or  a 
sudden  stop,  and  run  over.  The  negligence  alleged  was  the  fail- 
ure of  the  trainmen  to  put  him  off  before  moving,  and  the  rapid 
action  in  starting  and  stopping.  Other  facts  were  set  up  con- 
cerning the  condition  of  the  yard  in  which  the  accident  hap- 
pened, which  ran  from  Hastings  street  across  a  block,  and  the  use 
of  it  as  a  place  of  pastime  by  children,  and  some  similar  matters, 
all  of  which,  although  gone  into  on  the  trial,  were  finally  ruled  to 
be  improper  by  the  judge  in  his  charge,  ThLs  final  ruling  was 
in  accordance  with  the  decision  of  this  court  in  Chicago  &  X.  W. 
R.  Co,  V.  Smith,  46  Mich.  504,  9  N.  W.  830,  concerning  such  prem- 
ises, where  it  was  held,  in  a  very  similar  case  in  all  its  circum- 
stances, that  the  company  could  not  be  held,  under  such  circum- 
stances, for  anything  less  than  wanton  and  gross  negligence  in- 
volving reckless  misconduct. 

Under  the  charge,  as  already  given,  the  jury  were  directed  not 
to  find  for  plaintiff  unless  the  engineer  actually  saw  the  plaintiff 
on  the  foot-board.  If  so,  the  court  held  he  should  not  have 
started  the  train  while  the  boy  w^as  on  it,  but  should  have  ordered 
him  off;  and,  in  giving  this  charge,  the  court  said  it  was  conceded 
that  the  boy  was  on  the  foot-board,  and  assumed  the  boy  said  the 
engineer  saw  him  before  starting.  It  was  not  disputed,  but  ad- 
mitted on  the  argument  in  this  court,  that,  if  the  engineer  actu- 
ally saw  the  boy  on  the  foot-board  before  moving,  he  would  be 
bound  to  use  eflficient  care  to  prevent  injury  to  him ;  but  it  is  de- 
nied that  he  was  on  the  foot-board,  or,  if  so,  w^as  seen  by  the  en- 
gineer, or  any  one  else,  in  that  position.  The  fact  that  the  boy 
himself  is  the  only  witness  who  says  the  engineer  saw  him  ren- 
ders another  question  important,  which  is  how  far  his  testimony 
was  admissible. 
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Upon  examining  the  testimony,  we  find  that,  while  there  are 
witnesses  for  plaintiff  who  swear  to  his  being  on  the  foot-board, 
they  do  not  agree  as  to  the  circumstances  or  cause  of  his  being 
thrown  from  the  board.  On  the  part  of  the  defense  there  is  tes- 
timony which  is  not  consistent  with  his  being  there,  as  well  as  pos- 
itive testimony  that  he  was  not  seen  if  there.  The  declaration 
does  not  aver  that  he  was  seen,  but  merely  that  he  might  have 
been  seen  with  proper  diligence,  but  it  does  aver  he  was  on  the 
board  and  thrown  off.  There  was  conflicting  testimony  as  to 
the  likelihood  or  possibility  of  seeing  him  on  the  board.  He 
himself  says  he  ran  back  and  forth  over  it  while  the  engine  was 
not  moving,  and  finally  got  on  it  just  before  starting,  and  then 
stayed  on  till  he  fell  off.  He  also  says  he  faced  the  engine,  while 
the  other  testimony  would  not  so  indicate.  All  of  this  shows 
the  great  importance  of  this  particular  fact,  and  the  danger  of 
assuming  it  when  the  testimony  conflicted.  So  it  was  equally 
important  to  know  whether,  if  seen  at  all,  he  was  seen  before 
starting,  as  the  duty  to  keep  off  a  child  entirely  could  not  be 
quite  the  same  as  the  duty  which  would  arise  from  seeing  him  al- 
ready on  a  moving  train.  Most  of  the  testimony  indicates  that 
there  was  nothing  unusual  in  the  running  or  stopping  of  the 
train  after  it  started.  This  theory  was  not  laid  before  the  jury 
so  as  to  call  their  attention  to  its  significance. 

The  boy's  own  testimony  as  to  how  he  fell  off  is  not  quite  the 
same  in  the  direct  as  on  the  cross-examination.  On  the  direct, 
the  impression  he  gives  is  that  he  was  throwTi  off  by  a  sudden 
starting  and  jerk.  On  the  cross-examination  he  says  he  was  car- 
ried forward,  and  no  other  direction,  with  the  engin",  until  near 
the  switch,  and  then  fell  oft'  close  by  the  switch.  Rosa  Bushey, 
one  of  his  witnesses,  on  the  other  hand,  says  the  engine  went  back 
with  him  towards  Hastings  street  before  taking  him  ea.st  to  the 
the  switch.  Tean,  another  of  his  witnesses,  swore  his  back  was 
towards  the  engineer  while  he  was  standing  on  the  board,  and 
that  his  hand  were  under  the  hand-rail.  The  testimony  was  by 
no  means  uniform  upon  the  important  matters  on  which  this 
charge  bore. 

The  charge  seemed  to  go  upon  the  idea  that  the  plaintiff's  ac- 
count was  the  one  to  be  chiefly  acted  on  by  the  jury,  in  connec- 
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tion  with  his  testimony  concerning  the  engineer,  and  there  was 
no  other  testimony  whieh  covered  that  matter  directly.  He  does 
not  swear  positively  that  the  engineer  saw  him,  but  his  testimony 
undoubtedly  tends  that  way,  but,  when  all  compared,  leaves  the 
time  and  eireumstancfts  of  such  seeing  in  doubt.  Without  it, 
a&  the  court  substantially  charged,  there  was  no  case  for  the  jury. 
In  connection  with  this  there  was  testimony  of  the  plaintiff  him- 
self that  the  engineer,  when  he  saw  him,  told  the  fire- 
man not  to  ring  the  bell  until  the  little  fellow  got  off, 
and  there  is  no  testimony  that  after  this  warning  the  boy  showed 
himself,  if  he  did  at  all,  to  the  engineer.  The  court  committed 
error  in  treating  controverted  facts  as  undisputed,  as  well  as  in 
saying  the  plaintil!'  should  recover  if  the  engineer  saw  him,  with- 
out reference  to  the  time  and  circumstances  of  seeing  him. 

Passing  by  minor  points,  this  makes  it  necessary  to  determine 
concerning  the  admissibility  of  this  proof.  It  has  been  held  by 
this  court,  as  well  as  courts  generally,  that  the  fact  that  a  child 
is  under  seven  years  does  not  create  an  absolute  disability  to  tes- 
tify. This  was  held  in  McGuire  v.  People,  44  Mich.  286,  6  N.  W. 
669,  and  is  the  doctrine  of  the  text-books.  But  the  authorities 
all  agree  that  a  child  cannot  testify  unless  capable  of  appreciat- 
ing the  obligation  of  his  oath,  if  lie  takes  an  oath,  or  of  his  af- 
firmation if  that  is  substituted.  And  this  is  upon  the  ground  that 
a  witness  must  be  under  some  pressure,  arising  out  of  the  solem- 
nity of  the  occasion,  beyond  the  ordinary  obligation  of  truth-tell- 
ing. 1  Greenl.  Ev.  §  367;  1  Phil.  c.  2  (C.  &  H.),  and  notes.  One 
or  the  other  of  these  methods  of  attestation  is  required  of  all  wit- 
nesses, children  or  adults,  and  persons  unsworn  cannot  testify 
unless  they  prefer  the  other  form,  which  in  this  state  is  under 
the  pains  and  penalties  of  perjury. 

The  fact  that  the  child  was  to  be  put  under  oath  or  affirma- 
tion was  not  brought  to  his  attention  at  all,  so  to  show  whether  he 
did  or  did  not  understand  the  bearing  or  effect  of  it.  He  merely 
said  he  must  tell  the  truth,  or  he  would  go  to  hell;  but,  when 
asked  about  any  other  consequences,  he  showed  entire  ignor- 
ance, and  only  said  that  his  mother  told  him  the  day  before  he 
would  go  to  hell  if  he  did  not  speak  the  truth.  This  is  all  that  he 
said  bearing  on  his  veracity.    He  was  examined  by  counsel,  and 
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nut  particularly  tested  by  the  court,  and  the  court,  without  mak- 
ing any  personal  examination,  certifying  or  in  any  way  giving 
an  opinion  that  the  boy  understood  the  nature  or  obligation  of 
an  oath  or  affirmation,  left  it  all  to  the  jury,  to  be  tested  by  the 
ordinary   questioning   and   cross-questioning   by   counsel.      This 
is  what  might,  no  doubt,  be  safe  with  many  other  persons  be- 
sides children  who  usually  tell  the  truth,  and  may  have  their 
truth  substantially  tasted,  whether  sworn  or  not.     But  the  law 
entitles  parties  to  insist  that  all  witnesses  shall  be  put  under 
some  solemn   obligation    before   testifying,    and   excludes   wit- 
nesses who  are  incapable  of  understanding  its  sanction.    As  Mr. 
Starkie  very  well  explains  it,  this  is  not  done  because  the  law 
imputes  guilt  or  blame  to  those  who  do  not  appreciate  it,  but  be- 
cause it  requires  the  highest  attainable  sanction  for  testimony. 
1  Starkie,  Ev.  22.     It  is  not  left  to  courts  to  let  in  everything 
which,  in  their  general  opinion,  or  in  the  case  of  the  particular 
witness,  might  be  safe.     Neither  does  it  rest  on  any  particular 
belief.     Any  one  may  take  the  oath  or  obligation  that  accords 
with  his  own  opinions,  but  he  must  do  the  one  or  the  other.    And 
he  must  be  able  to  comprehend  it.     Upon  this  there  is  no  con- 
flict in  the  cases.     It  is  necessary  to  be  left  very  much  to  the 
discretion  of  the  trial  judge  if  he  undertakes  to  exercise  that  dis- 
cretion, and  acts  upon  such  an  examination  as  satisfies  his  own 
mind.     He  should  conduct  this  examination  as  in  his  judgment 
will  be  effectual.     It  cannot  safely  be  left  to  counsel  to  make 
the  examination.     In  McGuire's  Case,  before  referred  to,  the 
judge  gave  a  careful   personal   examination  to  the  child,  and 
formed  a  distinct  opinion  of  his  own,  founded  on  that  examina- 
tion.    As  the  preliminary  inquiry  cannot  be  and  is  not  under 
oath,  there  is  the  strongest  reason  for  very  careful  action  by  the 
judge  himself  on  his  official  responsibility.     The  cases  and  text- 
books recognize  this  distinctly.     See  1  Greenl.  Ev.  §§  367,  368, 
and  notes;  1  Edw.  Phil.  Ev.  11,  and  notes.     In  England  it  has 
been  held  that  recent  teaching  for  the  occasions  is  not  in  itself 
sufficient,  because  the  knowledge  thus  received  may  not  be  com- 
prehended.   1  Edw.  Phil.  Ev.  11 ;  Rex.  v.  Williams,  7  Car.  &  P. 
320.     A  careful  judicial  examination  is  much  more  satisfactory 
than  answers  which  may  or  may  not  be  really  intelligent.     The 
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child's  capacity  and  disposition  to  answer  correctly  and  cordially 
such  questioning  a.s  may  be  given  is  of  the  utmost  consequence, 
because  even  among  mature  witnesses  it  is  not  always  easy  to 
discriminate  between  actual  knowledge  and  what  is  accepted  on 
hearsay  and  influence.  It  is  obviously  necessary  for  the  court 
to  be  satisfied  that  the  child  will  be  disposed  to  tell  the  truth 
under  some  sense  of  obligation. 

In  childre7i  of  tender  age  no  reasonable  person  would  expect 
a  complete  power  of  discriminating  between  his  means  and 
sources  of  knowledge;  and  more  or  less  undesigned  coloring  and 
miscoloration  is  almost  iiievitable.  There  can  be  no  criminal 
responsibility  in  a  young  child,  and  the  care  used  must  there- 
fore be  rather  in  ascertaining  his  capacity  and  disposition  than 
in  imprcssi)ig  the  terrors  of  the  law.  We  are  compelled  to  apply 
the  law  as  wc  find  it,  until  changed  by  legislation.  But  we  are 
greatly  impressed  with  the  practical  imperfection  of  the  present 
rules.  In  France,  and  probably  elsewhere,  the  courts  refuse  to 
administer  an  oath  to  children  of  tender  years,  and  allow  them 
to  be  examined  without  anything  more  than  suitable  cautions, 
leaving  their  statements  on  direct  and  cross-examinations  to  be 
taken  for  what  they  are  worth.  This  seems  to  be  a  sensible  pro- 
ceeding, and  is  probably  quite  as  efficacious  as  our  own  system, 
and  less  likely  to  abuse.  There  is  a  proper  desire  in  courts  to 
receive  such  testimony  as  will  throw  light  on  the  case,  and  there 
is  no  doubt  that  in  practice  childreyi  are  often  allowed  to  testify 
whose  legal  capacity  to  do  so  is  very  liberally  construed.  It 
would  be  better,  we  think,  to  put  their  testimony  on  the  more 
rational  ground  that  it  is  calcidated  to  be  of  some  value,  and 
capable,  under  a  proper  examination,  of  being  reasonably  well 
weighed  for  what  it  is  ivorth. 

The  other  points  do  not  require  much  consideration.  It  is  pas- 
sible the  in.structions  concerning  damages  were  open  to  some 
criticism,  but  the  judge  appears  to  have  desired  to  prevent  any 
wild  estimates,  and  it  is  not  very  easy  to  be  precise  concerning 
all  the  elements  to  be  considered  in  such  a  case.  The  charge 
was  intended  to  keep  out  improper  considerations  as  far  as  po.s- 
sible,  and  to  undo  some  rulings  made  earlier  in  the  case  which 
were  found  improper.    In  cases  like  this,  however,  it  is  not  pos- 
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sible,  after  argument,  to  undo  the  effect  of  important  testimony 
once  in,  and  impressed  on  the  juiy  by  counsel. 

For  the  reasons  given,  the  judgment  should  be  reversed,  and 
a  new  trial  granted. 

Champi^un  and  Sherwood,  JJ.,  concurred.  Morse,  J.,  dis- 
sented.    *     *     * 


STEPHENS  V.  BERNAYS. 

42  Fed.  4S8. .  1890. 

Thayer,  J.  The  testimony  of  C.  C.  Crecilius,  taken  in  con- 
nection with  other  testimony  offered  by  the  plaintiff,  clearly 
shows  that  the  deceased  assigned  his  stock  in  the  insolvent  bank  to 
Crecilius,  the  cashier,  with  intent  to  evade  his  liability  as  a  share- 
holder. According  to  the  testimony  of  Crecilius,  the  deceased 
had  not  only  been  advised  before  the  sale  that  the  bank  had  sus- 
tained considerable  losses,  but  he  declared  at  the  time  of  the  sale 
that  his  purpose  in  selling  was  to  avoid  his  liability  as  a  stock- 
holder. The  sale  appears  to  have  been  made  only  two  days  be- 
fore the  bank  closed  its  doors,  and  no  change  took  place  in  the 
condition  of  the  bank  in  the  meantime.  Crecilius  gave  his  notes 
for  the  stock,  instead  of  paying  for  the  same  in  money ;  and  ac- 
cording to  his  statement  the  notes  were  to  be  surrendered,  and 
the  sale  canceled,  if  at  the  end  of  60  days  the  deceased  was  then 
assured  that  the  bank  was  all  right.  Crecilius  himself  had  little 
or  no  means,  at  the  time  of  the  purchase,  and  was  rendered  ut- 
terly insolvent  by  the  failure  of  the  bank  two  days  later.  His 
object  in  making  the  purchase  in  question  was  to  withdraw  the 
stock  from  the  market,  and  save  the  credit  of  the  bank,  which 
was  then  in  a  precarious  condition.  These  facts,  most  of  which 
were  established  by  the  testimony  of  Crecilius,  warrant  the  con- 
cliLsion  that  the  pretended  sale  was  and  is  voidable  as  to  credi- 
tors of  the  insolvent  bank,  who  are  represented  in  this  proceed- 
ing by  the  receiver.  Thomp.  Liab.  Stockh.  §  215,  and  cases 
cited. 

A  question  arises,  however,  and  was  reserved  at  the  trial, 
touching  the  competency  of  Crecilius  to  testify  against  the  ex- 
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ecutrix   concerning  transactions   between    himself   and    the   testa- 
tor.    The  federal  statutes  provide   (section  858)   that— 

"No  witness  shall  be  excluded  *  *  *  in  any  civil  action 
because  he  is  a  party  to  or  interested  in  the  issue  tried :  provided, 
that  in  actions  by  or  against  executors,  *  *  *  in  which  judg- 
ment may  be  rendered  for  or  against  them,  neither  party  shall 
be  allowed  to  testify  against  the  other  as  to  any  transaction  with 
or  statement  by  the  testator,  *  *  *  unless  called  to  testify 
thereto  by  the  opposite  party.  *  *  *  In  all  other  raspects 
the  laws  of  the  state  in  which  the  court  is  held  shall  be  the 
rules  of  decisions  as  to  the  competency  of  witnesses  in  courts  of 
the  United  States,"  etc. 

The  state  law  on  the  subject  (section  8918,  Rev.  St.  Mo.  1889) 
provides  that— 

"No  person  shall  be  disqualified  as  a  witness  in  any  civil  suit 
*  *  *  by  reason  of  hi.s  interest  in  the  event  of  the  same,  as  a 
party  or  otherwise:  *  *  *  provided  that,  in  actions  where 
one  of  the  original  parties  to  the  contract  or  cause  of  action  in 
issue  and  on  trial  is  dead  or  *  *  *  insane,  the  other  party 
to  such  contract  or  cause  of  action  shall  not  be  admitted  to  tes- 
tify *  *  *  in  his  o\^^l  favor;  *  *  *  and,  where  an  ex- 
ecutor or  administrator  is  a  party,  the  other  party  shall  not  be 
admitted  to  testify  in  his  own  favor,  unless  the  contract  in  is- 
sue Avas  originally  made  with  a  person  who  is  living  and  compe- 
tent to  testify,"  etc. 

The  first  clause  of  the  proviso  of  section  8918,  supra,  as  here- 
tofore construed  by  the  state  courts,  has  much  greater  scope  than 
the  federal  statute  above  referred  to.  Thus,  in  Meier  v.  Thie- 
man,  90  Mo.  434,  2  S.  W.  435,  it  was  held  that  by  the  proviso 
in  question  a  person  was  rendered  incompetent  to  testify  as  to 
transactions  wnth  a  decedent  in  a  suit  brought  by  his  heirs, 
although  the  person  tendered  as  a  witness  was  not  a  party  to  the 
suit.  The  decision  appears  to  be  based  on  the  ground  that  a  wit- 
ness, to  be  excluded  by  the  state  law,  need  not  be  a  party  to  the 
record,  but  will  be  excluded  as  a  witness  as  to  all  contracts  or 
transactions  between  himself,  and  a  deceased  person,  when  the 
wntness  has  an  interest  in  the  result  of  the  suit,  whether  he  is  or 
is  not  a  party  to  the  record.    Hence  it  is  important  to  determine, 
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in  the  first  instance,  whether  the  competency  of  Crecilius  to  tes- 
tify as  to  transactions  between  himself  and  the  decedent  is  to  he 
tested  by  federal  or  state  law.  The  rule  is  that,  where  congress 
has  legislated  on  the  subject, — that  is,  has  enacted  a  law  cover- 
ing the  particular  case, — sucli  law  must  prevail  in  the  federal 
courts,  notwithstanding  it  differs  from  the  state  law.  Potter  v. 
Bank,  102  U.  8.  165;  Insurance  Co.  v.  Schaefer,  94  U.  S.  458; 
Eice  V.  Martin,  8  Fed.  476.  The  state  laws  control  in  determine 
ing  the  competency  of  witnesses  only  in  cases  like  that  of  Packet 
Co.  V.  Clough,  20  Wall.  537,  which  do  not  fall  within  any  pro- 
vision of  the  federal  laws. 

The  case  at  bar  is  clearly  within  the  terms  of  section  858.  The 
effort  is  to  exclude  Crecilius  as  a  witness  on  the  ground  of  inter- 
est ;  but  the  first  clause  of  the  section  declares  that  interest  shall 
be  no  disqualification  "in  any  civil  action,"  and  the  only  ex- 
ception to  that  rule  is  that  mentioned  in  the  proviso,—  that  a 
person  called  as  witness  shall  not  be  allowed  to  testify  as  to  any 
transactions  with  or  statement  by  a  decedent,  if  the  suit  is 
against  his  executor  or  administrator,  and  the  witness  is  him- 
self an  opposing  party  to  the  suit,  unless  the  witness  is  called 
upon  to  testify  by  the  executor  or  administrator.  The  case  at 
bar  seems  to  be  strickly  like  the  case  of  Potter  v.  Bank,  supra,  in 
which  a  person  situated  as  Crecilius  is,  with  respect  to  the  litiga- 
tion, was  held  to  be  a  competent  witness.  Whatever  view,  there- 
fore, the  court  might  entertain  as  to  the  competency  of  the  wit- 
ness under  the  state  law,  it  is  compelled  to  hold  that  he  is  made 
a  competent  witness  by  the  federal  statutes.  Judgment  will  ac- 
cordingly go  against  the  executrix  for  the  amount  of  the  comp- 
troller's assessment;  that  is,  for  $3,500,  with  interest  at  6  per 
cent,  per  annum,  to  be  computed  from  September  24,  1889,  to 
this  date. 
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Of  the  Credit  and  Impeachment  of  Witnesses* 

SELOVER  ET  AL.  v.  BRYANT. 
54  Minn.  434.    1893. 

Appeal  from  municipal  court  of  Minneapolis;  Elliott,  Judge. 

Action  by  George  H.  Selover  and  another,  copartners  as  Se- 
lover  &  Gould,  against  John  W.  Bryant,  administrator  of  the  es- 
tate of  George  M.  Bryant,  deceased,  to  recover  for  professional 
services  as  attorneys.  Plaintiffs  had  judgment,  and  from  an  or- 
der denying  a  new  trial  defendant  appeals.    Affirmed. 

Dickinson,  J.  The  plaintiffs,  as  attorneys  at  law,  prasecuted 
an  action  for  a  divorce  against  the  defendant  and  in  behalf  of 
his  wife.  The  action  was  settled  between  the  parties,  and  dis- 
missed. The  plaintiffs  prosecute  this  action  to  recover  for  their 
legal  services  in  behalf  of  the  defendant's  wife,  claiming  that  in 
the  settlement  of  the  former  suit  the  defendant  agreed  with  his 
wife  to  pay  for  such  services.  The  defendant  denies  that  agree- 
ment. After  a  verdict  for  the  plaintiff's  upon  that  issue,  and  the 
refusal  to  grant  a  new  trial,  the  defendant  appealed. 

The  plaintiff's  called  the  defendant's  wife  as  a  witness  in  their 
behalf.  Her  testimony  tended  to  refute  the  claim  of  the  plain- 
tiffs as  to  the  alleged  agreement.  After  a  preliminary  exami- 
nation of  the  witness,  as  to  former  contradictory  statements 
made  by  her,  the  plaintiffs  were  allowed  to  show  that  she  had 
made  a  statement  of  the  fact  to  one  of  the  plaintiffs  materially 
different  from  her  testimony.  The  case  justified  the  conclusion 
of  the  court  that  the  plaintiffs  were  surprised  by  the  adveree 
testimony.  It  is  one  of  the  controverted  questions  in  the  law  of 
e\idence  whether  a  party  calling  a  witness,  and  who  is  surprised 
by  his  adverse  testimony,  may  be  permitted  to  show  that  he  had 
made  previous  statements  contrary'  to  his  testimony.  A  learned 
writer  has  said  that  the  weight  of  authority  seems  to  be  in  favor 
of  admitting  such  proof.  1  Greenl.  Ev.  §  444.  We  are  in  doubt 
whether  the  weight  of  authority  is  not  the  other  Avay :  ])ut  we 
feel  confident  that  well-reeognized  reasons  and  principles  of  the 
law  of  evidence  support  the  proposition  that,  at  least  in  the  dis- 

*See  Sec.  1941,  Vol.  11,  Cyclopedia  of  Law,  and  eases  there  cited. 
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cretion  of  the  trial  court,  such  evidence  is  admissible.  It  is  per- 
fectly well  settled,  and  upon  satisfactory  reasons,  that  if  the  de- 
fendant had  called  the  witness  to  the  stand,  and  she  had  testi- 
fied as  she  did  as  to  the  fact  in  issue,  the  plaintiffs,  after  proper 
preliminary  proof,  would  have  been  allowed  to  show  hy  other 
witnesses  that  she  had  made  statements  contrary  to  her  testimony. 
This  rule,  now  everywhere  recognized,  rests  upon  the  obvious 
propriety  and  necessity  of  informing  the  jury  of  circumstances 
so  directly  hearing  upon  the  credibility  of  the  witness  and  the 
value  of  his  testimony  as  do  contradictory  statements  by  him 
of  the  controverted  facts  concerning  which  he  testifies,  and  which 
the  jury  must  determine.  But  this  controlling  reason  for  allow- 
ing such  discrediting  evidence  exists  and  with  precisely  the  same 
force,  whether  the  witness  lias  been  called  to  the  stand  by  the 
opposite  party  or  by  the  party  who  offers  the  impeaching  proof ; 
and  if  the  witness  may  be  thus  discredited  by  the  party  who  did 
not  call  him,  but  may  not  be  discredited  by  the  party  who  called 
him,  the  reason  must  be  that  by  calling  the  witness  to  the  stand 
the  party  Jiolds  him  forth  as  being  worthy  of  credit,  and  hence 
he  should  not  be  allowed  afterwards  to  impeach  his  credibility. 
And  this  is  the  proposition  which,  in  one  form  or  another,  is 
generally  assigned  as  the  reason  of  the  rule  disallowing  such 
impeachment  wherever  that  rule  has  prevailed.  This  rule  and 
the  reason  for  it  has  been  so  generally  accepted  and  applied  with 
reference  to  ati  impeachment  by  a  party  of  the  general  reputa- 
tion of  a  witness  whom  he  has  called  that  it  is  perhaps  not  now 
to  be  questioned;  but,  as  respects  the  particular  discrediting  proof 
which  ive  are  considering,  the  practice  has  been  less  uniform,  and 
the  excluding  of  the  discrediting  proof  has  been  more  strenu- 
ously opposed  by  the  best  authorities.  The  reason  upon  which 
it  rests  is,  we  think,  plainly  fallacious.  The  faidt  in  the  reason 
lies  in  the  premise  that,  by  calling  the  witness,  the  party  pres- 
ents him  as  being  worthy  of  credit,  or,  in  any  sense,  vouches  for 
his  truthfulness.  In  some  sense  and  measure  this  may  be  true; 
hut  laying  aside  the  subject  of  general  impeachment,  and  di- 
recting our  attention  only  to  the  question  of  allowing  proof  of 
statements  contrary  to  the  testimo7iy  by  which  a  party  is  sur- 
prised at  the  trial,  the  above-stated  reason  is  of  no  controlling 
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force,  except  as  it  includes  and  implies  such  a  degree  of  respon- 
sibility for  the  credit  of  the  witness— ^such  a  personal  voucher  of 
his  truthfulness— that  it  would  bif  h^d  faith,  d^juble  dealing, 
trifling  with  the  court,  or  something  akin  'thereto,  for  the  party 
to  afterwards  throw  discredit  upon  his  testimony.  The  premise 
is  not  tenable.  A  party  is  not  to  be  held  to  have  assumed  any 
such  responsibility  as  to  the  truthfulness  of  a  witness,  and  or- 
dinarily, at  least,  there  can  be  no  imputation  of  bad  faith,  or 
anything'  like  it,  when,  the  pnrty  heiii<r  surprised  by  his  own 
witness  testifying  directly  in  iavor  of  the  adverse  party,  he 
ofi'ers  to  show  his  preliminary  statements  to  the  contrary,  as  im- 
peaching his  credibility.  One  hius  not  all  the  world  from  whi<-li 
to  choose  the  witnesses  by  whose  testimony  he  must  prove  his 
case.  He  has  not  the  freedom  of  choice  that  one  has  in  the  selec- 
tion of  an  agent.  He  can  only  call  tho.se  who  are  supposed  to 
know  the  facts  in  issue.  He  is  entitled  to  have  their  testimony 
placed  before  the  jury,  not  as  the  statements  of  his  agents  or 
representatives  by  which  he  is  to  be  concluded,  but  as  the  tes- 
timony of  witnesses  whose  credibility  he  cannot  be  expected  to 
vouch  for,  but  which  the  jury  are  to  determine.  It  Is  every- 
where admitted  that  a  party  whose  witness  testifies  against  him 
is  not  concluded  thereby.  He  may  prove  the  fact  to  be  contrary 
to  such  testimony,  although  that  does  discredit  a  witness  whom 
he  has  called.  We  deny  that,  by  calling  a  witness  to  the  stand, 
a  party  becomes  responsible  for  his  credibility  in  any  such  sense 
that  he  is  absolutely  precluded,  when  surprised  by  adverse  testi- 
mony, from  showing  that  the  witness  had  made  statements  of  the 
facts  contrary  to  his  testimony.  It  is  at  least  within  the  discre- 
tion of  the  court  to  allow  this. 

It  has  been  suggested  that  thus  alVords  an  opportunity  to 
fraudulently  get  before  the  jury  the  unsworn  statement  of  a  wit- 
ness which  the  jury  may  accept  as  evidence  of  the  fact.  But 
the  same  objection  may  be  urged  in  opposition  to  allowing  a 
party  to  discredit  in  this  way  a  witness  called  by  th"^  adverse 
party;  yet  this  is  always  allowed.  The  direct,  certain  and  ob- 
vious effect  of  such  evidence,  in  enabling  the  jury  to  rightly 
weigh  the  tt'stimony,  should  prevail  over  the  far  more  remote, 
improbable,  and  collateral  considerations  that  opportmiity  may 
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be  thus  afforded  to  a  dishonest  party  to  collude  with  a  dishon- 
est witnass  to  make  a  false  statement  of  facts,  which  the  wit- 
ness would  not  swear  to,  in  order  that,  after  the  witness  shall 
have  testified  to  the  truth,  the  false  unsworn  statement  to  the 
contrary  may  be  shown.  There  are  so  many  contingencies  in  the 
way  of  such  barely  possible  results  that  the  remote  possibility  is 
not  of  much  weight,  as  against  the  plain  practical  considerations 
opposed  to  it.  While,  perhaps,  the  weight  of  authority  is  in 
favor  of  excluding  such  evidence,  w^e  feel  that,  in  holding  it  to 
be  within  the  discretion  of  the  court  to  receive  it,  we  are  justi- 
fied, not  only  by  reason,  but  by  a  sufficient  array  of  authority. 
In  the  English  courts  both  views  have  been  sanctioned.  A  strong 
presentation  of  the  rule  allowing  such  proof  was  made  by  Lord 
Chief  Justice  Denman  in  Wright  v.  Beckett,  1  Moody  &  R.  414. 
This  view  is  preferred  in  Starkie,  Ev.  (Sharswood's  Ed.)  245; 
2  Phil.  Ev.  marg.  pp.  985-995;  1  Greenl.  Ev.  444;  Cowden  v. 
Reynolds,  12  Serg.  &  R.  281,  283;  Bank  v.  Davis.  6  Watts  &  S. 
285;  Smith  v.  Briscoe,  65  Md.  561,  5  Atl.  Rep.  334;  Campbell  v. 
State,  23  Ala.  44,  76 ;  Hemingway  v.  Garth,  51  Ala.  530 ;  Moore 
V.  Railroad  Co.,  59  Miss.  243;  and  see  Johnson  v.  Leggett,  28 
Kan.  590,  606.  See,  also,  a  discussion  of  this  subject  in  11  Am. 
Law  Rev.  261.  It  may  be  added,  as  indicating  what  it  has  been 
considered  the  rule  ought  to  be,  that  in  England  and  in  several 
of  our  states  statutes  have  been  enacted  allowing  such  proof  to 
be  made.  Our  conclusion  on  this  point  is  that  the  court  did  not 
en*  in  receiving  the  evidence. 

The  only  other  assignments  of  error  which  we  deem  worthy  of 
specific  mention  are  those  relating  to  the  charge  of  the  court  that 
the  value  of  the  services  (of  the  plaintifiP)  "to  Mrs.  Bryant" 
should  be  considered  by  the  jury.  There  was  no  error  in  this. 
The  court  did  not  say  that  that  consideration  alone  should  be 
taken  as  the  measure  of  value.  The  value  of  the  services  of  an 
attorney  is  necessarily  to  ])e  determined  by  many  considerations 
besides  the  mere  time  visibly  employed  in  the  conduct  of  a  suit. 
Among  other  things,  the  importance  and  results  of  the  case  are 
to  be  considered.  The  importance  of  the  eau.se  to  the  client  af- 
fords to  some  extent  a  measure  of  the  skill,  care,  responsibility, 
anxiety,  and  efi'ort  demanded  of  and  to  be  borne  by  the  attorney, 


MINTEK  V.  TEOPLE.  437 

and  should  not  be  disregarded  in  tlicir  hearing  upon  the  question 
of  the  value  of  such  services.  Eggleston  v.  Boardman,  37 
Mich.  14. 

The  seventh  assignment  of  error— that  the  court  erred  in  over- 
ruling the  motion  for  a  new  trial  — is  too  general  to  be  available. 

Order  affirmed. 

GiLFiLLAN,  C.  J.  On  the  point  of  the  admissibility  of  the  evi- 
dence of  contradictory  statements  made  by  the  witness  Bryant, 
I  dissent. 


Of  the  Privileges  of  a  Witness* 

MINTER  V.  PEOPLE. 
139  III.  363.    1891. 

Error  to  appellate  court,  Fourth  district.    Reversed. 

Proceeding  to  punish  F.  E.  Minter  for  contempt  of  court.  De- 
fendant was  convicted,  and  the  appellate  court  affirmed  the  judg- 
ment, Defendant  brings  error. 

Craig,  J.  The  plaintiff  in  error  was  subpoenaed  as  a  witness 
to  testify  in  reference  to  a  charge  under  investigation  before  the 
grand  jury  of  Gallatin  county.  After  being  sworn,  the  fore- 
man of  the  grand  jury  asked  the  witness  the  following  questions: 
"Do  you  know  of  any  person  playing  at  a  game  with  cards  for 
mo;ney  in  Gallatin  county  within  eighteen  montlis  past?''  to 
which  question  he  answered,  "I  do."  The  foreman  then  asked 
the  following  question:  "(2)  Who  did  you  see  plaj-ing?"  which 
last  question  plaintiff  in  error  refused  to  an.swer  on  the  ground 
that  he  could  not  do  so  without  giving  evidence  against  and  tentl- 
ing  to  criminate  himself.  Thereupon  the  foreman  of  the  griind 
jury  caused  the  plaintiff  in  error  to  be  brought  before  the  cir- 
cuit court,  then  judicially  sitting,  to  be  dealt  witli  as  for  eon- 
tempt  in  refusing  to  answer  said  la.st  (luestion.  Plaintiff'  in  error 
appeared  in  open  court,  and  stated  voluntarily  that  the  foregoing 
was  a  correct  statement  of  the  proceedings  before  the  grand 

♦See  Sec.  1942,  Vol.  11,  Cyclopedia  of  Law,  and  cases  there  cited. 
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jury,  and  that  he  had  answered  the  first  question,  and  refused 
to  answer  the  last,  because  to  do  so  would  criminate,  or  tend  to 
criminate,  himself.  The  court  then  ruled  and  stated  to  him  that 
he  was  not  required  to  give  evidence  against  himself,  nor  to  give 
evidence  that  would  tend  to  criminate  himself,  but  that  he  was 
required  to  answer  whether  or  not  he  had  seen  any  person  other 
than  himself  play  at  cards  for  money ;  that  he  might  lawfully  re- 
fuse to  tell  anything  that  he  himself  had  done,  but  that  he  could 
not  lawfully  refuse  to  tell  what  he  had  seen  another  person  do. 
Plaintiff  in  error  then  asked  if  the  court  held  that  a  witness  be- 
fore the  grand  jury  was  required  to  tell  that  he  had  seen  others 
gaming  for  money,  if  the  witness  was  also  playing  at  the  same 
time,  and  in  the  same  game,  with  such  other  persons ;  and  the 
court  thereupon  ruled  that,  under  such  circumstanc&s,  the  witness 
was  bound  to  tell  that  the  others  had  played,  but  that  he  (plain- 
tiff in  error)  might  lawfully  refuse  to  tell  anything  that  he  him- 
self had  done  or  said  or  anything  that  tended  to  criminate  him- 
self, but  that  he  must  tell  if  he  had  seen  others  play ;  that  the  fear 
that  his  answer  might  induce  the  other  parties  to  tastify  against 
him  in  retaliation,  or  that  the  grand  jury  might  summon  the 
others,  and  force  them  to  tell,  was  not  a  lawful  reason  for  refus- 
ing to  answer  the  question.  The  plaintiff  in  error  still  refusing  to 
answer  the  question,  the  court  adjudged  him  in  contempt  of  court, 
and  assessed  a  fine  against  him  of  $25  as  a  punishment.  The 
judgment  of  the  circuit  court  having  been  affirmed  in  the  appel- 
late court,  this  writ  of  error  was  sued  out  to  reverse  the  latter 
judgment. 

Article  2  of  section  10  of  our  constitution  provides:  **No  per- 
son shall  be  compelled  in  any  criminal  case  to  give  evidence 
against  himself."  1  Starkie,  Ev.  136,  says:  "A  witness  is  not 
bound  to  answer  any  question,  cither  in  a  court  of  law  or  equity, 
if  his  answer  will  expose  him  to  any  criminal  punishment  or 
penal  liability,"  agreeably  to  the  wise  and  humane  principle 
that  no  man  is  bound  to  criminate  himself.  Greenleaf,  in  the 
discussion  of  this  question,  (volume  1,  §  451,)  says:  ''Where 
an  answer  will  have  a  tendency  to  expose  the  witness  to  a  penal 
liability     *     *     *     or  to  a  criminal  charge,  here  the  authori- 
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ties  are  exceedingly  clear  that  tiic  vvitiuvss  is  not  bound  to  an- 
swer. If  the  fact  as  to  which  he  is  interrogated  foriiLs  hut  one 
link  in  the  chain  of  testimony  which  is  to  convict  him,  and 
whether  it  may  tend  to  criminate  or  expose  the  witness,  Ls  a  point 
which  the  court  will  determine,  under  all  the  circumstances  of 
the  case,  but  without  requiring  the  witness  fully  to  explain  how 
he  might  be  criminated  by  the  answer  which  the  truth  would 
oblige  him  to  give."  In  I'eoi)le  v.  Mather,  4  Wend.  229,  it  is 
said:  "When  the  disclosures  he  ithe  witni-ss)  may  make  can  be 
used  against  him  to  procure  his  conviction  for  a  criminal  (jfTense, 
or  to  charge  him  with  penalties  and  forfeitures,  he  may  stop  in 
answering  before  he  arrives  at  the  question  the  answer  to  which 
may  show  directly  his  moral  turpitude.  *  *  *  If  there  be  a 
series  of  questions,  the  answer  to  all  of  which  would  establish 
his  criminality,  the  party  cannot  pick  out  a  particular  one,  and 
say,  if  that  be  put,  the  answer  will  not  criminate  him.  If  it  is 
one  step  having  a  tendency  to  criminate  him,  he  is  not  compelled 
to  answer."  In  1  Burr's  Tr.  424,  Chief  Justice  Marshall,  in  dis- 
cussing this  question,  said :  "  It  is  the  province  of  the  court  to 
judge  whether  any  direct  answer  to  the  question  which  may  be 
proposed  will  furnish  evidence  against  the  witness.  If  such  an- 
swer may  disclose  a  fact  which  forms  a  nccessarj^  and  assential 
link  iu  the  chain  of  testimony  which  would  be  sufficient  to  con- 
vict him  of  any  crime,  he  is  not  bound  to  answer  it  so  as  to  fur- 
nish matter  for  that  conviction." 

It  will  be  observed  from  the  autJwritics  cited  that  a  witness  in 
not  required  to  go  on  and  answer  questions  until  one  is  pro- 
pounded the  answer  to  which  will  of  itself  criminate  him  of  a 
crime,  but  if  the  evidence  elicited  tends  to  criminate  the  ivitncsSf 
or  if  it  constituted  a  link  in  a  chain  of  evidence  which  might 
criminate  the  witness,  he  may  claim  his  privilege,  and  refuse  to 
answer.  Here  the  grand  jury  was  investigating  the  question 
U'hether  certain  persons  had  been  guilty  of  gambling  by  playing 
with  cards  for  money.  The  ivitness  had  played  in  a 
certain  game  with  these  persons,  and  the  question  presented 
is  whether  he  could  disclose  the  name  of  the  person  or  persons 
witJi  whom  he  played  without  furnishing  a  link  in  a  chain  uf  tts- 
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iimony  sufficient  to  establish  liis  own  guilt.  In  other  words,  if 
A.  and  B.  played  with  each  other  a  game  with  cards  for  money, 
can  A.  testify  that  he  saw  B.  play,  without  disclosing  evidence 
which  will  form  a  link  in  a  chain  of  testimony  sufficient  to  con- 
vict A.f  The  answer  to  this  would  seem  to  be  obvious.  The 
testimony  of  A.  establishes  the  fact  that  two  persons  played  with 
cards  for  money.  The  name  of  one  is  given.  One  mere  link  in 
the  clain  of  evidence  will  suffice  to  complete  the  chain,  and  es- 
tablish the  crime;  that  is,  that  A.  also  joined  in  the  game.  Gam- 
ing is  an  offense  that  one  person  cannot  commit  alone.  He  must 
of  necessity  have  an  accomplice.  Under  the  ruling  adopted  in 
this  case,  plaintiff  in  error  was  compelled  to  go  on  the  stand  and 
testify  that  a  crime  had  been  committed,  and  give  the  name  of 
his  accomplice,  and  was  only  allowed  to  withhold  the  fact  that 
he  was  the  other  guilty  party.  We  think  this  ruling  violated 
that  long  and  well  established  nde  of  law  which  shields  a  party 
from  testifying  to  a  fact  that  may  criminate  himself.  If  plain- 
tiff in  error  had  not  been  a  party  to  the  crime  which  the  people 
were  attempting  to  prove;  if  he  had  merely  been  in  a  room  or 
place,  and  saw  others  play,— he  could  be  compelled  to  testify  to 
all  he  saw.  But  such  was  not  the  case.  He  was  a  party  to  the 
game.  He  and  ayiother  had  violated  the  law,  and  he  could  not  be 
required  to  establish  the  crime  by  his  own  evidence.  The  judg- 
ment of  the  appellate  and  circuit  courts  will  be  reversed,  and 
the  cause  remanded. 


CHAPTER  XI. 

OF  PRESUMPTIONS,  THE  BURDEN  OF  PROOF  AND  PROVINCE  OF 
COURT   AND   JURY.* 

Presumptions  Arc  uf  Law  and  Fact.** 

UNITED  STATES  v.  ROSS. 
92  U.  S.  2S1.    1875. 

Appeal  from  the  court  of  claiin.s. 

Mr.  Justice  Strong  delivered  the  opinion  of  the  court. 

It  is  incumbent  upon  a  claimant  under  the  captured  or  aban- 
doned property  act  to  establish  by  sufficient  proof  that  the  prop- 
erty captured  or  abandoned  came  into  the  hands  of  a  treiisury 
agent;  that  it  was  sold;  that  the  proceeds  of  the  sale  were  paid 
into  the  treasury  of  the  United  States ;  and  that  he  was  the  owner 
of  the  property,  and  entitled  to  the  proceeds  thereof.  All  this 
is  essential  to  show  that  the  T'nited  States  is  a  trustee  for  him, 
holdinsf  his  money.  That  there  i.s  in  tlie  trea.sury  a  fund  arisen 
out  of  the  sales  of  property  captured  or  abandoned,  a  fund  held 
in  trust  for  somebody,  and  that  the  claimant's  property,  after 
capture  or  abandonment,  came  into  the  hands  of  a  quartermaster 
of  the  armj^  or  a  treasury  agent,  is  not  sufficient.  There  must 
be  evidence  connecting  the  receipt  of  it  by  the  treasuiy  agent 
with  the  payment  of  the  proceeds  of  sale  of  that  identical  prop- 
erty into  the  trea»sur\'.  We  do  not  say  that  the  e\ndence  must 
be  direct.  It  must,  however,  be  such  as  the  law  recognizes  to  be 
a  legitimate  medium  of  proof;  and  the  burden  of  proof  rests 
upon  the  claimant  who  asserts  the  connection. 

In  the  present  ca.se.  the  court  of  claims  ha-s  not  found  as  a  fact 


♦See  Sws.  1043-1040,  Vol,  11,  C.vclopodia  of  Law,  and  cases  there  cited. 
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that  the  daimant's  cotton  came  into  the  hands  of  a  treasury 
agent,  that  it  was  sokl,  and  that  the  proceeds  of  that  cotton  were 
paid  ino  the  treasury.  No  connection  between  the  cotton  cap- 
tured and  the  fund  now  held  by  the  United  States  has  been  es- 
tablished. Certain  facts  have  been  found,  and  from  them  it  was 
inferred,  as  matter  of  law,  that  other  facts  existed;  and  upon 
the  facts  thus  inferred  the  court  gave  judgment. 

We  think  that  in  this  there  was  error.  The  claimant  owned, 
in  ]\Iay,  1864,  thirty-one  bales  of  cotton,  then  in  a  warehouse  in 
Rome,  Ga.  On  the  18th  of  that  month,  Rome  was  captured  by 
the  United  States  forces;  and  shortly  afterwards  the  cotton  was 
removed  on  government  wagons  to  a  warehouse  adjoining  the 
railroad  leading  from  Rome  to  Kingston,  and  connecting  there 
with  a  road  leading  thence  to  Chattanooga.  Whether  it  was  the 
only  cotton  in  that  warehouse  is  not  found;  but  it  is  inferrible 
from  the  other  facts  found  that  it  was  not.  Subsequently  (but 
how  long  afterwards  does  not  appear)  all  of  the  cotton  in  that 
warehou.se  was  shipped  on  the  railroad  to  Kingston,  the  road 
being  then  in  the  possession  of  the  military  authorities.  It  is 
next  shown  that  cotton  (some  cotton)  arrived  in  Kingston  from 
Rome  before  August  19,  1864,  and  was  forwarded  to  Chatta- 
nooga; that,  on  the  19th  of  August,  forty-two  bales  were  re- 
ceived at  Chattanooga  from  the  quartermaster  at  Kingston ;  that 
thence  they  were  shipped  to  Nashville,  where  they  were  received 
as  coming  from  Kingston,  turned  over  to  the  treasury  agent,  and 
sold.  The  proceeds  of  sale  were  paid  into  the  treasury,  and  no 
title  to  these  forty-two  bales  has  been  asserted  by  third  persons. 

Such  were  the  facts  found ;  and  from  them  the  court  deduced, 
not  as  a  conclusion  of  fact,  but  as  a  presumption  of  law,  that  the 
thirty-one  bales  removed  on  government  wagons  to  the  ware- 
house immediately  adjoining  the  railroad  at  Rome,  shortly  after 
May  18,  1864,  were  a  part  of  the  forty-two  bales  received  at 
Nash-valle  on  the  24th  of  August,  four  months  afterwards,  and 
there  turned  over  to  the  treasury  agent.  It  is  obvious  that  this 
presumption  could  have  been  made  only  by  piling  inference  upon 
inference,  and  presumption  upon  presumption.  Because  the 
thirty-one  bales  of  the  claimant  were  taken  to  the  warehouse 
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alongside  of  the  railroad  at  Rome  in  May,  1864,  and  the  cotton 
in  that  warehouse  afterwards,  at  some  unknown  time  (whether 
before  or  alter  AugiLst  19  does  not  appear),  wa.s  .shipped  on  the 
road  to  Kingston,  it  is  inferred  that  the  claimant's  cotton  was 
part  of  the  shipment.  Because  somebody's  cotton  (how  much 
or  how  little  is  not  shown)  arrived  at  Kingston  from  Rome  at 
some  time  not  known,  and  was  forwarded  to  Chattanooga  before 
the  irth  of  August,  18G4,  it  Ls  inferred  that  the  claimant's  thirty- 
one  bales,  pre.sumcd  to  have  reached  I'hattanooga,  tlius  arrived, 
and  were  forwarded ;  and,  because  forty-two  l)ales  were  received 
at  Chattanooga  on  that  day  from  the  quartennaster  at  Kingston, 
it  is  inferred  that  the  claimant's  bales  were  among  them.  These 
seem  to  us  to  be  nothing  more  than  conjectures.  They  are  not 
legitimat^^  inferences,  even  to  establish  a  fact;  much  less  are  they 
presumptions  of  law.  They  are  inferences  from  inferences;  pre- 
sumptions resting  on  the  basis  of  another  presumption.  Such  a 
mode  of  arriving  at  a  conclusion  of  fact  is  generally,  if  not  uni- 
versally, inadmissible.  No  inference  of  fact  or  of  law  is  reliable 
drawn  from  premises  which  are  uncertain.  Whenever  circum- 
stantial evidence  is  relied  upon  to  prove  a  fact,  the  circumstances 
must  be  proved,  and  not  themselves  presumed.  Starkie,  Ev.  p. 
80,  lays  down  the  rule  thus:  ''In  the  first  place,  as  the  very 
foundation  of  indirect  evidence  is  the  establishment  of  one  or 
more  facts  from  ichich  the  inference  is  sought  to  be  made,  the 
law  require:^  that  the  latter  should  be  cstablisJied  by  direct  evi- 
dence, as  if  they  were  the  very  facts  in  issue."  It  is  upon  tJiis 
principle  that  courts  arc  d/iily  called  upon  to  exclude  evidence  as 
too  remote  for  the  consideration  of  the  jury.  The  law  requires 
an  open,  visible  connection  between  the  principal  and 
cvidentiaiy  facts  and  the  deduction  from  tliom,  aiul 
does  not  permit  a  decision  to  be  made  on  remote  infer- 
ences. Best,  Ev,  95.  A  presumption  which  the  jury  is  to  make 
is  not  a  circumstance  in  proof;  and  it  is  not,  therefore,  a  legiti- 
mate foundation  for  a  presumption.  There  is  no  open  and  visi- 
ble connection  between  the  fact  out  of  which  the  first  presump- 
tion arises  and  the  fact  sought  to  be  CvStablished  by  the  depend- 
ent presumption.     Douglas  v.  Mitclicll,  35  Pa.  St.  440. 
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The  court  of  claims  tliought  the  facts  found  by  them  entitled 
the  claimant  to  the  legal  ixx'.sumptiou  said  by  this  court  to  exist 
in  Ciiissell's  Case,  14  Wall.  1;  and  therefore  determined,  as  a 
conclusion  of  law,  that  the  cotton  taken  from  the  claimant  was  a 
part  of  that  transmitted  to  Nashville,  and  turned  over  to  the 
treasury  agent  and  sold.    We  think  Crussell's  Case  does  not  jus- 
tify such  a  conclusion.     Because  jx-operty  was  captured  by  a 
military  officer  and  sent  foi*ward  by  him,  and  because  there  is 
an  unclaimed  fund  in  the  treasury  derived  from  sales  of  prop- 
erty of  the  same  kind  as  that  captured,  because  omnia  presumun- 
tur  rite  esse  acta,  and  officers  are  presumed  to  have  done  their 
duty,  it  is  not  the  law  that  a  court  can  conclude  that  the  prop- 
erty Avas  delivered  by  the  military  officer  to  a  treasury  agent,  that 
it  was  .sold  by  him,  and  that  the  proceeds  w^ere  covered  into  the 
treasury.     The  presumption  that  public  officers  have  done  their 
duty,  like  the  presumption  of  innocence,  is  undoubtedly  a  legal 
presumption ;  but  it  does  not  supply  proof  of  a  substantive  fact. 
Best,  in  his  treatise  on  Evidence  (section  300),  says:  "The  true 
principle  intended  to  be  asserted  by  the  rule  seems  to  be,  that 
there  is  a  general  disposition  in  courts  of  justice  to  uphold  ju- 
dicial and  other  acts  rather  than  to  render  them  inoperative,- 
and  with  this  view,  where  there  is  general  evidence  of  facts  hav- 
ing been  legally  and  regularly  done,  to  dispense  with  proof  of 
circumstances,  strictly  speaking,  assential  to  the  validity  of  those 
acts,  and  by  which  they  were  probably  accompanied  in  most  in- 
stances, although  in  others  the  assumption  may  rest  on  grounds 
of  public  policy."    Nowhere  is  the  j^resiimption  held  to  he  a  sub- 
stitute for  proof  of  an  independent  and  material  fact.     The 
language  of  the  opinion  in  Crussell's  Case  would  perhaps  mis- 
lead, were  it  not  read  in  connection  with  the  finding  of  facts. 
The  question  was,  whether  seventy-three  bales  of  cotton  of  the 
plaintiff's  had  been  forwarded,  with  a  much  larger  amount,  to 
the  officer  in  charge  of  military  transportation  at  Nashville,  and 
by  him  turned  over  to  the  treasury  agent.     There  was  no  direct 
proof  that  the  plaintiff's  cotton  was  included  in  the  shipment; 
but  there  was  proof  that  the  treasury  agent  forwarded  the  cot- 
ton received  by  him  to  the  supervising  agent  at  Cincinnati,  where 
a  sale  was  soon  after  made,  and  some  of  the  bales  sold  were 
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marked  with  the  plaintifT's  mark.  Tlio  question,  tliorofon*. 
whether  the  military  oniccr  ulio  shipi)e(l  the  iar^,'('  (jiiantity  had 
shipped  with  it  the  cotton  oi"  the  iilaiiitilV,  \v;us  nut  left  to  depend 
upon  the  presumption  tliat  he  had  done  liis  duty.  There  wa.s 
distinct  and  independent  proof  of  it  in  the  fact  that  some  of  tin* 
plaintilT's  cotton  had  reached  ("int'innali,  and  had  b(>en  .sold 
there.  The  j)ri'Sumi)tion  wjis  only  conlirmatory  of  what  had 
been  proved  l)y  evidence,  and  in  confirmation  of  that  proof  it 
might  be  invoked.  This  is  all  that  can  fairly  be  deduced  from 
the  opinion  of  the  court  as  delivered  by  the  chief  justice.  Xo 
more  need  be  said  of  the  present  case.  It  is  iwt  found  as  a 
fact  that  the  identical  cotton  captured  from  the  plaintiff  ever 
came  into  the  hands  of  a  treasury  agent,  or  that  it  was  sold,  and 
that  the  proceeds  were  paid  into  the  treasury;  and  the  presump- 
tion of  law  adopted  hy  the  court,  that  the  cotton  was  a  part  of 
that  transmitted  and  sold,  was  unwarranted. 

Judgment  re\tcrsed,  and  cause  remanded  for  a  new  trial. 


Meaning  of  Burden  of  Proof  * 

LAKE  O.XTARIO  NAT.  BANK  v.  JFDSON 
122  N.  Y.  278.    1890. 

Appeal  from  supreme  court,  general  term,  fourth  depart- 
ment. 

The  action  was  brought  to  recover  the  amount  of  four  promis- 
sory notes,  which  by  the  complaint  the  plaintiff  alleged  were 
made  by  the  defendant,  payable  to  the  order  of  E.  ^I.  Fort,  de- 
livered to  the  payee,  and  by  him  indorsed  and  transferred  to  the 
plaintiff.  And  the  plaintiff  also  thereby  alleged  that  the  defend- 
juit  was  indebted  to  it,  in  a  sum  stated,  for  money,  advanced  on 
his  ehecl^  drawTi  upon  the  plaintiff  for  an  amount  in  excess  of  his 
deposits  there.  The  defendant  by  his  answer  alleged  that  he  and 
Fort  purchased  of  the  plaintiff'  some  canal  boats;  that  they  were 
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induced  to  make  the  purchiise  by  the  wnrranty  of  the  plaintiff, 
particularly  specified,  and  <jave  for  them  their  .joint  notes;  that, 
afterwards,  the  plaintiff  took  up  those  notes,  and  the  makers  gave 
their  individual  notes  for  their  respective  interests  in  the  pur- 
chase to  the  plaintiff,  which  notes  were  received  by  the  plaintiff 
"in  place  of  and  in  payment  of  .said  first-mentioned  notes,  and 
which  notes  last  jiiven  are  the  notes  and  the  renewal  thereof  set 
forth  in  the  complaint. ' '  The  defendant  alleged  a  breach  of  this 
warranty  and  damages  as  the  consequence,  which  he  claimed 
should  be  allowed  to  him.  He  also  alleged  by  way 
of  counter-claim  that  the  plaintiff'  was  indebted  to  him 
in  a  further  sum  for  services  performed  by  him  for  and  at 
the  request  of  the  plaintiff',  for  which,  with  the  amount  of  dam- 
ages for  the  alleged  breach  of  warranty,  he  demanded  judgment. 
And  for  further  answer,  he  denied  the  complaint,  and  each  and 
every  allegation  therein  contained,  except  as  thereinbefore  ad- 
mitted. The  plaintiff'  by  reply  put  in  issue  the  new  matter  of  the 
answer  constituting  the  alleged  counter-claims.  The  trial  court 
directed  judgment  for  the  amount  of  the  notes  and  of  the  over- 
draft mentioned  in  the  complaint. 

Bradley,  J.  (after  stating  the  facts  as  above).  The  contest 
on  the  trial  mainly  had  relation  to  the  defendant's  alleged  count- 
er-claim for  services,  upon  which  claim  he  gave  evidence  to  the 
effect  that  they  were  performed  by  him  pursuant  to  an  agree- 
ment with  the  plaintiff,  by  which  the  latter  undertook  to  pay  him 
$2,500,  of  which  $160  had  been  paid.  This  claim,  and  the  evi- 
dence on  the  part  of  the  defendant  tending  to  support  it,  were 
disputed  by  the  evidence  on  the  part  of  the  plaintiff',  and  the 
trial  court  found  the  facts  against  the  defendant.  For  the  pur- 
pose of  this  review,  the  findings  and  determination  of  the  court 
below  must  be  deemed  conclusive.  Upon  the  trial,  the  question 
as  to  which  party  wa^  entitled  to  the  closing  argument  was 
raised.  The  court  held  that  the  plaintiff'  had  the  right  to  it,  and 
the  defendant  excepted. 

The  rule  that  the  party  having  the  affirmative  of  the  issues 
in  an  action  shall  have  the  opportunity  to  make  the  opening  and 
closing  presentation  of  his  case  is  deemed  founded  upon  a  sub- 
stantial right,  the  denial  of  which  is  error.    Conselyea  v.  Swift, 
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103  N.  Y.  604,  y  N.  E.  Rep.  48'J.  In  its  application  to  trials  by 
jury,  it  has  ordinarily  more  practical  importance  than  in  those 
before  the  court  without  a  jury,  antl  bcfurc  referees.  If  it  ap- 
pears that  a  party  could  not  iiave  been  {)rejudiced  by  the  fail- 
ure of  the  court  to  observe  the  rule,  the  error  would  not  be 
available;  and  in  trials  by  the  court  without  jury,  or  before  ref- 
erees, that  (jue-stion  would  be  dependent  upon  the  circumstances 
of  each  case.  In  the  present  case,  the  view  of  the  court  evidently 
was  that  the  affirmative  of  the  entire  issues  was  not  with  the 
defendant ;  and  that  is  the  question  presented  for  consideration. 
The  denial  by  the  defendant  in  his  answer,  except  as  therein  ad- 
mitted, of  each  and  every  allegation  of  the  complaint,  put  in  is- 
sue any  material  allegation  of  the  complaint  not  distinctly  ad- 
mitted by  the  answer.  Allis  v.  Leonard,  46  N.  Y.  688;  Calhoun  v. 
Hallen,  25  Ilun.  155.  The  charge  in  the  complaint,  in  due  form, 
of  the  indebtedness  of  the  defendant  to  the  plaintilf  for  the 
ajnount  advanced  to  him  upon  his  check,  in  excess  of  the  balance 
of  his  account  with  the  plaintiff,  was  not  admitted  by  the  an- 
swer, but  was  controverted  by  such  denial.  It  appears  that  after 
the  trial  had  been  moved,  and  the  plaintiff  by  its  counsel  had,  by 
statement  of  it,  made  the  opening  of  the  case  to  the  court,  the  de- 
fendant orally  admitted  the  count  of  the  complaint  alleging  the 
overdraft.  The  plaintiff  then  proceeded  to  jirove  the  signature 
of  the  defendant  to  the  notes,  and  the  indorsement  by  the  payee, 
and  rested.  It  seems  that  the  plaintiff  deemed  it  necessary  to 
make  this  proof,  perhaps  for  the  reason  that  the  allegation  in 
the  answer  of  the  making  and  delivery  of  the  notes  by  the  de- 
fendant to  the  phiintiff  was  treated  as  not  sufBcient  upon  which 
to  rest,  coupled  as  it  was  with  the  further  allegation  of  their  con- 
sideration as  the  foundation  of  the  counter-claim,  alleged  to  have 
arisen  out  of  a  warranty  and  its  breach.  The  apprehension  may 
have  been  that  the  adoption  of  the  admi.ssion  in  the  answer  of 
the  making  and  delivery  of  the  notes  could  not  be  severed  from 
what  was  alleged  as  the  consideration  out  of  which  they  arose, 
within  the  principle  that  when  an  admis.sion  of  a  fact  is  made 
in  connection  with  that  of  another,  which  nullifies  the  effect  of 
it,  the  entire  statement  must  be  taken  together.  Gildersleeve  v. 
Landon,  73  N.  Y.  609.     Assuming,  as  trr  dn,  fhaf  such  rule  of 
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construction  iras  not  applicahle  to  tJiis  admission  in  the  answer, 
a}id  that  no  proof  of  the  execution  or  indorsement  of  the  notes 
was  necessary,  the  question  arises  whether  the  oral  admissions  at 
the  trial  of  the  plaintifs  claim  for  the  amount  of  the  defend- 
ant's overdraft  entitled  him  to  the  right  of  closing  the  argument 
on  the  final  submission  of  the  case  to  the  court  for  determination. 
And  that  depends  upon  the  question  whether  the  affirmative  of 
the  issue,  with  a  view  to  such  right,  must  he  ascertained  from 
the  pleadings,  or  may  arise  from  admissions  orally  made  at  the 
trial.  The  issues  to  he  tried  can  he  ascertained  only  hy  reference 
to  the  pleadings;  and  they  must  govern  so  far  as  relates  to  the 
right  of  the  parties  to  open  the  case  at  the  beginning  and  con- 
clude the  argument  at  the  close  of  the  trial.  When  the  parties 
go  to  trial,  they  respectively  assume  the  burden  of  establishing 
that  which  they  have  affirmatively  alleged  as  a  cause  of  action 
or  counter-claim,  if  it  is  controverted  hy  allegation  sufficient  to 
put  it  in  issue.  The  admission  of  a  fact  upon  the  trials  is  evi- 
dence merely.  It  may  obviate  the  necessity  of  further  trial  of 
the  issue  to  which  it  relates,  but  does  not  change  it  as  represented 
hy  the  pleadings.  That  can  he  done  by  amendment  only.  It  is 
true  the  admission  made  at  the  trial  may  reduce  the  controversy 
to  matter  as  to  which  the  affirmative  is  with  the  defendant.  Such 
would  he  the  effect  of  evidence  of  any  character  undisputed  and 
indisputable  of  the  facts  constituting  the  alleged  cause  of  action. 
The  right  under  consideration  does  not  depend  simply  upon  the 
admission  of  those  facts  unless  they  are  admitted  or  uncontro- 
verted  hy  the  answer;  otherwise  it  is  evidence  only.  There  is 
no  occasion  to  extend  the  rule  so  as  to  give  effect,  for  such  pnr- 
pase,  to  conc&ssions  at  the  trial.  This  might  lead  to  the  adoption 
of  such  a  course,  when  further  dispute  of  the  facts  upon  which 
a  plaintiff  relies  may  appear  hopeless  to  a  defendant,  for  the 
purpose  of  obtaining  the  right  of  closing  the  trial.  There  is  no 
apparent  reason  for  applying  such  rule  to  any  one  more  than  to 
any  otl^er  stage  of  the  trial.  The  defendant  who  may  wish  to 
take  the  right  of  opening  and  concluding  the  trial  must  frame 
his  pleading  with  that  view,  and  so  a.s  to  prasent  no  issue  upon 
any  allegation  of  the  complaint  essential  to  the  plaintiff's  al- 
leged cause  of  action.    If  the  defendant  fail  to  do  that,  no  mat- 
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ter  how  little  proof  the  remaining  i.ssue.s  requirt-,  or  how  easily 
or  in  what  manner  it  may  be  established  by  evidence,  the  rifrht 
of  the  plaiutiir  to  open  and  close  the  case  la  not  denied  to  him. 
Mercer  v.  Whall.  5  Adol.  &  E.  (N.  S.)  447.  The  test  Is  whether, 
without  any  proof,  the  plaintiff  upon  the  pleadings  Ls  entitled 
to  recover  upon  all  the  cau.se.s  of  action  alleged  in  his  complaint. 
If  he  is,  anil  the  defendant  alleges  any  counter-claim  contro- 
verted by  the  plaintift''s  pleading,  or  any  affirmative  matter 
of  defense  in  avoidance  of  the  i)laintiff's  alleged  cause  of  action, 
and  which  is  the  subject  of  trial,  the  defendant  has  the  right  to 
open  and  close;  otherwise  not.  Huntington  v.  Conkey.  3^5  Barb. 
218;  Elwell  V.  Chamberlin,  31  N.  Y.  614;  Murray  v.  Insunince 
Co.,  85  N.  Y.  236.  The  production  of  the  note  sued  on  and  the 
computation  of  interest  proved  are  not  embraced  in  the  facts 
essential  to  the  cause  of  a<?tion.  If  the  defendant,  by  permis- 
sion of  the  court,  had  stricken  out  the  denial  in  his  answer,  or 
amended  it  by  inserting  the  admission  orally  made,  a  different 
question  would  have  been  presented  at  the  trial  upon  the  claim  of 
the  defendant  to  the  right  to  conclude  it.  No  other  (juestion  re- 
quires the  expression  of  coasideration.  The  judgment  should  be 
AFFIRMED.    All  concur,  except  Follett,  C.  J.,  uut  sitting. 


FARMERS'  LOAN  &  TRUST  CO.  v.  SIEFKE. 
144  N.  Y.  3:14.     1S95. 

Appeal  from  common  pleas  of  New  York  city  and  county, 
general  term. 

Action  by  the  Farmers'  Loan  &  Trust  Company,  as  committee 
for  Frederick  Siefke,  against  Henry  Sietl'e.  From  a  judgment 
of  the  general  term  (22  N.  Y.  Supp.  546)  affirming  a  judgment 
for  defendant,  plaintiff'  appeals.    Affirmed. 

Andrews,  C.  J.  The  complaint  alleged  that  the  note  sued  upon 
was  given  for  value,  and  was  under  the  hand  and  seal  of  the  de- 
fendant. The  answer  contained  a  general  denial  of  the  allega- 
tions in  the  complaint,  and  in  separate  paragrapks,  stated  to  con- 
stitute separate  defenses,  alieged  that  the  note  was  without  cou- 
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sideration.  and  that  it  was  altered  in  material  parts,  and,  among 
other  things,  by  affixing-  a  seal  thereto  without  the  consent  or 
privity  of  the  defendant.  On  the  trial  the  note  was  offered  in 
evidence  by  the  plaintiff,  and  he  then  rested.  The  execution  of 
the  note  by  the  defendant  seems  to  have  been  admitted,  a^  no 
proof  was  given  upon  the  subject.  It  purported  to  be  signed 
by  him,  and  a  seal  was  attached  to  his  signature.  The  defend- 
ant thereupon  entered  upon  the  defense.  The  question  of  con- 
sideration was  litigated,  and  the  defendant  also  gave  proof  tend- 
ing to  show  that  the  seal  was  attached  without  his  knowledge  or 
consent,  by  the  plaintiff,  after  the  execution  and  delivery  of 
the  note.  The  evidence  on  the  part  of  the  defendant,  as  to  the 
alteration  by  the  addition  of  the  seal,  was  met  by  evidence  in  be- 
half of  the  plaintiff  that  the  seal  was  attached  before  execution. 
The  case  was  submitted  to  the  jury,  under  a  charge  of  the  judge, 
and  the  jury  rendered  a  general  verdict  for  the  defendant. 
Judgment  was  entered  on  the  verdict,  from  which  the  plaintiff 
appealed  to  the  general  term,  which  affirmed  the  judgment,  and 
this  appeal  is  from  the  judgment  of  affirmance. 

The  allegations  of  error  are  founded  mainly  upon  the  charge 
to  the  jury.  The  judge  charged,  in  substance,  that  if  the  seal 
was  attached  to  the  note  by  the  plaintiff  after  execution  and 
delivery,  without  the  knowledge  or  consent  of  the  defendant,  it 
constituted  a  material  alteration,  and  the  note  was  void.  There 
was  no  exception  to  this  part  of  the  charge,  and  it  must  be  taken, 
on  this  point,  to  have  correctly  stated  the  law.  We  are  not  to  be 
underst(X)d,  however,  as  dissenting  from  this  view,  but  it  is  un- 
necessary now  to  consider  it.  The  court  further  proceeded  to 
charge  that  the  plaintiff  was  bound  to  establish,  by  a  preponder- 
ance of  evidence,  that  the  seal  wa«  not  attached  after  the  signa- 
ture to  the  note.  This  was  qualified  afterwards  by  the  statement 
that  this  burden  rested  upon  the  plaintiff  after  testimony  had 
been  given  to  show  the  seal  was  attached  after  the  inception 
of  the  note.  The  plaintiff's  counsel  excepted  to  the  charge,  as 
made  and  explained.  This  exception  presents  the  principal  ques- 
tion in  the  case.  "We  think  the  charge  was  correct.  Upon  the 
7)leadings,  a  general  denial  having  been  interposed  by  the  an- 
swer to  the  whole  complaint,  the  plaintiff  was  bound  to  establish 
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every  material  fact  therein  alk'^'cd.  The  primary  i>>sue  was  the 
execution  or  nonexecution.  by  the  defendant  of  a  sealed  instru- 
ment. The  plaintiff  alleged  the  making  by  the  defendant  of  a 
specialty  creating  a  pecuniai-y  obligation,  and,  issue  having  been 
taken  on  this  allegation,  the  plaintiff  was  bound  to  establish  the 
allegation  by  proof.  If  it  had  turned  out  on  the  trial  that  the 
allegation  had  been  made  by  mistake,  and  that  the  instrument 
was  not  sealed,  but  was  a  simple  contract  only,  or  that  the  seal 
had  been  attached  after  execution,  by  a  stranger,  without  the 
privity  or  knowledge  of  the  plaintiff,  it  would  have  been  in  the 
power  of  the  court  to  have  permitted  an  amendment  of  the 
pleadings  upon  such  terms  as  it  should  deem  just.  But,  as  the 
pleadings  stood,  the  question  whether  the  defendant  had  exe- 
cuted a  sealed  instrument  was  an  issuable  fact,  which  was  as- 
serted on  one  side  and  denied  on  the  other,  and  which  the  plain- 
tiff was  bound  to  establish,  as  a  part  of  his  ease.  The  defendant, 
under  a  general  denial,  may  adduce  evidence  to  controvert  what 
the  plaintiff  is  bound  to  prove  in  the  first  instance.  Milbank  v. 
Jones,  141  N.  Y.  345,  36  N.  E.  388,  and  eases  cited.  And  the 
general  rule  is  well  established  that  whatever  a  plaintiff  is  bound 
to  prove  in  the  firet  instance,  as  part  of  his  case,  he  is  bound  to 
establish  by  a  preponderance  of  evidence.  The  burden  of  proof 
upon  the  issue  of  a  material  alteration  of  a  written  instrument, 
sued  upon  in  its  existing  conditions,  presents  no  anomahj,  hut  is 
governed  hij  the  general  rule  that  the  party  alleging  that  the  in- 
strument sued  upon  is  the  act  and  deed  of  the  defendant  must 
establish  it  by  proof.  The  case  of  Schwarz  v.  Oppold,  71  N.  Y. 
307,  is  a  precise  authority  for  the  proposition  that,  und^r  a 
general  denial  in  an  answer  in  a  suit  brought  upon  a  written 
obligation,  a  material  alteration  may  be  proved.  Under  tJiis  au- 
thority, we  see  no  escape  from  the  conclusion  that  evidence  of 
alteration,  which  goes  to  the  identity  of  the  instrument,  contro- 
verts a  fact  u'hich  a  plaintiff  is  bound  to  prove  in  the  first  in- 
stance,—tJiat  the  instrument  is  the  act  of  the  defendant. 

There  is  confusion,  sometimes,  in  treating  of  the  burdens  of 
proof,  arising  out  of  unexact  definitions.  The  burden  is  upon 
a  plaintiff  to  establish  his  cause  of  action,  when  it  is,  in  proper 
form,  denied  by  the  other  party.    In  actions  upon  a  promissorj' 
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note,  this  burden  is,  in  the  first  instance,  discharged  by  giving 
evidence  tending  to  show  that  the  note  was  signed  by  the  defend- 
ant. Proof  of  signing  also  identifies  and  proves  the  seal,  when 
the  action  is  upon  a  sealed  instriunent.  This,  prima  facie,  es- 
tablishes the  cause  of  action.  But  a  defendant  is  not  concluded. 
He  may  give  evidence,  under  a  general  denial,  to  show  that  the 
signature  is  a  forgery,  or  that  the  note  had  been  materially  al- 
tered by  the  plaintifi^  without  his  consent,  or  many  other  things 
which  might  be  mentioned,  showing  that  the  plaintiff  never  had 
a  cause  of  action.  It  is  very  common  to  say,  in  such  cases,  that 
the  burden  ls  upon  the  defendant  to  establish  the  fact  relied  upon. 
All  that  thLs  can  properly  mean  is  that,  when  the  plaintiff  has 
established  a  prima  facie  case,  the  defendant  is  bound  to  con- 
trovert it  by  evidence;  otherwise,  he  will  be  cast  in  judgment. 
"When  sufeh  evidence  Ls  given,  and  the  case,  upon  the  whole  evi- 
dence— that  for  and  that  against  the  fact  asserted  by  the  plain- 
tiff—is submitted  to  court  or  jury,  then  the  question  of  the  bur- 
den of  proof  as  to  any  fact,  in  its  proper  sense,  arises,  and  rests 
upon  the  party  upon  whom  it  was  at  the  outset,  and  is  not  shifted 
by  the  course  of  the  trial ;  and  the  jury  may  be  properly  in- 
structed that  all  material  issues  tendered  by  the  plaintiff  must 
be  established  by  him  by  a  preponderance  of  evidence.  See 
Davis  V.  Jenney,  1  Mete.  (Mass.)  221;  Simpson  v.  Davis,  119 
Mass.  269 ;  Perley  v.  Perley,  144  Mass.  104,  10  N.  E.  726.  The 
general  rule  of  pleading,  which  also  accords  with  reason,  is  that 
defenses  which  assume  or  admit  the  original  cause  of  action  al- 
leged, hut  are  based  upon  subsequent  facts  or  transactions  which 
go  to  qualify  or  defeat  it,  must  he  pleaded  and  proved  by  the  de- 
fendant; and,  on  the  other  hand,  the  cause  of  action  alleged  by 
the  plaintiff,  and  all  its  material  incidents,  must  he  asserted  and 
proved  by  him;  and,  in  both  cases,  the  final  event  must  he  sup- 
ported by  a  preponderance  of  evidence  in  favor  of  the  party 
tendering  the  issue.  This  ls  illustrated  in  cases  somewhat  ger- 
mane to  the  one  before  us.  It  is  held  by  the  weight  of  authority 
that  the  alteration  of  a  bill  or  note  need  not  be  pleaded,  when  the 
instrument  is  declared  on  in  its  altered  state,  but,  where  the  dec- 
laration is  on  the  instrument  in  its  original  condition,  the  altera- 
tion must  be  specifically  pleaded.     Ilirschman  v.  Budd,  L,  R, 
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8  Exch.  171;  Bylos,  Bills  (7th  Am.  Ed.)  328.  In  the  latter  ea.se, 
the  plaintiir  sues  ou  the  aetual  contraet  made,  and  the  defend- 
ant is  seeking  to  defeat  a  recovery  because  it  had  been  subse- 
quently tampered  with,  aiid  tliis  defense  miLst  be  pleaded  and 
sustained  by  a  prepondenmce  of  proof. 

The  appellant,  in  support  of  hLs  contention  that  the  charge 
as  to  the  burden  of  proof  was  erroneous,  cites  some  cases  in 
other  states,  which,  to  some  extent,  sustain  his  view.  But  it 
seems  to  us  they  are  opposed  to  sound  principle,  and,  at  least, 
cannot  be  followed  in  this  state,  in  view  of  our  decision  in 
Schwarz  v.  Oppold.  The  remark  quoted  from  the  opinion  in  the 
case  of  Williamsburgh  Sav.  Bank  v.  Town  of  Solon,  13G  N.  Y. 
465,  32  N.  E.  1058,  was  in  a  case  where  the  supposed  addition 
of  the  seal  made  the  instrument  what  it  was  intended  to  be.  both 
by  the  legislature  and  the  to%\'n.  The  Ciuse,  however,  was  decided 
wholly  irrespective  of  the  question  of  alteration,  on  the  ground 
of  a  former  adjudication.  Our  conclusion  is  that  tlic  charge  was 
not  erroneous,  in  putting  upon  the  plaintiff  the  burden  of  proof 
as  to  the  existence  of  a  seal  when  the  note  had  its  inception. 

One  other  question,  only,  needs  special  reference.  The  plain- 
tiff was  not  present  on  the  trial,  and  his  coimsel,  early  in  the 
case,  introduced  a  witness  to  account  for  hLs  absence;  and  the 
reason  given  was  that  he  was  partly  paralyzed,  and,  although 
mentally  sound,  was  not  able  to  attend  the  trial.  It  seems  that 
the  fact  the  plaintiff  had  not  appeared  as  a  witness  was  com- 
mented upon  by  coimsel,  and  the  court,  in  the  charge,  referring 
to  the  subject,  said:  "It  is  true,  of  course,  that  his  testimony 
might  have  been  taken  at  his  house."  Thus  statement  was  sub- 
sequently excepted  to,  and  it  is  claimed  by  the  plaintiff's  coun- 
sel that  it  was  prejudicial,  becaiLse  an  examination  of  a  party  be- 
fore trial,  on  his  own  behalf,  could  not  be  taken.  This  is  a  clear 
misapprehension  of  the  Code  provision  (section  872.  subd.  5), 
as  it  now  stands.  The  last  clause  in  the  subdivision  was  inserted 
to  except  a  party  to  the  action  from  the  restriction  in  that  sub- 
division. A  party  complying  with  the  provisions  of  the  other 
sections  is  permitted  to  perpetuate  his  o\\'n  testimony  in  the  case 
by  an  examination  before  trial.  We  think  the  judgment  is  right, 
and  it  should  therefore  be  aflfirmed.  All  concur,  except  Hai^jht, 
J.,  not  sitting.     Jupoment  affirmed. 
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